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A jury in the Circuit Court for Wicomico County convicted Joshua Huffman, the

appellant, of sexual abuse of a minor, two counts of second-degree sex offense, third-degree

sex offense, second-degree assault, and causing ingestion of bodily fluids.  The court

sentenced the appellant to life in prison for second-degree sex offense and merged the

remaining convictions for sentencing.  The court directed that the appellant must register as

a sex offender for life with lifetime supervision.

  On appeal, the appellant presents five questions for review, which we have combined,

reworded, and reordered:

I. Did the trial court commit reversible error by denying the appellant’s

request to redact portions of his taped interview in which he said he

needed to talk to a lawyer?

II. Was the evidence legally sufficient to support the second-degree sexual

offense and sexual abuse convictions?

III. Did the trial court err in finding the child witness competent to testify?

IV. Did the trial court err by allowing the prosecutor to make improper and

prejudicial comments in closing argument?

We answer Question I. in the affirmative and therefore shall reverse the judgments. 

Because we also answer Question II. in the affirmative, we shall remand for further

proceedings.  Our disposition makes it unnecessary to address the last two questions.

BACKGROUND

T.T. was six years old at the time of trial on  July 23, 2012.  The charges against the

appellant were based on events the State maintained took place on February 29, 2012, at the

house of T.T.’s best friend, Piper. 



On direct examination, T.T. identified the appellant as Piper’s father, “Josh,” and

testified that he lived at Piper’s house.  She stated that the last time she went to Piper’s house

for a sleep over she was asleep in Piper’s bed, with Piper, when the appellant entered the

room and woke her up.  The appellant then “put [her] in his office,” “put his wiener in [her]

mouth,” and “peed in [her] mouth.”  The appellant’s “wiener” was in her mouth for “[o]ne

second.”  She spit the pee out into a black trash can in the appellant’s office.  She went back

to bed in Piper’s room.  During the incident the appellant did not say anything to her and she

did not say anything to him.   

On cross-examination, T.T. said she did not remember the date on which the incident

happened and that during the incident no one touched her in a “bad place.”  She

acknowledged telling a social worker that the appellant did not do anything and did not touch

any part of her body.  She agreed with defense counsel that she knew what to say at trial

because the prosecutor had told her what to say; however, she also agreed that the prosecutor

had told her that her only job was to tell what happened. 

Ms. T., T.T.’s mother, testified that the last time T.T. spent the night at Piper’s house

was on February 29, 2012.  Ms. T. had an evening class that night.  Ms. T. saw T.T. the next

day after school.  T.T. told her that “Josh put his wiener in her mouth and peed in it.”   T.T.

also told her that the appellant had said that “him and Jamie [Hammond, Piper’s mother] play

a game where he puts his wiener in [Hammond’s] mouth and pees in it, and he wanted to do

it to her, and told her not to tell anybody.”  T.T. told Ms. T. that Hammond had been sleeping
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during the incident and that she did not tell Hammond what had happened because she was

scared.

Ms. T. called Hammond and told her what T.T. had said.   In an effort to determine1

whether T.T. was lying, Ms. T. waited 45 minutes before asking her any other questions. 

When T.T. did not change her story, Ms. T. called the police.  The police responded, took

Ms. T.’s statement, and scheduled an appointment for T.T. the following morning at the

Child Advocacy Center.

 Ms. T. denied telling T.T. she would get a toy in exchange for testifying.  She

acknowledged telling T.T. “that she would get a doll or crayons to use before trial so she

wouldn’t be bored.”  Ms. T. agreed that T.T. sometimes would tell stories and lie to get out

of trouble and that T.T. had told her a week before she went to Piper’s house that she did not

want to go there.

Heather Sullivan, a licensed clinical social worker at the Child Advocacy Center, was

assigned to investigate the incident reported by T.T.  Sullivan’s interview with T.T. was

recorded on a DVD.  The DVD of the interview and a written transcript of it were admitted

into evidence over defense counsel’s objection, and the DVD was played for the jury.

During the interview, T.T. at first denied that she had seen the appellant’s or any other

adult’s “wiener.”  She later said the appellant had showed her his “wiener” while she was

sleeping at Hammond’s house.  She then recounted for Sullivan substantially the same events

The record does not reveal what Hammond said in response, if anything.1
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she had told her mother, except she said that she spit the pee into the bathroom trash can. 

T.T. told Sullivan that the appellant had “dragged” her out of bed and had made her go into

his  office.  Sullivan explained that T.T. initially was not comfortable talking about the

incident, but, when T.T. started drawing, “she was more able to speak more freely without

having to look at [Sullivan].”

Detective John Seichepine executed a search and seizure warrant at the appellant’s

house on the afternoon of March 2, 2012.  He collected  semen, seminal fluids, sperm, a pink

and white penguin toothbrush, a black office trash can with its contents, a white bathroom

trash can, and a blue Tinkerbell nightgown.  He also obtained an oral DNA sample from the

appellant.  All items were sealed in evidence envelopes and placed in an evidence locker at

the Wicomico County Sheriff’s Office.  Later that evening, around 6:00 p.m., Detective

Seichepine interviewed the appellant.  The interview was recorded on a DVD, which was

played for the jury.

The seized evidence was submitted to the Maryland State Police forensics laboratory.

Detective Seichepine received the results of the laboratory tests on April 12, 2012.  Based

on the results, he applied for a warrant and arrested the appellant.

Amy Kelly, a forensic scientist, analyzed the seized evidence.  T.T.’s nightgown, the

white bathroom trash can, and the toothbrush tested negative for blood and semen.  The black
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trash can in the office tested positive for semen, but negative for blood and saliva.   Kelly2

opined that the DNA profile from the sperm matched the DNA profile of the appellant and

that T.T. was excluded as a source. 

The defense called Hammond to testify.  She explained that on the evening of

February 29, 2012, Ms. T. dropped T.T. off at her house around 5:00 p.m.  When T.T.

arrived, the appellant was upstairs sleeping, because he worked the night shift.  After dinner,

Piper and T.T. played in Piper’s bedroom.  Hammond went into her own bedroom and

watched TV. 

Hammond put the girls to bed at 9:00 p.m.  She then woke the appellant and he started

to get ready for work.  According to Hammond, the appellant got out of bed at about 9:15

p.m., went to the bathroom, went into the office for about five minutes, smoked a cigarette,

came back into the bedroom to finish getting ready, brushed his teeth in the bathroom, went

back into the office to grab his things for work, and left for work about 10:05 p.m. 

Hammond testified that she was not asleep during this time and that from her bed she could

see the hallway, the bathroom, the office door, and the door to Piper’s room.  She never saw

the appellant enter Piper’s room, and she never saw T.T. come out of Piper’s room or come

out of the office.

Kelly explained that the test to detect saliva is “one of the least sensitive tests” in2

serology analysis and that “[t]here are times when that test is negative on items that we

expect to have saliva, like a cigarette butt that has been smoked and snubbed out or a bottle

that has been drank from.”
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DISCUSSION

I.

On direct examination of Detective Seichepine, the prosecutor sought to admit into

evidence the DVD recording of his interview of the appellant.  At a bench conference,

defense counsel objected and the following colloquy took place:

[DEFENSE COUNSEL]: Your Honor, there are times when [the

appellant] says he thinks that he should get a lawyer, and I think that that

should be redacted.[3]

THE COURT:  There are times in there he said he should get a lawyer? 

Was this the subject of a hearing?

[PROSECUTOR]:  No, Your Honor.

THE COURT:  There was no objection to it?

[PROSECUTOR]:  No, Your Honor.

THE COURT:  Don’t any objections – aren’t they mandatory motions?

[DEFENSE COUNSEL]:  It wasn’t, it wasn’t – 

THE COURT:  It’s –

[DEFENSE COUNSEL]: – we’re not saying that it was not – 

THE COURT:  Voluntary?

[DEFENSE COUNSEL]:  – voluntary, we’re saying that the statements

in there about him, that he should get, that he is saying I think I need a lawyer

are things that I don’t think should be admitted.

There was not a transcript of the recorded interview of the appellant.  The request to3

redact pertained to the DVD recording only.
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THE COURT:  Well, I’ll admit them.

The full DVD came into evidence and was played for the jury.  During the interview,

the appellant maintained that he never was alone with T.T. and denied her accusations.  Five

times he mentioned wanting a lawyer.  The specific instances were as follows:

[THE APPELLANT]:  Can I say something before we begin?

[DETECTIVE]: Yeah, absolutely.

[THE APPELLANT]:  I want to help you, okay?  I’ve not done

anything wrong.

[DETECTIVE]:  Okay.

[THE APPELLANT]:  But I don’t think I should talk to anybody

without a lawyer.

[DETECTIVE]:  Okay.  I was going to let you know about your rights

– 

[THE APPELLANT]:  I’m just saying I don’t want to talk to anybody,

discuss anything without a lawyer, because I don’t know, this is some serious

shit.

[DETECTIVE]:  Absolutely.

*   *   *

[THE APPELLANT]:  Because this is bullshit and I want to clear it up. 

But, you know, I don’t think I should discuss anything without talking to a

lawyer first because I’m not, I have, I don’t know, some people call it brain to

mouth disease where you can’t, I don’t think, if I get mad I just say it.

*   *   *
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[THE APPELLANT]:  But I’m, I watch my P’s and Q’s, I don’t know

what, you know, a lawyer is going to tell me, well, you shouldn’t have said

anything, you should’ve just come to me and we’d take it from there.

*   *   *

[THE APPELLANT]:  But that’s, I mean, I really want to help you,

dude, but I don’t know, you know, with what I read in that paper, I don’t know

what, you know, I haven’t done anything, but then again, I don’t want to say

nothing and a lawyer is going to look at me and say, well, why did you say this

or why did you say that, you know, you want me to help you but –

[DETECTIVE]:  Right.

[THE APPELLANT]:  That’s why I’m just saying, I don’t know, I don’t

want to screw myself over, you know.

[DETECTIVE]:  Totally understand.

(Emphasis added.)

The appellant contends the trial court erred in denying his request to redact the DVD

of his interview to remove his “numerous . . . completely irrelevant invocations of the right

to counsel.”  He maintains that these references to counsel were not relevant and prejudiced

his defense.

The State does not concede error, but argues only that any error was “harmless beyond

a reasonable doubt.”  It bases its harmless error argument on “the context in which the

remarks were made, the fact that the State did not seek to capitalize on the comments by

suggesting that [the appellant] had something to hide, and [on the] overwhelming evidence

of [the appellant’s] guilt.”
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The trial court denied defense counsel’s request to redact the portions of the interview

in which the appellant discussed wanting a lawyer on the ground that the request had not

been made by a mandatory pretrial motion.  This ruling was in error.  Rule 4-252(a) lists

certain matters that must be raised by motion before trial and if not so raised are waived

unless the court finds good cause.  One such matter is “[a]n unlawfully obtained admission,

statement, or confession.”  Md. Rule 4-252(a)(4).

It is clear from the colloquy between the court and defense counsel that the court

thought defense counsel’s request to redact from the interview the appellant’s references to

wanting a lawyer had to have been made as a mandatory motion under Rule 4-252(a). 

Defense counsel tried to disabuse the court of that notion, pointing out that he was not

seeking to suppress the interview from evidence but was asking only that certain remarks by

the appellant be redacted.  The court rejected that request.

The issue defense counsel was presenting to the court concerned relevancy and the

potential for unfair prejudice.  The appellant’s various comments during the police interview

about needing or wanting a lawyer were not relevant evidence.  They did not have a tendency

to prove or disprove any fact in issue in the case.  See Md. Rule 5-401.  Irrelevant evidence

is not admissible.  Md. Rule 5-402.  As this Court plainly stated in Casey v. State, 124 Md.

App. 331, 338 (1999), “[i]t is well settled that evidence of an accused’s intent to obtain the

advice of counsel is inadmissible under Maryland Rule 5-401,” i.e., is not relevant.
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As noted, the State argues that any error by the court in denying the appellant’s

request that his references to wanting a lawyer be redacted from the DVD of the police

interview was harmless beyond a reasonable doubt.  We disagree.  The danger of admitting

evidence that an accused contacted counsel, asked to contact counsel, or expressed an interest

in contacting counsel is that jurors will draw from that irrelevant fact an inference of guilt

that “is both illogical and unwarranted.”  Hunter v. State, 82 Md. App. 679, 691 (1990).  

In Waddell v. State, 85 Md. App. 54, 61 (1990), the trial court allowed the defendant’s

supervisor to testify that, when he told the defendant that he was being accused of killing the

victim, the defendant said he had to call his lawyer.  We held that this was error and that it

was not harmless.  We explained:

It is true that the prosecutor in this case did not use the testimony to the

same extent that the prosecutor in Hunter did to show consciousness of guilt.

That is, the prosecutor in this case never asked the supervisor further questions

about [the defendant’s] statement or raised the issue in closing argument.  But,

we disagree that absent a direct suggestion from the prosecutor, there was no

basis from which the jury could infer that [the defendant’s] intent to call a

lawyer was evidence of a guilty mind.  A juror, even without the prosecutor’s

suggestive comments, easily might infer from the witness’s testimony that [the

defendant] planned to obtain counsel because he had done something for

which he needed a lawyer to defend him.

Id. at 65. 

In the case at bar, on five separate instances during his police interview the appellant

talked about wanting or needing to call a lawyer, ruminating about what a lawyer might

advise him to say or, more important, not to say.  None of this was relevant and we cannot

say beyond a reasonable doubt that, notwithstanding the appellant’s protestations of

10



innocence during the interview, the jurors did not infer a consciousness of guilt from the

appellant’s remarks.

II.

The appellant contends the evidence was legally insufficient to convict him of second-

degree sexual offense by use of force or threat of force and of child sexual abuse.  As to the

former crime, he argues that there was no evidence from which rational jurors could find that

any force or threat of force was used against T.T.  As to the latter crime, the appellant argues

that “there was no evidence that he assumed the temporary care, custody or responsibility for

supervising the children when they were in his home.”

The State responds that the force or threat of force argument was not preserved for

review, but even if it was, “there was more than sufficient evidence that [the appellant] used

actual force in getting T.T. to perform a sexual act on him.”  With respect to the child sexual

abuse conviction, the State argues that “there was more than sufficient evidence from which

a rational juror could conclude beyond a reasonable doubt that there was implied mutual

consent for [the appellant] to have responsibility for the supervision of T.T. while she spent

the night at his house.”

In reviewing the legal sufficiency of the evidence in a criminal case, we decide

“whether, after viewing the evidence in the light most favorable to the prosecution, any

rational trier of fact could have found the essential elements of the crime beyond a reasonable
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doubt.”  Tracy v. State, 423 Md. 1, 11 (2011) (citing Jackson v. Virginia, 443 U.S. 307, 318-

19 (1979)) (quotation marks omitted).

Second-Degree Sexual Offense

The appellant was convicted of committing a second-degree sexual offense in

violation of Md. Code (2002, 2012 Repl. Vol.), section 3-306(a)(1) of the Criminal Law

Article (“CL”).  That statute prohibits a person from engaging in a sexual act with another

by force or threat of force, and without the consent of the other.   He concedes that the4

evidence was legally sufficient to prove that he engaged in a sexual act (fellatio) with T.T.,

without her consent.  He asserts, however, that there was not legally sufficient evidence to

prove that he used force or the threat of force.

The State maintains that this argument is not preserved for review because it was not

advanced below.  We agree.

Under Rule 4-324(a), a defendant must  “state with particularity all reasons why the

motion [for judgment of acquittal] should be granted.”  “This means that a defendant must

‘argue precisely the ways in which the evidence should be found wanting and the particular

elements of the crime as to which the evidence is deficient.’”  Arthur v. State, 420 Md. 512,

522 (2011) (quoting Starr v. State, 405 Md. 293, 303 (2008)).  “Accordingly, a defendant ‘is

The appellant also was convicted of committing a second-degree sexual offense by4

engaging in a sexual act with a victim under the age of 14, when the perpetrator was at least

four years older than the victim, in violation of CL section 3-306(a)(3).  He does not

challenge that conviction on appeal.
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not entitled to appellate review of reasons stated for the first time on appeal.’” Id. at 523

(quoting Starr, 405 Md. at 302).

At trial, the appellant argued in support of the motion for judgment of acquittal that

the evidence was legally insufficient to support a finding that he engaged in a sexual act with

T.T., and therefore to convict him of second-degree sexual offense under CL section 3-

306(a)(1).  He did not argue that the evidence was legally insufficient to prove that he used

force or the threat of force against T.T., which is the argument he now advances on appeal. 

Accordingly, the issue is not preserved for review.

Even if the issue were preserved, we would reject it on the merits.  To prove “force

or threat of force” the State must show that the defendant “either 1) exert[ed] enough

physical force to overcome any resistance that is offered or 2) generate[d] enough of a threat

of force to make a victim’s decision not to resist reasonable,” the latter being “constructive

force.”  Martin v. State, 113 Md. App. 190, 244 (1996).

In her interview with Sullivan, which was admitted into evidence, T.T. said that the

appellant entered the bedroom in which she was sleeping, woke her up, and “made” her go

to his office.  When Sullivan asked how the appellant made her do that, T.T. answered, “He

dragged me.”  This evidence, by itself, was legally sufficient to support a finding of the force

element of second-degree sexual offense under CL section 3-306(a)(1).

Child Sexual Abuse

13



Under CL section 3-602(b)(1), it is a crime for a “person who has permanent or

temporary care or custody or responsibility for the supervision of a minor” to “cause sexual

abuse to the minor.”  The appellant contends the evidence was legally insufficient to prove

that he had temporary care, custody, or responsibility for T.T.’s supervision.  T h e

evidence viewed in the light most favorable to the State established that the appellant and

Hammond lived together in the same home with their daughter, Piper, and Hammond’s

parents.  When Ms. T. dropped T.T. off at the appellant’s house to spend the night, she was

aware that the members of that household were “[Hammond], Piper, Josh, her grandfather

and grandmother, [Hammond’s].”  By leaving her daughter at the house, Ms. T. gave her

implied consent for the adults in the house to supervise T.T.  Ms. T. testified that it was not

uncommon for her to drop T.T. off at the appellant’s house when she had night class. 

Because the appellant was an adult living in the home rational jurors could infer that he,

along with the other adults in the house, was responsible for supervising T.T. during her stay

there.  

We note, moreover, that in his police interview, the appellant placed himself in a

supervisory role at the relevant time.   According to the appellant, he worked a night shift and

returned home after Hammond had left for work.  (Hammond’s parents watched the girls in

the interim.)  The appellant got his daughter and T.T. ready for school by fixing their

breakfast and brushing their hair; he then took them to school.
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The evidence was legally sufficient to support a rational finding that the appellant had

responsibility for supervising T.T., a minor, during her stay at his house.

JUDGMENTS OF THE CIRCUIT COURT

FOR WICOMICO COUNTY REVERSED.

CASE REMANDED TO THAT COURT FOR

FURTHER PROCEEDINGS.  COSTS TO BE

PAID BY WICOMICO COUNTY. 

15


