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 Appellant Super-Concrete Corporation (“Super-Concrete”), a District of Columbia 

Corporation, appeals the decision of the Maryland Tax Court denying it exemption from 

Maryland’s real estate recordation and transfer taxes for its merger with Silver Hill 

Materials II (“Silver Hill”), a Maryland Limited Liability Company (“LLC”), on August 1, 

2011.  Appellant claims exemption pursuant to Maryland Code (1985, 2012 Repl. Vol., 

2013 Supp.), Tax-Property Article (“TP”), §§ 12-108(p)(2), 13-207(a)(9), and 13-404, as 

a “reorganization described in § 368(a) of the Internal Revenue Code.”  Appellee, the State 

Department of Assessments and Taxation (“SDAT”), maintains that under Maryland law, 

Internal Revenue Code (“I.R.C.”) § 368(a) only applies to corporate reorganizations, not 

involving LLCs. 

Appellant presents the following question: 

Did the Tax Court err as a matter of law in concluding that the merger 

of Silver Hill with and into Super-Concrete—which merger qualifies 

as a reorganization described in § 368(a) of the Internal revenue 

Code—was not entitled to the exemption from the taxes for 

“reorganization described in § 368(a) of the Internal Revenue Code?”  

 

INTRODUCTION 

In this case we must examine whether the General Assembly intended that the 

applicable Maryland statutes, by incorporating I.R.C. § 368(a), also incorporated the 

meaning of the term “corporation” as defined in the I.R.C. to include LLCs.   A 

“corporation” as defined under Tax Property § 1–101(f), and the Maryland Corporations 
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& Associations Article, does not include an LLC.1  Further complicating this question are 

the misinstructions contained in forms mandated by the SDAT.  

In Maryland, when a business entity that owns real property merges with another 

business entity, it must file Articles of Merger and a Certificate of Conveyance.  Maryland 

Code (1975, 2007 Repl. Vol.), Corporations & Associations Article (“Corps. & Ass'ns”) 

4A-703; Maryland Code (1974, 2010 Repl. Vol., 2013 Supp.), Real Property Article     § 

3-104.  Based on the information contained in these two documents, either SDAT or the 

clerk of the Circuit Court for the County determines whether to assess recordation and 

transfer taxes.  The contents of Articles of Merger are delineated in Corps. & Assn’s    § 

3-109.  Notably, the Articles of Merger are not required to state the prior relationship of 

the merging entities—such as parent and wholly-owned subsidiary.  

 The Certificate of Conveyance, unlike the Articles of Merger, is not a creation of 

statute, but rather, a standard form drafted and distributed by SDAT.  Part III of the 

Certificate of Conveyance asks, “[i]s this a transfer of real property under a reorganization 

described in Section 368(A) of the Internal Revenue Code?”  If the answer given is “yes,” 

the instructions provide that the transaction is not subject to recordation and transfer tax, 

and further instructs the applicant to skip part IV and V—including questions about the 

                                                 
1 As explained in f.n. 3, infra, at the time Super-Concrete applied for the tax 

exemption in 2011, the General Assembly had not yet acted to clarify that an LLC was a 

“business entity” eligible for the recordation and transfer tax exemptions at issue in this 

case.    
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parent-subsidiary relationship of the merging entities and the presence of consideration for 

the transfer of property.  The form thus prompts an entity answering “yes” to skip the truly 

relevant questions for exemption purposes regarding the nature of the relationship between 

the merging entities.  The Articles and the Certificate forms at issue in this case provided 

limited information to the reviewer, and presented misinformation to the applicant.   

 While SDAT acknowledged at oral argument that the Certificate of Conveyance 

may be “in-artfully written,” both SDAT and the Tax Court noted that “a tax form such as 

the Certificate of Conveyance … is not controlling over statute.”  See State Dep’t of 

Assessments & Taxation v. Loyola Federal Savings & Loan Assoc., 79 Md. App. 481, 494, 

cert. denied, 317 Md. 511 (1989) ( “[T]he draftsmanship of the state [franchise tax] form 

was inartful….  But the state form does not control.  Rather, we must look to the total 

effect of the transaction.”).  Indeed, we can find no instance in Maryland case law in which 

SDAT’s in-artfully written Certificate of Conveyance has controlled over statute.  

However, where it is unclear on the face of the statute, as it is here, whether the General 

Assembly intended the applicable exemption to include LLCs, the SDAT’s in-artfully 

written form, together with its inconsistent application of the law, cannot overcome the 

strong inference in the relevant legislative history that LLCs were intended to be covered 

by the recordation and transfer tax exemption.    

BACKGROUND 
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 On August 1, 2011, Super-Concrete filed Articles of Merger and a Certificate of 

Conveyance with SDAT to carry out a merger with Silver Hill Materials II, LLC.2  In Part 

III of the Certificate of Conveyance, Super-Concrete, the surviving entity, asserted that the 

merger qualified under I.R.C. § 368(a) for exemption from transfer and recordation taxes.  

Super-Concrete claims that personnel at SDAT advised the company that an exemption 

pursuant to I.R.C. § 368 did not apply where one party to a reorganization is an LLC.    

Under protest then, Super-Concrete paid $299,770.12 in transfer and recordation taxes 

along with the filing of Merger documents.  On August 19, 2011, Super-Concrete filed a 

request for refund in accordance with TP § 14-907, claiming exemption from state 

recordation tax, state transfer tax, and county transfer tax pursuant to TP §§ 12-108(p)(2), 

13-207(a)(9), and 13-404.  Each of these Maryland statutes provides exemptions for taxes 

on “reorganizations described in § 368(a) of the Internal Revenue Code.”   

On January 18, 2012, SDAT denied the refund claim and Super-Concrete appealed 

to the Maryland Tax Court.  The Tax Court affirmed the decision in a Memorandum and 

Order dated August 29, 2012, reasoning that the incorporation of I.R.C. § 368(a) into the 

Maryland Code “must be limited to its terms … defined and interpreted according to 

Maryland law and construed narrowly.”  Super-Concrete then sought Judicial Review in 

the Circuit Court for Baltimore City.  Following a hearing, that court’s May 24, 2013 

                                                 
2 In its Form 8832 filed with the IRS on December 28, 1999, Silver Hill elected to be 

classified as a corporation under federal income tax law.   
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decision affirmed the judgment of the Tax Court.  Thereafter, Super-Concrete filed a 

timely Notice of Appeal to this Court. 

 Additional facts will be added as the discussion necessitates.  

STANDARD OF REVIEW 

 On appeal we review the decision of the Maryland Tax Court as an adjudicatory 

administrative agency, and bypass the decision of the circuit court.  Frey v. Comptroller 

of the Treasury, 422 Md. 111, 136 (2011).  When reviewing the decision of an 

administrative agency, “the standard of review depends on whether the court is reviewing 

a question of law, question of fact, or a mixed question of law and fact.”  Maryland 

Economic Dev. Corp. v. Montgomery Cnty., 431 Md. 189, 198 (2013) (quoting Prince 

George’s Cnty. v. Brown, 334 Md. 650, 658 (1994)).  Although we afford deference to the 

conclusions of the Tax Court, “[w]e are under no constraint … to affirm an agency decision 

premised solely upon an erroneous conclusion of law.”  Pro-Football, Inc. v. McCants, 

428 Md. 270, 283 (2012) (quoting Thomas v. State Ret. & Pension Sys., 420 Md. 45, 54–

55 (2011)).  Therefore, we review the legal conclusions of the Tax Court de novo.  Id.  

 

 

DISCUSSION 

A. 

Applicable Statutes 
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Tax-Property §12-102 imposes State recordation tax, as follows: 

Except as provided in this title, recordation tax is imposed on an 

instrument of writing: (1) recorded with the clerk of the circuit court 

of a county or (2) filed with the Department and described in §12-

103(d) of this title. 

 

State transfer tax and county transfer tax are imposed under similar statutory language.   

TP §§13-202 and 13-402.  Section 12-103(d) authorizes the State Department of 

Assessments and Taxation to collect recordation tax when a document filed with the 

department evidences a merger or consolidation of business entities.  Thus, transfer taxes 

are triggered by filing articles of merger with SDAT involving mergers of business entities 

owning real property in Maryland. 

 The Maryland General Assembly has provided a number of statutory exemptions 

from transfer and recordation taxes in TP § 12-108.  The relevant text in effect at the time 

of the Super-Concrete/Silver Hill merger provided, in pertinent part:3 

(p) An instrument of writing is not subject to recordation tax if the 

instrument of writing is: 

                                                 
3  The Maryland General Assembly amended § 12-108(p) during the 2013 legislative 

session converting all references to a “corporation” to “business entity.”  2013 Md. Laws, 

ch. 453 (H.B. 372). “Business entity” as defined in TP § 12-108(P)(1)(ii) includes both 

limited liability companies and corporations.  Thus, under the 2013 amendments to TP  § 

12-108(p), a reorganization involving an LLC is eligible for exemption from recordation 

and transfer taxes.  Further clarifying legislation was then enacted in 2014 to make 

absolutely clear that exemption applies to “an instrument of writing made pursuant to the 

reorganization of a business entity as described in § 368(a) of the Internal Revenue 

Code.”  2014 Md. Laws, ch. 129 (S.B. 106) (emphasis added).   
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(1) a transfer of title to real property between a parent corporation and 

its subsidiary corporation or between 2 or more subsidiary 

corporations wholly owned by the same parent corporation, if the 

parent corporation is an original stockholder of the subsidiary 

corporation, or subsidiary corporations, or became a stockholder 

through gift or bequest from an original stockholder of the subsidiary 

corporation, or subsidiary corporations, for: (i) no consideration; (ii) 

nominal consideration; or (iii) consideration that comprises only the 

issuance, cancellation, or surrender of stock of a subsidiary 

corporation; 

 

(2) an instrument of writing made pursuant to reorganizations 

described in § 368(a) of the Internal Revenue Code; or 

 

(3) a transfer of title to real property from a subsidiary corporation to 

its parent corporation for no consideration, nominal consideration or 

consideration that comprises only the issuance, cancellation, or 

surrender of a subsidiary's stock, where the parent corporation: (i) 

previously owned the real property; (ii) currently owns the stock of 

the subsidiary and has owned that stock for a period greater than 18 

months; or (iii) acquires the stock of a subsidiary corporation which 

has been in existence and has owned the real property for a period of 

2 years. 

 

TP § 12-108(p) (as applicable to all instruments of writing recorded before June 30, 2013) 

(emphasis added).  Exemptions from both state and county transfer taxes are provided in 

substantially similar language.  TP §§ 13-207(a), 13-404 and 13-405(c). 

 Section 12-108(p)(2) provides exemption from recordation tax for “an instrument 

of writing made pursuant to reorganizations described in § 368(a) of the Internal Revenue 

Code.”  Pursuant to I.R.C. § 368(a)(1)(A), such reorganizations include “a statutory 

merger or consolidation.” The statute describes the different types of acquisitions, 
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transfers, mergers and recapitalizations of and between corporations that qualify as 

reorganizations, but the term “corporation” is not defined within I.R.C. § 368(a). 

B. 

Plain Meaning  

 The goal of any statutory interpretation analysis is to give effect to the legislative 

purpose or policy underlying the statute. Mayor & Town Council of Oakland v. Mayor & 

Town Council of Mountain Lake Park, 392 Md. 301, 316 (2006) (“Mayor of Oakland”); 

State Dep't of Assessments & Taxation v. Maryland-Nat'l Capital Park & Planning 

Comm'n, 348 Md. 2, 13-14 (1997).  However, in determining that purpose or policy, we 

first “consider[] the language of an enactment and give[] that language its natural and 

ordinary meaning.”  Montgomery County v. Buckman, 333 Md. 516, 523 (1994) (citing 

Harford Cnty v. Univ., 318 Md. 525, 529 (1990)).  Courts should “not resort to subtle or 

forced interpretations for the purpose of extending or limiting the operations of the statute.”  

Maryland-Nat'l Capital Park & Planning Comm'n, 348 Md. at 14–15 (1997) (citing Brown 

v. State, 285 Md. 469, 474 (1979)).  “If the language of the statute is clear and 

unambiguous, courts will give effect to the plain meaning of the statute and no further 

sleuthing of statutory interpretation is needed.”  Breslin v. Powell, 421 Md. 266, 286-88 

(2011) (citing Marriott Employees Fed. Credit Union v. MVA, 346 Md. 437, 445 (1997)).  

If, after a plain meaning analysis, the purpose of the statute remains ambiguous, we will 

look for other clues—e.g., long-standing agency interpretation, the overall legislative 
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scheme, the legislative history, and the general purpose and intent of the statute.  Id.  

However, the starting point for any statutory interpretation analysis, whether by a court or 

administrative agency, must be the plain meaning of the language.  Id. at 286-87. 

Here, we must construe not just an ambiguous word or phrase, but the incorporation 

of federal statutory language into the Maryland Code.  On its face the language before us 

is relatively straight forward.  TP § 12-108(p)(2) provides exemption from recordation tax 

for “an instrument of writing made pursuant to reorganizations described in § 368(a) of the 

Internal Revenue Code.”  Internal Revenue Code § 368(a)(1)(A) provides that such a 

reorganization includes “a statutory merger or consolidation.”  In its most basic reading, 

this language would likely extend exemption for any statutory merger.  However, such a 

broad interpretation would arguably render meaningless many of the related provisions in 

the Maryland statutory scheme.  Such a result is untenable and we must read a statute in 

the context of its statutory structure, ensuring that “no word, clause, sentence, or phrase is 

rendered surplusage, superfluous, meaningless, or nugatory.”  Mayor of Oakland, 392 Md. 

at 316 (citing Moore v. State, 388 Md. 446, 453 (2005)).  Unfortunately, in this case the 

incorporation of federal statutory provisions in which the applicable business entities are 

differently defined presents ambiguities regarding the extent and nature of the 

incorporation.   

C. 

Incorporation by Reference 
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Although it is undisputed that the Super-Concrete/Silver Hill merger was a statutory 

merger pursuant to Corps. & Assn’s § 4A-701 et seq., significant questions remain 

regarding the application of I.R.C. § 368(a) through the lens of Maryland law.  Indeed, the 

opinion of the Tax Court in this case was primarily concerned with the doctrine of 

incorporation by reference and its implications and limits. 

It well settled that incorporation by reference is an acceptable and appropriate 

method of drafting legislation.  Smith v. Plymouth Locomotive Works, Inc., 304 Md. 633, 

638–39 (1985).  The Court of Appeals explained: 

The authorities uniformly agree that a statute may adopt all or part of 

another statute by descriptive reference thereto, and when this occurs 

it is as if the part adopted has been written into the adopting statute. It 

is also generally agreed that where the legislative intent is clear, the 

adopting statute will include subsequent modifications or 

amendments to the adopted statute. 

 

Id.  Statutes are often related by virtue of the fact that one statute adopts the terms of the 

other without restating them.  Hanrahan v. Alterman, 41 Md. App. 71, 81, cert. denied, 

284 Md. 744 (1979).  The adopting references in incorporating statutes may be either 

Specific—reference by title or section number—or General—reference to the general law 

on the subject.  Id. at 81-82.  When passed, the incorporated act becomes a part of the 

incorporating legislation as if it were specifically written into the law.  Id; Boitnott v. 

Mayor & City Council of Baltimore, 356 Md. 226, 242-43 (1999).  Maryland Code (2014) 

General Provisions Article (“GP”) § 1-209(b) provides: 
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(b) Except as otherwise provided, when a public general law or public local 

law refers to a portion of the Code or to any other law, the reference applies 

to any amendment to that portion of the Code or other law.[4] 

 

Thus, in Maryland, subsequent amendments to the incorporated law are also adopted as if 

specifically written into the law, unless the referring provision expressly provides 

otherwise.  

 In the present controversy, SDAT contends, and the Tax Court agreed, that the 

incorporation of § 368(a) is limited in application to corporations as defined under 

Maryland law, and any federal definitions or designations extending § 368(a) to apply to 

other business entities should not be considered.  The Tax Court reasoned as follows: 

[W]here an exemption section of the state tax articles makes specific 

reference to another law, that other law's incorporation into the 

Maryland code shall be limited to its terms. Those terms are to be 

defined and interpreted according to the Maryland law, and construed 

narrowly. 

 

*   *  * 

 

It is plain to the Court that Article 1, Section 21 only permits the 

automatic incorporation of subsequent amendments of another law 

incorporated into the Maryland code by direct reference. Definitions 

under § 7701 and its regulations are not amendments to § 368(a), and 

are not incorporated into the Maryland code. In this instance, they may 

be persuasive, but are not controlling. 

 

*   *  * 

 

The meaning of the term “corporation” in the IRC is distinct and 

distinguishable from the meaning of the term “corporation” in the 

                                                 
4  Formerly codified as Maryland Ann. Code (1957, 2011 Repl. Vol.), art. 1, § 21(a). 
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Maryland Tax Property Article. The former is defined by I.R.C. § 

7701 and its regulations. The latter is defined by Tax Property § 1–

101(f), and the Maryland Corporations & Associations Article. The 

petitioner mistakenly interprets the references to I.R.C. § 368(a) as 

referring to the application of the terms of that section as defined by 

the context of the federal code. When the General Assembly 

incorporated § 368(a) by reference, it incorporated the terms of that § 

(over 2,100 words) as though they were written into the Tax Property 

Article. See Hanrahan v. Alterman, 41 Md. App. 71, 81 (1979). 

 

*   *  * 

 

[T]he direct reference adopts the language of the referenced statute 

into the Maryland code, to be applied in the Maryland context. 

 

This strict analysis, however, strains the rationale of this Court’s decision in 

Hanrahan v. Alterman.  In that case, we held that the language—“shall be held under and 

in accordance with the laws of the State of Maryland”—was not sufficiently specific to 

incorporate an entire body of state election law into a public local law governing elections 

for a village council, especially where the state election law was specific in its exclusion 

of municipal elections.  Hanrahan, 41 Md. App. at 86, 88.  The Hanrahan decision was 

based on the specificity of the incorporating language and the reasonableness of such 

incorporation, and not on a definitional dispute or a strict limitation on incorporation as the 

Tax Court implies.5   

                                                 
5

  In Hanrahan v. Alterman, 41 Md. App. 71, 86 (1979), we stated: 

 

Here, appellant claims that the entire elections code, not some specific 

section as in the cases cited, is imported into the provisions of the 

public local laws establishing Friendship Heights. * * * It hardly 
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Interpreting Maryland income tax and federal income tax provisions to be consistent 

has been deemed necessary to avoid the anomalous results that would otherwise flow from 

the imposition of Maryland construction on the language of an incorporated federal 

provision.  See, e.g., Comptroller v. Chesapeake Corp., 54 Md. App. 208, 213-14 (1983); 

Comptroller v. Diebold, Inc., 279 Md. 401, 409 (1977).  This rule promoting conformity 

and consistent interpretation is antithetical to the strict usage of the incorporation by 

reference doctrine applied by the Tax Court in the case sub judice.  

Although Hanrahan encourages the application of existing Maryland statutory 

definitions to borrowed statutory language in most instances, 41 Md. App. at 81, such an 

application may not always lead to reasonable outcomes or reflect the legislative intent 

underlying the incorporation by reference.  Certainly, this concern arises when, as here, 

the statutory scheme uses terms not in common with the incorporating statutory scheme. 

 While Maryland law recognizes a number of different business entities, including 

the Limited Liability Company, section 7701 of the Internal Revenue Code establishes only 

three basic classifications of business organizations: associations taxable as corporations, 

partnerships, or trusts.  For federal income tax purposes, LLCs are classified by applying 

the entity classification criteria in Treasury Regulation section 301.7701-2, which 

                                                 

comports with logic or sound public policy that the enormous 

regulatory framework of the Maryland Election Code was intended by 

the legislature to be applicable in such circumstances.  
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provides, in part: 

(a) Business entities. For purposes of this section and § 301.7701–3, 

a business entity is any entity recognized for federal tax purposes 

(including an entity with a single owner that may be disregarded as an 

entity separate from its owner under § 301.7701–3) that is not 

properly classified as a trust under § 301.7701–4 or otherwise subject 

to special treatment under the Internal Revenue Code. A business 

entity with two or more members is classified for federal tax purposes 

as either a corporation or a partnership. A business entity with only 

one owner is classified as a corporation or is disregarded; if the entity 

is disregarded, its activities are treated in the same manner as a sole 

proprietorship, branch, or division of the owner. But see paragraphs 

(c)(2)(iv) and (v) of this section for special employment and excise 

tax rules that apply to an eligible entity that is otherwise disregarded 

as an entity separate from its owner. 

 

It is undisputed that an LLC may be classified as a corporation for federal tax purposes.  

26 C.F.R. § 301.7701-2(a); 26 C.F.R. § 301.7701-2(b)(7).  Accordingly, under the federal 

standard, a statutory merger involving an LLC would be a reorganization under I.R.C.    § 

368(a)(1)(A).  However, as the Tax Court found, Maryland statutes create a clear 

distinction between a corporation and an LLC.  TP § 1-101; Corps. & Ass'ns § 4A-101 

(defining an LLC as “a permitted form of unincorporated business organization which is 

organized and existing under this title”).   

 Additional problems arise if we adhere strictly to the Tax Court’s analysis requiring 

the incorporated text of § 368(a) to be applied using only Maryland definitions. The Tax 

Court asserts that “[t]he reorganizations described in I.R.C. § 368(a) plainly refer only to 

corporations.”  However, the portion of the statute relied on by Super-Concrete states only 
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“a statutory merger or consolidation” and contains no mention of “corporations.”  As 

SDAT points out, the heading of the I.R.C. part III is “Corporate Organizations and 

Reorganizations,” but extending the analysis of the Tax Court leads to the reasonable 

conclusion that only the language of § 368(a) is incorporated, not the entirety of § 368.  

Even assuming such a limited incorporation could include the part heading, in a Maryland 

analysis the heading is to be viewed as “mere catchword[s]” and not as a substantive 

portion of the statute.  GP § 1-208. 6   For these reasons the present controversy 

necessitates further analysis than was provided by the Tax Court. 

 Here, reviewing the plain language of the statute, even within the context of 

Maryland’s rules of construction regarding incorporation by reference, lends the court 

insufficient clarity and the intention of the legislature remains ambiguous.  Simply stated, 

the controversy remains whether the General Assembly intended to extend an exemption 

to Maryland business entities qualified under the referenced federal standard, or merely 

intended to appropriate the language of § 368(a) and limit its scope to exclude 

unincorporated entities. 

D. 

SDAT’s Implementation of the Exemption 

                                                 
6  Formerly codified as Maryland Ann. Code (1957, 2011 Repl. Vol.), art. 1, § 18. 
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 “[A]n administrative agency's interpretation and application of the statute which the 

agency administers should ordinarily be given considerable weight by reviewing courts.”   

Bd. of Physician Quality Assurance v. Banks, 354 Md. 59, 69 (1999) (citing Lussier v. Md. 

Racing Comm’n, 343 Md. 681, 696–697 (1996)).  Such deference, however, is “ordinarily 

only shown to an agency's longstanding interpretation of a statute that it administers and 

that involves the special skills and expertise of that agency.”  Pub. Serv. Comm'n of 

Maryland v. Wilson, 389 Md. 27, 56 (2005) (emphasis added) (citing Banks, 354 Md. at 

69).  

At the Tax Court hearing, SDAT produced copies of its internal records of all 

mergers involving LLCs not exempt pursuant to § 12-108(y) from September 1999 to 

January 2012.7  The testimony of the Chief Legal Review Officer for the Charter Division 

                                                 
7  Md. Code Ann., Tax-Prop. § 12-108(y)(2) provides: 

 

(2) An instrument of writing that transfers title to real property from a 

predecessor entity or a trustee or nominee of a predecessor entity to a limited 

liability company is not subject to recordation tax if: 

 

(i) 1. the members of the limited liability company are identical to the 

partners of the converting general partnership, limited partnership, limited 

liability partnership, or limited liability limited partnership; or 

2. the members of the limited liability company are identical to the joint 

venturers of the converting joint venture; 

(ii) each member's allocation of the profits and losses of the limited liability 

company is identical to that member's allocation of the profits and losses of 

the converting predecessor entity; and 

(iii) the instrument of writing that transfers title to real property represents 

the dissolution of the predecessor entity for purposes of conversion to a 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999120133&pubNum=162&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_381
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of SDAT acknowledged that some of the records were inconsistent and some even support 

Appellant’s argument; however, he maintained that SDAT has “always treated          [§ 

12-108(p)] exemptions as applying only for corporations.”   

Nevertheless, a 1997 letter of Advice from the Office of the Attorney General to the 

Clerks of the Circuit Courts instructs that the meaning of the word “corporation” for the 

purposes of exemption under § 12-108(p) should be read to include business trusts wholly 

owned by the corporate grantor.  Memorandum to Clerks of Circuit Courts from Assistant 

Attorney General Julia Freit (July 8, 1996). Despite there being no reference to “business 

trusts” in the Tax-Property Article definition of “corporation,” the entities were considered 

to be sufficiently similarly situated to support the conclusion that “corporation” in the 

context of § 12-108(p) necessarily includes business trusts.  Id.  Subsequently, SDAT 

adopted this position, thereby expanding its own definition of “corporation” beyond the 

strict statutory definition it now seeks to enforce. 

Turning to the records provided by SDAT, of the 78 mergers involving LLCs not 

exempt under § 12-108(y), 31 (39.8 percent) were deemed exempt from recordation and 

transfer taxes.  A more careful examination reveals that when the surviving entity was an 

LLC, exemption was granted 37.5 percent of the time.  Where the surviving entity was a 

corporation, exemption was granted 44.4 percent of the time.  Exemption was granted in 

                                                 

limited liability company. 
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six mergers involving no corporation at all, and four out of nine times in situations, such 

as in this case, involving the merger of an LLC into a corporation.  

 In addition to their internal administrative paperwork regarding LLC mergers, 

SDAT also provided the Certificate of Conveyance submitted with each merger.  

Although the Tax Court is correct in stating that “a tax form such as the Certificate of 

Conveyance … is not controlling over statute,” examination of those forms in the context 

of SDAT’s determinations over the course of years is instructive in determining 

administrative practice.8  See Marriott Employees Fed. Credit Union v. Motor Vehicle 

Admin., 346 Md. 437, 445-46 (1997) (citing Magan v. Medical Mutual, 331 Md. 535, 546 

(1993)) (“The weight given an agency's construction of a statute depends on several 

factors—the duration and consistency of the administrative practice, the degree to which 

the agency's construction was made known to the public, and the degree to which the 

Legislature was aware of the administrative construction when it reenacted the relevant 

statutory language.”).  

When the standard Part III question has been responded to positively—asserting 

qualification for exemption under § 368(a)—exemption has been granted 80 percent of the 

time regardless of the structure of the merger.  When the response is negative exemption 

                                                 
8 The Certificate of Conveyance – Part III reads: “Is this a transfer of real property 

under a reorganization described in Section 368(a) of the Internal Revenue Code? 

(YES____ NO_____).” 
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has been denied 90 percent of the time, even where there may be other applicable 

exemptions.  It seems reasonable to infer that a party’s own designation has, at the least, 

some effect on the depth of the review conducted by SDAT.9  Further, assuming a review 

beyond the Certificate of Conveyance is conducted, the records submitted by SDAT 

provide no evidence of a predictable outcome or standard practice.   

When an agency demonstrates that it has focused its attention on the statutory 

provisions in question and reached its interpretation through a sound reasoning process, the 

agency's interpretation is accorded considerable deference.  Balto. Gas & Elec. v. Public 

Serv. Comm'n, 305 Md. 145, 161 (1986).  However, where the court can find no long-

standing and consistent agency interpretation, there is no interpretation that is entitled to 

deference.  Marriott Employees Fed. Credit Union, 346 Md. at 450; Comptroller v. John 

C. Louis Co., 285 Md. 527, 545 (1979).  In this case, we can find no long-standing and 

consistent agency interpretation that is entitled to deference.   

E. 

                                                 
9 In the case sub judice, Super-Concrete answered “yes” to the question in Part III, 

following which the Certificate of Conveyance provided: “THEN THIS TRANSACTION 

IS NOT SUBJECT TO RECORDATION AND/OR TRANSFER TAX.”  However, 

Super-Concrete continued answering questions on the form, despite the instruction not to.  

Super-Concrete’s responses in Part IV indicated that an LLC was a party to the merger, 

upon which the form provided: “THE TRANSACTION IS TAXABLE.”  It is possible 

then, based on the data provided by SDAT, that had Super-Concrete not persisted in 

answering the questions in Parts IV and V of the Certificate of Conveyance, exemption 

would have been granted.  Whatever the case, it is certain that the form indicated to Super-

Concrete that the merger was both taxable and tax exempt.   
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Legislative History 

 The current recordation and transfer tax statutory scheme found its genesis in House 

Bill 909 in 1974 after many of Maryland’s political subdivisions complained about a 

common tax avoidance situation.  Md. Gen. Assembly Fiscal Comms., 1974 Report  to 

the Legislative Council at 337.  The purpose of the bill was to address an existing loophole 

in which a corporation disposing of all or substantially all of its assets might avoid taxation 

because Article 23, as then written, did not require corporations filing Articles of Merger 

to state the amount of consideration paid.  Id. at 337-41.  However, the bill required the 

assessment of taxes only on “actual consideration paid or to be paid on all instruments of 

writing filed with [SDAT] pursuant to the sale, lease, exchange, or other transfer of all, 

substantially all of the property and assets of a corporation.”  Id. at 337.  The proposed 

amendments to House Bill 909 included exemptions for “mergers and consolidations of 

corporations” and “deeds from a subsidiary to its parent corporation for no consideration.”  

Id. at 340.   

 Although, House Bill 909 and its counter-part, Senate Bill 204, were not passed in 

1974, the legislation was reintroduced and passed in 1975.  1975 Md. Laws, ch. 268 

(Senate Bill 27).  The enacting legislation closed the loophole identified in House Bill 909 

by “requiring the filing of a statement of value of any property to be transferred,” while 

maintaining exemptions for transfers or mergers for no consideration.  Id. at 1361, 1364.  

Thus, the legislature created exemptions for the merger of business entities where the 
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merger did not represent a profit but merely a reorganization of existing assets.  No 

exemptions were granted to corporations merely based on their formal legal status as 

corporations.  

 SDAT contends that the intent of the legislature to limit the application to 

corporations is evidenced by the purpose clause which states that the legislation applies to 

corporations, and by the Fiscal Committees’ 1974 report and S.B. 27’s fiscal note 

addressing “corporate” transactions.  Review of the related legislative materials for 1974 

and 1975 show that no other business entities were mentioned.  However, at that time 

Limited Liability Companies did not exist in Maryland.  

 In 1986, section 12-108(p) was amended to provide exemption only where the 

transfer of property was between a parent company and a wholly owned subsidiary in 

which the parent corporation was an original stockholder or had owned stock for a period 

greater than 18 months.  1986 Md. Laws, ch. 686 (S.B. 747).  Although, the amendment 

was for the stated purpose of closing another tax avoidance loophole, both the Senate floor 

report and the fiscal note state that the exemptions for legitimate parent-subsidiary 

transactions would remain intact.  Department of Fiscal Services, Fiscal Note 1986 S.B. 

747. 

 In 1992, the General Assembly passed the Maryland Limited Liability Company 

Act creating “a permitted form of unincorporated business organization,” which should set 

forth in its Articles of Organization the latest date on which it is to dissolve, but indemnifies 
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its members, agents and employees against personal liability for claims and demands.  

1992 Md. Laws, ch. 536 (H.B. 373).  Because § 12-108(p)(2) links directly to I.R.C.    § 

368(a), and never contained any reference to any form of business entity, it stands to reason 

that it was not modified with the passage of the Maryland Limited Liability Company Act.  

In fact, in the 40 year history of the § 12-108(p)(2) exemption, it has seen very little 

substantive change.  

The original exemption, codified in Maryland Code, Art. 81 § 277(T)(3) (1975), 

provided that recordation tax did not apply to “deeds made pursuant to reorganizations 

within the meaning of section 368(a) or in accordance with sections 371 to 374 inclusive 

of the Internal revenue code.”  The 1986 re-codification, to Tax-Property Article       § 

12-108(p)(2), changed the introductory language to read “a deed made under 

reorganizations described in….”  1986 Md. Laws, ch. 686 (S.B. 747).  In the 1994 

Annual Corrective Bill the provisions granting exemption for reorganizations under I.R.C. 

§§ 371-374, were removed as obsolete following the federal Omnibus Budget 

Reconciliation Act of 1990.  1994 Md. Laws, ch. 3 (S.B. 317); Pub. L. No. 101-508 

(1990).  And in 1995 the General Assembly again changed the introductory language, 

replacing “a deed made under” to “an instrument of writing made pursuant to.”  1995 Md. 

Laws, ch. 71 (H.B. 487).  Throughout these changes the core of the exemption remained 

unchanged and the General Assembly evidenced no inclination to change its scope or 

context. 
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Although, the statutory language at issue in the case sub judice is properly the text 

of § 12-108(p) as applicable to all instruments of writing recorded before June 30, 2013, 

the 2013 amendment to that subsection also provides some guidance in the realm of 

legislative intent.  Effective July 1, 2013, the General Assembly converted all references 

to a “corporation” in § 12-108(p) to “business entity.”  TP § 12-108(p); 2013 Md. Laws, 

ch. 453 (H.B. 372).  The legislation further clarifies that “business entity” means a limited 

liability company or corporation.  TP § 12-108(p)(1)(ii).  Thus, it is undisputed that under 

the current statutory scheme LLCs are exempt from recordation and transfer taxes on the 

same basis asserted by Appellant Super-Concrete.  

Following the 2013 amendment, SDAT advised the General Assembly that the 

language that had been § 12-108(p)(2) required clarification consistent with the inclusion 

of LLCs as reorganizations under I.R.C § 368(a).10  Department of Legislative Services, 

Fiscal and Policy Note 2014 S.B. 106.  In testimony before the Senate Budget committee, 

SDAT acknowledged that there had been confusion regarding the application of the 

exemption since the 1997 change in Internal Revenue Service regulations and that the 2013 

amendments to the surrounding sections indicated that the scope of the exemptions was 

                                                 
10 As a result of the 2013 amendment, the language previously contained in         § 

12-108(p)(2) was recodified in § 12-108(p)(2)(ii). 
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now understood to include LLCs. 11   Recordation and Transfer Taxes—Transfer of 

Property Between Business Entities—Reorganizations—Exemption: Hearing on S.B. 106 

Before the S. Comm. on Budget and Taxation, 2014 Leg., 434 Sess. 1-22 (2014) (statement 

of Mr. Craig Biggs, Legislative Counsel for the State Department of Assessments and 

Taxation).  As a result, Senate Bill 106 was duly enacted, adding the words “business 

entity” to the exemption.  Effective July 1, 2014, the clarified text will read: “an 

instrument of writing made pursuant to the reorganization of a business entity as described 

in § 368(a) of the Internal Revenue Code.”  

In 1985, legislation regarding the exemptions from county recordation and transfer 

taxes provided in TP §§ 13-207(a) and 13-404 was passed for the purpose of clarifying that 

the existing exemptions were “parallel to recordation tax exemptions.”  1985 Md. Laws, 

ch. 8 (S.B. 1).  These exemptions have consistently been linked to the language of      § 

12-108 and I.R.C. § 368(a).  Id.  Section 13-207(a)(9) provides that “[a]n instrument of 

writing is not subject to transfer tax to the same extent that it is not subject to recordation 

tax under § 12–108(p) of this article.”  Section 13-404(b)(1)(ii) provides that “[a]rticles of 

transfer are not subject to county transfer tax if the articles of transfer are for * * * a transfer 

of real property made pursuant to a reorganization described in § 368(a) of the Internal 

                                                 
11 In 1997 the Internal Revenue Service changed its regulations to allow an LLC to 

elect to be treated as a corporation for federal income tax purposes. That change meant that 

LLCs could be party to a reorganization as defined in I.R.C. § 368(a). 
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Revenue Code.”  In 2013 Tax-Property § 13-207 was amended along with      § 12-108 

to reflect the change in language to “business entities.”   

A few points emerge from this history.  First, the purpose of § 12-108 has been and 

remains to be providing exemption from recordation tax for the merger of business entities 

for no consideration.  The enacted amendments and surrounding provisions have always 

pointed towards extending exemptions for those mergers and consolidations constituting a 

mere reorganization of assets; and the related transfer tax and county tax provisions have 

been consistently tied to the same standard.  Second, throughout its several incarnations, 

the General Assembly indicated no perceived need to change the substantive language 

indicating the scope of application until SDAT requested such a clarification in 2014.  

Third, the extension of the definition of “corporation” in the context of § 12-108(p) to 

include certain similarly situated unincorporated entities has been recognized and practiced 

for years without comment or clarification from the legislature.  Finally, the exemption 

for reorganizations as defined under I.R.C. standards and regulations has been in place 

since the inception of the recordation and transfer tax framework.  Since that time the 

General Assembly has been aware of and responded to changes in the relevant federal 

statutes.  Yet, no change was deemed necessary when the federal standard began 

recognizing the mergers of LLCs as § 368(a) reorganizations. 

Accordingly, we find §§ 12-108(p)(2), 13-207(a)(9), and 13-404(b)(1)(ii), reflect 

the intent of the General Assembly to extend exemption to mergers and consolidations for 
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no consideration of business entities, recognized under federal law as so similarly situated 

to corporations as to be treated the same. 

F. 

LLCs Treated as Corporations 

In other contexts, even in Maryland, LLCs are treated as corporations.  An LLC is 

a business entity that combines a partnership-like structure with corporate-like limited 

liability.  Originally, the LLC was taxed at the federal level as a corporation.  See Treas. 

Reg. § 301.7701-2(a)(3) (1980); See Morrissey v. Comm'r of Internal Revenue, 296 U.S. 

344 (1935) (establishing that an association which resembles a corporation is to be taxed 

as a corporation).12  Following an Internal Revenue Service (“IRS”) ruling, LLCs were, in 

certain circumstances, permitted to be taxed as a partnership rather than as a corporation.  

IRS Rev. Rul. 88-76, 1988-2 C.B. 360 (1988).13
  Because they are so similarly situated, 

                                                 
12 In Morrissey v. Comm'r of Internal Revenue, the Supreme Court articulated 

corporate characteristic factors to apply when classifying business entities as either true 

trusts or associations taxable as corporations. However, subsequent IRS “check-the-box” 

regulations, in effect, overruled the Morrissey factors by providing that, in certain 

circumstances an unincorporated organization may elect its classification as a partnership 

or corporation for Federal tax purposes, regardless of the number of corporate 

characteristics it possesses. This effective overruling was recognized in Pierre v. C.I.R., 

133 T.C. 24, 50 (2009) supplemented, 99 T.C.M. (CCH) 1436 (T.C. 2010). 

13  Subsequent IRS regulations rendered this ruling no longer determinative and it was 

ruled obsolete in Rev. Rul. 98-37, 1998-2 C.B. 133 (1998). 
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the courts and administrative agencies of Maryland have also routinely treated limited 

liability companies as corporations in a variety of circumstances. 

 For example, despite the literal language of section 4A-301 of the Corporations 

and Associations Article stating “[e]xcept as otherwise provided by this title, no member 

shall be personally liable for the obligations of the limited liability company, whether 

arising in contract, tort or otherwise,” our case law has recognized the availability of the 

equitable remedy of piercing the corporate veil.  Serio v. Baystate Properties, LLC, 209 

Md. App. 545, 558-59 (2013); see also McCleary v. McCleary, 150 Md. App. 448, 458 

(2002).  In Serio, we quoted Paul Lieberman, West's Legal Forms: BUSINESS 

ORGANIZATIONS with Tax Analysis, § 1.8 (3rd ed.2000), which states:  

In any case in which a party seeks to hold the members of a limited 

liability company personally responsible for the alleged improper 

actions of the limited liability company (cf. their own actions), case 

law which interprets the conditions and circumstances under which 

stockholders of a corporation are held liable is to be applied, including 

laws regarding piercing the corporate veil of a corporation. 

Serio, 209 Md. App. 545, 559 (2013) (citation omitted). 

In Price v. Upper Chesapeake Health Ventures, we held that the failure of an LLC 

to file a personal property report in accordance with the Tax-Property Article resulted in 

the company forfeiting its rights to do business, use its name, and to bring court action.    

192 Md. App. 695, 709 (2010).  In that case, even though the language of the relevant 

statutes did not say that LLC Articles of Organization, like corporate charters, are forfeited 
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for failure to file tax reports or pay taxes, or that an LLC becomes non-existent after 

forfeiture, we based much of our analysis in the context of a similarly situated corporation.  

Id.  In Ebenezer United Methodist Church v. Riverwalk Dev. Phase, II, LLC, we reiterated 

that the managing members of LLCs owe the same common law fiduciary duties normally 

applied to corporations, to the LLC and to the other members.  205 Md. App. 496, 501 

(2012).   

 Additionally, Maryland administrative agencies often treat LLCs as if they are 

corporations.  By way of example, if an LLC “is automatically classified as a corporation 

or elects to be classified as a corporation for federal tax purposes” the Maryland 

Department of Labor Licensing and Regulation treats the LLC as a corporation for 

Maryland unemployment insurance purposes.  Md. Code Regs. 09.32.01.18-2(D)(1).  

The Maryland Attorney General Securities Division also treats LLCs as corporations in the 

enforcement of the Maryland Securities Act reasoning that LLCs have many of the 

attributes of corporations and deserve the benefit of legislation which is designed to 

facilitate the doing of business in corporate form.  Re: 770 Lexington Associates, LLC 

Maryland File No. IO950031, 1995 (Md. Sec. Div.). 

CONCLUSION 

 Limited Liability Companies are treated as corporations for a myriad of purposes at 

the federal, state, and municipal levels.  It is undisputed that under the federal regulatory 

framework the statutory merger of an LLC and a corporation qualifies as a “reorganization 
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described in § 368(a) of the Internal Revenue Code.”  Clearly, exemptions from 

recordation and transfer taxes must be reasonably limited by the General Assembly’s intent 

to tax transactions involving the transfer of assets for consideration.  Equally clear is the 

General Assembly’s understanding that a mere reorganization of assets for no 

consideration is not typically a taxable event.  To conclude otherwise, would be to 

disregard the reasoned policy of the General Assembly by reading words into a statute that 

do not appear.  

 Accordingly, we reverse the decision of the Circuit Court and direct that court to 

reverse the decision of the Tax Court.  We conclude that Appellant's request for refund 

was improperly denied.  

 

 

 

 

 

JUDGMENT OF THE CIRCUIT COURT FOR 

BALTIMORE CITY REVERSED; CASE 

REMANDED TO THAT COURT WITH 

DIRECTIONS TO REVERSE THE DECISION OF 

THE  MARYLAND  TAX  COURT AND 

REMAND THE CASE TO THE TAX COURT FOR 

FURTHER PROCEEDINGS CONSISTENT WITH 

THIS OPINION; APPELLEE TO PAY THE 

COSTS IN THIS COURT AND IN THE CIRCUIT 

COURT FOR BALTIMORE CITY. 


