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Appellant Armando Abreu filed suit against Appellees, Condominium 4 at the 

Colonnade and the Colonnade Community Association, Inc., alleging breach of covenant, 

breach of fiduciary duty, tortious interference with contract, and violations of various state 

laws governing condominium and homeowners associations.  This case comes before us 

on appeal from the dismissal of Abreu’s complaint in the Circuit Court for Montgomery 

County.  As we understand it, Abreu raises four main issues for our review:   

1.  Whether the trial court failed to properly apply the rules of contract 

construction when determining that the actions complained of by 

Appellant were authorized by Appellee’s governing documents. 

 

2.  Whether the trial court properly dismissed Appellant’s claims of breach 

of fiduciary duty. 

 

3.  Whether the trial court failed to properly apply the Maryland Homeowners 

Association Act to the manner in which a Condominium Association 

collects assessments. 

 

4. Whether the trial court failed to properly apply the Maryland 

Condominium Act to Appellee’s delegation of the Council of Unit 

Owners’ authority over budgeting, decision-making, and maintenance of 

common areas. 
 

For the reasons that follow, we affirm the judgment of the circuit court. 

FACTUAL AND PROCEDURAL HISTORY 

This case concerns the governance and operation of the Colonnade at Kentlands 

(“The Colonnade”), a condominium community located in Gaithersburg.  The Colonnade 

consists of five separate condominium developments, which include a mix of commercial 

and residential units.  All persons who purchase a condominium unit comprise the Council 

of Unit Owners for the specific condominium in which their unit is located.   
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On February 5, 2013, Armando Abreu (“Abreu”) purchased a residential unit in 

Condominium 4 at the Colonnade (“Condo 4”).  Condo 4 is one of the five condominiums 

located within the Colonnade.  By virtue of that ownership, Abreu is a member of the 

Council of Unit Owners of Condo 4, a member of Condo 4, as well as a member of the 

Colonnade Community Association (“the Association”).   

The Colonnade is subject to two levels of delegated governance originating from 

the Council of Unit Owners.  First, each of the five individual condominiums are subject 

to their own declaration and bylaws, and the Councils of Unit Owners of each 

condominium elect representatives to serve on their respective condominium’s Board of 

Directors.  The scope of the authority of Condo 4’s Board of Directors and the Condo 4 

Council of Unit Owners is therefore laid out in the governing documents of Condo 4.  

Through the governing documents, the Condo 4 Council of Unit Owners delegated to the 

Board of Directors, “[a]ll powers residing in the [Council of Unit Owners], except for such 

as are in the Act, the Declaration or these Bylaws expressly reserved to the [Council of 

Unit Owners.]” 

The condominium Boards, including Condo 4’s Board of Directors, in turn 

nominate one of their Directors to serve on the five-person Board of Directors of the 

overarching Association, which operates under its own Declaration and Bylaws.   

Prior to November 2012, the Association had maintenance and repair obligations 

for the common areas shared by the entire condominium community, and each of the five 

condominiums maintained and governed the common areas specific to their condominium.  

Thus, for example, this could have allowed six separate contracts with six separate 
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landscapers just to maintain the landscaping of The Colonnade as a whole.  To simplify 

this arrangement, on November 13, 2012, the Association Board and the Board of Directors 

for each condominium entered into an Access and Maintenance Agreement, whereby repair 

and maintenance responsibilities for the common areas were consolidated under the 

purview of the Association.  Under the Access and Maintenance Agreement, the 

Association and the individual condominiums agreed to the following: 

Whereas, the Condominiums have common 

maintenance and repair obligations that they wish to have the 

Association assume at the request and with the consent of the 

Condominiums for the purposes of benefiting from the 

economies of scale that the Association may provide for any 

needed repair or maintenance of the Condominiums. . . .  

 

*  *  *  

 

Whereas, the Association agrees to perform such repair 

and replacement responsibilities to the common elements of 

the Condominium at the Association’s expense as set forth in 

a contract, proposal or other documentation describing the 

details of work to be performed. . . .  

 

*  *  * 

 

Work shall be performed by the Association to the 

Condominiums at the Association’s expense but for the benefit 

of the Condominiums pursuant to the terms of this Agreement.  

 

The scope of the “work” under the Access and Maintenance Agreement included 

“maintenance, repair and replacement of the exterior and interior general common 

elements of the Condominiums as well as the structural repair and replacement of the 

limited common elements of the Condominiums.” 
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The unit owners provide the necessary funds, in the form of maintenance 

assessments, for the operations of the Association and for their individual condominium.  

Residents of The Colonnade receive one monthly bill for assessments from their respective 

condominium that includes an itemization of amounts owed for both Association and 

condominium assessments.  In turn, the individual condominiums then remit to the 

Association the amount owed by unit owners for Association expenses, and retain the 

remainder to cover the condominiums’ own expenses. 

The Colonnade includes parking spaces for residential owners, businesses, and their 

guests.  Community parking spaces are defined in the Association’s Declaration as “those 

parking spaces within the Parking Garage that are not identified on the Land Condominium 

Plat as Parking Units and are conveyed . . . to the Community Association.”  While a large 

number of the community parking spaces are available for the general public and all unit 

owners, some spaces are reserved for certain unit owners who rent them, or are designated 

for certain commercial businesses located in the Colonnade.   

Abreu filed suit against Condo 4 and the Association in the Circuit Court for 

Montgomery County alleging five causes of action stemming from the assessment 

collection scheme, the reservation of certain community parking spaces, and the Access 

and Maintenance Agreement.  These claims were (1) breach of covenant by the Association 

for collecting assessments directly from Condo 4; (2) violation of the Maryland 

Homeowners Association Act by the Association for collecting assessments from Condo 

4; (3) breach of covenant by Condo 4 for an allegedly over-broad delegation of authority 

to the Association; (4) breach of fiduciary duty by Condo 4’s Board through Condo 4’s 
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alleged assumption of owner debt; and (5) tortious interference with contract by the 

Association.  Both parties filed cross motions to dismiss, or in the alternative for summary 

judgment.  The circuit court heard oral argument on the parties’ respective motions on 

December 17, 2013, and at the conclusion of the hearing, granted the Association and 

Condo 4’s motion to dismiss Abreu’s complaint.  This appeal followed. 

DISCUSSION 

Abreu takes issue with three aspects of the governance of The Colonnade.   

First, Abreu challenges the assessment collection scheme − whereby Condo 4 

collects both Condo 4 and Association assessment fees directly from unit owners − as 

invalid under the governing documents of Condo 4 and the Association, in violation of the 

Maryland Homeowners Association Act, Md. Code Ann., Real Prop. (“RP”) § 11B-101 et 

seq., and as a breach of Condo 4’s fiduciary duty.  

Second, Abreu claims that the manner in which some community parking spaces are 

reserved for specific owners violates a provision of the Association’s Declaration that 

states all unit owners possess a right and easement of enjoyment in the community 

facilities. 

Third, Abreu claims that the Access and Maintenance Agreement unjustly deprives 

the Council of Unit Owners of control over the common elements that they jointly own.  

To this point, Abreu argues that the Access and Maintenance Agreement violates the 

Maryland Condominium Act, Md. Code Ann. Real Prop. (“RP”) § 11-101 et seq.   

All of Abreu’s claims on appeal arise out of the context of the dismissal of his 

complaint.  We review a trial court’s grant of a motion to dismiss de novo to see if the trial 
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court was legally correct.  RRC Northeast, LLC v. BAA Maryland, Inc., 413 Md. 638, 644 

(2010). 

It is clear that Mr. Abreu is dissatisfied with the governance of Condo 4 and the 

Association (and the relationship between those entities), although the source of his 

dissatisfaction is not completely obvious from the briefs or on the record below.  The 

principal cause of our confusion stems from the fact that nowhere has Abreu asserted that 

he has suffered individualized harm.  His breach of contract and breach of fiduciary duty 

claims fail in this Court—as they did below—because Condo 4 and the Association are 

expressly permitted to do what he claims is prohibited.  Abreu also mistakenly asks this 

Court to apply the Maryland Homeowners Act to the actions of Condo 4 and the 

Association, which, as the trial court noted, is inapplicable to condominium regimes like 

The Colonnade.  His offer to punish perceived violations of the Maryland Condominium 

Act must be rejected as well, because, as we will explain, the violations that Mr. Abreu 

perceives are not really violations at all. 

I.  Breach of Contract Claims 

The breach of covenant arguments raised by Abreu involve the alleged breach of 

covenant by Condo 4 and the Association for the assessment collection scheme, and the 

reservation of certain community parking spaces.1  In Maryland, “a complaint alleging 

                                              

1 Abreu also asserts that the Association cannot collect assessment fees directly 

from Condo 4 because of a lack of contractual privity between the two levels of 

governance.  The trial court did not reach the issue of privity, as it was never plainly 

presented in the complaint, or at the motions hearing.  We decline to reach this issue as it 
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breach of contract must . . . allege with certainty and definiteness facts showing a 

contractual obligation owed by the defendant to the plaintiff and a breach of that obligation 

by defendant.”  RRC Northeast, 413 Md. at 655 (internal quotation marks and citation 

omitted).  The trial court dismissed Abreu’s various contract claims on the grounds that he 

failed to demonstrate a breach of any covenant because all of the conduct challenged by 

Abreu was expressly permitted by the governing documents of the Association and Condo 

4: 

In this case, all of the counts articulated by the 

plaintiff’s complaint are premised upon plaintiff’s two basic 

complaints: number one, that the boards did not have the 

authority to enter into the AMA, which is the access and 

maintenance agreement, and [number two] the governing 

documents do not allow the Colonnade Community 

Association, . . . to issue assessments directly to the condo 

boards instead of the to the individual unit owners.  And the 

problem with the plaintiff’s complaint is that all of the actions 

taken by the Association and condo 4 boards are permissible 

under the governing documents 

 

*  *  * 

 

Plaintiff alleges error in condo 4’s budget and improper 

allocation of common expenses.  This is not a breach of 

covenant and not a claim that can be brought as an individual 

as it does not affect the plaintiff or cause damages.   

 

Further, the governing documents of the Association 

and condo 4 permits . . . the Association receiving assessments 

from condo 4 rather than the individual owners[.] 

 

                                              

was not preserved for our review.  Md. Rule 8-131(a) (“Ordinarily, the appellate court will 

not decide any other issue unless it plainly appears by the record to have been raised in or 

decided by the trial court. . .  .”).   
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Although the trial court noted that Abreu failed to specifically allege which covenant he 

thinks that the Association breached, we assume Abreu referred to a general breach of the 

governing documents. We affirm the sound reasoning of the trial court on all counts. 

1.  Assessment Collection Arrangement 

Abreu first claims that the Association breached a covenant by assuming the unit 

owners’ obligations for Association assessments in alleged violation of the governing 

documents.  While the governing documents of both Condo 4 and the Association allow 

for such an arrangement, Abreu contends that these provisions are in conflict with the 

governing documents of both entities when read as a whole. 

Abreu contends that Association’s Declaration provision § 5.13 (“§ 5.13”), which 

authorizes the Association to collect assessments directly from the condominiums, is 

internally inconsistent with the rest of the Association’s Declaration, and therefore should 

be discounted.  Even if § 5.13 is valid, Abreu argues that under § 5.13, the Association was 

required to pass a formal resolution to collect Association assessments directly from the 

condominiums; and, under Condo 4 Bylaws §5.1(h), the condominiums would have to 

consent to include Association expenses as a condominium common expense.  Assuming 

that all proper procedures were followed, Abreu still maintains that the Association 

assessments cannot be a legitimate Condo 4 common expense. 

We first address the validity of § 5.13 in the context of the Association’s Declaration 

as a whole.  Section § 5.13 states the following:   

With respect to any Assessments that are payable by the [unit 

owners], the Board of Directors may also elect by resolution to 

collect such assessments directly from the Condominium 
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Association. In such event, payment of the Assessments 

provided for in this Declaration shall be an obligation of the 

Condominium Association.  However, each Owner shall 

remain personally liable for all Assessments against such 

Owner’s Residential Unit and/or Commercial Unit and each 

such Residential Unit and/or Commercial Unit shall remain 

subject to the lien for the Assessments established by this 

Declaration. . . . This Section shall not be deemed to limit or 

waive, and shall be without prejudice to, any rights, remedies, 

or recourses available to the Community Association for non-

payment of Assessments. 

 

Emphasis added.  Abreu primarily argues that § 5.13 conflicts with multiple provisions in 

the Association’s Declaration that place the responsibility for paying Association 

assessments on the individual unit owners rather than on the condominiums.  As we explain 

below, exceptions to general statements are not necessarily impermissibly conflicting 

provisions, and we will hold that § 5.13 is not in conflict with the governing documents as 

a whole. 

In our view, § 5.13 does not purport to relieve owners of their individual liability to 

the Association for payment of assessments.  In fact, the italicized portion above 

specifically explains that unit owners are ultimately liable for the assessments levied 

against their units.  Therefore, under § 5.13, while the responsibility of remitting the 

collected payment to the Association may be changed by resolution, the liability for 

payment of the individual assessments remains with the individual unit owners. We find 

no inconsistency between § 5.13 and the rest of the governing documents, which merely 

reiterate the owner’s personal liability for assessment fees.   

We now address Abreu’s argument that the Association never passed the resolution 

required by § 5.13 to collect assessments directly from the condominiums.  Section § 5.13 
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states that the Association could only alter the assessment collection scheme upon the 

Board passing a resolution.  Abreu alleges that such a resolution was never adopted.  Condo 

4 and the Association assert to the contrary that the Association adopted the measure after 

the fact (prior to this lawsuit, but after the collection assessment scheme had already been 

in effect).  Other than the one reference in Abreu’s complaint, we are not provided with 

any additional evidence that Abreu clearly raised the existence or nonexistence of the 

resolution at trial.  While mentioned in the complaint, the issue was not brought up again 

in any additional pleadings, motions, or at trial.  The record extract only reveals that the 

trial court found that the Association acted in full compliance with the governing 

documents.  Again, under Md. Rule 8-131(a) we ordinarily do not consider an issue on 

appeal unless it was plainly raised at trial.  Additionally, we note that on appeal the 

Association and Condo 4 claim that the required resolution has subsequently been enacted, 

and Abreu does not seem to contest this.2  Therefore we decline to reach this issue as it was 

not plainly raised below, and now appears moot.  

                                              

2 In his reply, Abreu seems to shift his argument stating:  

 

CCA’s adoption of a resolution – prophylactic or otherwise − 

is not itself the point.  Rather, the point is that a resolution 

imposing CCA assessments as a Condo 4 common expense 

results in an extraordinary, additional expense on Condo 4, 

requiring the vote of owners to approve it. 

 

Abreu cites to the Association’s Declaration § 8.10 for the proposition that the 

assessment collection scheme constitutes an extraordinary measure that requires a vote of 

the owners.  Section 8.10 says: 
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Abreu also argues that under § 5.1(h) of the Condo 4’s Bylaws, for § 5.13 to be 

valid, the condominiums would have to consent to include Association expenses as a 

condominium common expense.  However, § 5.1(h), see infra at 12,  says nothing about 

requiring Condo 4’s consent to include the Association’s expenses, nor does Abreu allege 

that Condo 4 did not consent.  Accordingly we disagree with his contention that § 5.13 is 

inconsistent with § 5.1(h) of Condo 4’s Bylaws.   

Abreu further alleges that, assuming arguendo § 5.13 is valid, Association 

assessments cannot be a legitimate Condo 4 common expense.  To this point, Abreu asserts 

that § 5.13 conflicts with the Association’s Declaration Article 12, which establishes the 

method for allocating assessments to each unit based on the number of bedrooms in a unit.  

Condo 4 assessments on the other hand, according to Abreu, are allocated based on the unit 

owners’ percentage interest in the common elements.  Therefore, Abreu argues that to be 

legitimate, the Association’s common expenses would need to be allocated using Condo 

4’s method (based on owner percentage interest) rather than by the unit type allocation 

                                              

Extraordinary Actions shall not be deemed to include actions 

by the Council of Unit Owners in connection with the normal 

care, upkeep, repair, maintenance or replacement of any of the 

existing Common Elements . . . and any actions in connection 

with the performance of additions, alterations and 

improvements to the Common Elements[.] 

 

As § 8.10 explicitly provides that actions taken with regard to the common elements (such 

as assessments related to the common elements) are exempt from the definition of 

extraordinary measures requiring owner approval, Abreu’s alternate argument fails as well. 
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method used by the Association.  Abreu also asserts that Association assessments cannot 

be both a common expense of the Association and of Condo 4. 

 Under Condo 4’s Bylaws, § 5.1(h), the “Common Expenses” of Condo 4 include: 

All assessments and charges levied by the [Association] 

against the Unit Owners, which (in the event the [Condo 4] 

Council of Unit Owners shall fail to collect and remit same to 

the [Association]) shall be collectible by the Community 

Association from the Unit Owners in the same manner, with 

the same rights and remedies, as any other assessment levied 

by the [Association] under [its] Declaration[.] 

 

Essentially, while unit owners pay one lump sum to Condo 4 for both Association and 

Condo 4 assessments, the assessment fees are itemized and allocated between the two 

entities.  Condo 4 only retains the portion of the assessment fees that go towards Condo 4 

common expenses, and remit to the Association the portion that the Association has levied 

to cover Association common expenses.  We see no evidence in the record or governing 

documents, and indeed Abreu has not included any, to suggest that the mere act of 

combining two separate assessments into one bill for ease of administration would require 

those separate assessments to entirely conform with Condo 4’s allocation method. 

In the absence of any internal inconsistencies within the governing documents, and 

in light of the fact that the governing documents explicitly provide for the collection of the 

assessments Abreu challenges, we perceive no error in the trial court’s dismissal of Abreu’s 

breach of covenant claim pertaining to the assessment collection scheme.   

2.  Assignment of Community Parking Spaces  

 

Abreu also challenges the manner in which the Association reserves some parking 

spaces for the exclusive use of certain owners.  Abreu claims this practice violates the unit 
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owners’ right to access in the common areas that they are granted under § 3.1 of the 

Association’s Declaration.  The trial court ruled against Abreu and found: 

[THE COURT]: Plaintiff also raises a parking lot issue, but the 

Association declaration at 6.35 permits the Association’s board 

to designate any community parking spaces as reserved for the 

exclusive use of the declarant guests or designated owners. 

 

The declaration also permits the [Association] to 

designate particular spots for owners while not designating for 

other owners. 

 

We agree with the trial court, as we will explain in more detail below, because the actions 

complained of are expressly permitted in the governing documents. 

We begin by recognizing the well-established rule of contract construction that 

“[w]here two clauses or parts of a written agreement are apparently in conflict, and one is 

general in character and the other is specific, the specific stipulation will take precedence 

over the general, and control it.”  Heist v. E. Sav. Bank, FSB, 165 Md. App. 144, 151 (2005) 

(citing Fed. Ins. Co. v. Allstate Ins. Co., 275 Md. 460, 472, (1975)).   

  Section 3.1 of the Association’s Declaration states: 

Unit Owners’ Easements of Enjoyment.  Every Owner of a 

Unit shall have a right and easement of enjoyment in and to the 

Community Facilities [including community parking spaces] 

which shall be appurtenant to and pass with the title to every 

unit. 

 

Section 3.3 goes on to clarify the following: 

Special Limitations Related to Parking Units.  Despite any 

provision of this Declaration to the contrary: 

 

(a) . . . All rights of Owners to Community Parking 

Spaces are limited to use in accordance with any Community 



 

-14- 

Association restrictions, rules and regulations, pursuant to 

Section 6.3[.] 

 

Accordingly, § 6.3(b) sets forth the following restrictions: 

Parking within the Community Facilities shall be subject to the 

following restrictions: 

 

* * *   

 

(ii) The Board of Directors may designate any Community 

Parking Space as “reserved” for the exclusive use of Declarant, 

guests or designated Owners. 

 

Thus, the Association’s Declaration plainly allows for the reservation of certain community 

parking spaces as an exception to the general right of easement and enjoyment in the 

Community Facilities that is shared by all owners.  There is no breach of the governing 

documents, and we affirm the judgment of the trial court as to Abreu’s parking space claim. 

II.  Breach of Fiduciary Duty 

Abreu also alleged before the trial court that the new assessment scheme caused 

Condo 4 to assume the debt of owners that would otherwise have remained on 

Association’s books, thereby reducing the value of Condo 4 unit owner’s property interest.  

Although Abreu did not point to any individualized, personal harm he had suffered as a 

result, he generally asserted that: (1) owners of larger units are unfairly benefitted by the 

calculation scheme; (2) the financial stability of Condo 4 is progressively weakened; and 

(3) the Condo 4 unit owners’ percentage interest in the property is negatively affected.  The 

trial court found that Abreu failed to plead sufficient facts to show (1) the existence of a 

fiduciary duty; (2) the breach of that duty; or (3) any resultant harm to Abreu.  The trial 

court found: 
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Count four alleges a breach of fiduciary duty by condo 

4’s board of directors in that he alleges that condo 4’s inclusion 

of the Association assessments in the condo’s common 

expenses obligates condo 4’s owners to maintain property that 

is not within the condo or its control. 

 

A fiduciary duty exists when one party is under a duty 

to act or give advice for the benefit of another. . . . To establish 

a breach of fiduciary duty, the plaintiff must demonstrate the 

existence of a fiduciary duty, the breach of a duty owed by the 

fiduciary to the beneficiary, and a harm to the beneficiary 

resulting from the breach.  Plaintiff has not demonstrated any 

of these elements. . . . 

 

[A]nd again, the governing documents of the Association and 

condo 4 permits both the Access and Maintenance Agreement 

and the Association receiving assessments from condo 4 rather 

than from the individual owners and plaintiff has failed to cite 

any authority to support his allegation that the condo 4 board 

is violating its fiduciary duties by paying on behalf of condo 4.   

  

Finally, the trial court noted that absent a showing of bad faith, fraud, or self-dealing, the 

decisions of the condominium association were insulated from judicial review by the 

business judgment rule.  

 On appeal, Abreu’s principal argument is that assumption of debt by Condo 4 is a 

per se breach of fiduciary duty to the unit owners under the MCA and the governing 

documents because it progressively weakens Condo 4’s finances.  However, we decline to 

reach this issue, as Abreu has not established evidence of individualized harm.  Instead, we 

affirm the trial court’s ruling that Abreu failed to sufficiently plead the necessary element 

of harm.  

At the outset, we note that in Maryland a party may not bring a stand-alone claim 

for a breach of fiduciary duty claiming only monetary damages.  George Wasserman & 
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Janice Wasserman Goldsten Family LLC v. Kay, 197 Md. App. 586, 631, (2011) (“In a 

claim for monetary damages at law . . . an alleged breach of fiduciary duty may give rise 

to a cause of action, but it does not, standing alone, constitute a cause of action.”).  

Therefore, Abreu’s requested relief in the form of monetary and punitive damages must be 

tied to another claim.  Id.  In this instance, Abreu has alleged that by breaching the 

governing documents, Condo 4 has also breached their fiduciary duty to Abreu.  However, 

as we have previously held that there was no breach of the governing documents, Abreu’s 

claims for monetary and punitive damages under a theory of breach of fiduciary duty must 

also fail as they cannot stand alone. 

There remains, however, “the possibility of a separate cause of action for breach of 

fiduciary duty in an action seeking equitable relief.”  Id.  This point was addressed by the 

Court of Appeals in the case of Kann v. Kann, in which the Court explained that there is 

no “universal or omnibus tort for the redress of breach of fiduciary duty by any and all 

fiduciaries,” however: 

This does not mean that there is no claim or cause of action 

available for breach of fiduciary duty.  Our holding means that 

identifying a breach of fiduciary duty will be the beginning of 

the analysis, and not its conclusion.  Counsel are required to 

identify the particular fiduciary relationship involved, identify 

how it was breached, consider the remedies available, and 

select those remedies appropriate to the client’s problem.  

 

344 Md. 689,713 (1997).  Thus, to the extent that Abreu seeks injunctive and declaratory 

relief, Maryland case law has assumed without deciding that such a cause of action may 

exist.  The elements of that tort are: “(1) the existence of a fiduciary relationship, (2) a 

breach of duty owed by the fiduciary to the beneficiary, and (3) harm [to the plaintiff] 
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resulting from the breach.”  Alleco Inc. v. Harry & Jeanette Weinberg Found., Inc., 340 

Md. 176, 192 (1995).  This court has previously recognized that a fiduciary relationship 

exists between a condominium board and a unit owner.  Moshyedi v. Council of Unit 

Owners of Annapolis Rd. Med. Ctr. Condo., 132 Md. App. 184, 196 (2000) (recognizing 

that a condominium’s bylaws create an implied trust to the benefit of the unit owners). 

Assuming without deciding that Abreu may raise a claim for breach of fiduciary 

duty, we hold that he failed to plead the necessary elements in his Complaint.  In 

considering the sufficiency a complaint, “we must assume the truth of all well-pleaded 

relevant and material facts as well as all inferences that reasonably can be drawn 

therefrom,” and “any ambiguity or uncertainty in the allegations bearing on whether the 

complaint states a cause of action must be construed against the pleader.”  Alleco, 340 Md. 

at 193.  Proof of harm is an indispensable requirement to successfully establish a breach of 

fiduciary duty, which in this case Abreu failed to plead. 

As to personal harm, Abreu only makes reference to his original Complaint at ¶ 59, 

which he claims stands for the proposition that his percentage interest in Condo 4 has been 

depleted as a result of the new assessment scheme.  However, paragraph 59 of the 

Complaint appears in the “claim for relief” section where Abreu asks for “monetary 

damages, in an amount according to proof, equivalent to Plaintiff’s percentage interest 

(1.6048%) in Condo 4 funds remitted to Association for Association Assessments that were 
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never received or collected from delinquent Owners.”3  A request for relief without any 

supporting evidence is not the same as proof of damages in the specified amount.   

The best that Abreu can muster, then, are allegations of a generalized harm to all 

condominium unit owners.  However, even if generalized harm alone were enough, Abreu 

has failed to sufficiently demonstrate it.  Abreu cites paragraphs 46-49 of his Complaint, 

which he claims established evidence that Condo 4’s collection of Association assessments 

was progressively weakening Condo 4 finances.  These paragraphs allege that: 

46. The Condo 4 Board’s inclusion of [Association] 

Assessments in the Condominium’s Common Expenses 

obligates Condo 4 Owners to maintain property that is not 

within the Condominium or its control. 

 

47. The Condo 4 Board’s remittance of all [Association] 

Assessments due, regardless of whether Owners are 

delinquent, transfers uncollected and bad debt from [the 

Association’s] books to Condo 4’s books.  

 

48. The Condo 4 Board knew that multiple Unit Owners 

were delinquent in their personal obligation to the Association, 

and nevertheless decided to remit those funds to [the 

Association] from other Condo 4 funds. 

 

                                              

3 Ironically, since the outset of this litigation, Abreu has failed to remit to Condo 4 

the Association assessments that he owes.  As a result, Abreu owes thousands of dollars.  

Instead of allowing the “bad debt” to remain on Condo 4’s books, Condo 4 has sought to 

enforce collection of Abreu’s past due Association assessments under the Maryland 

Contract Lien Act.  Surprisingly, Abreu opposes Condo 4’s efforts to rid itself of his bad 

debt, while simultaneously alleging that by allowing bad debt to remain on its books, 

Condo 4 has breached a fiduciary duty to the unit owners.  Additionally, Abreu has 

requested monetary relief in the form of approximately 1.6% of the total delinquent amount 

currently on Condo 4’s books for uncollected Association assessments.  Essentially, Abreu 

would like for this Court to award him a percentage of the money that he has refused to 

pay as part of his claims for damages. 
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49. Condo 4 has withdrawn funds from reserves to make 

payment to [the Association] for [the Association’s] 

Assessments. 

 

The allegations in the Complaint, at best, stand for the proposition that at the time the 

Complaint was filed, Condo 4 had not yet collected all funds from delinquent owners.  The 

governing documents of Condo 4 provide that “in the event that the [Condo 4] Council of 

Unit Owners shall fail to collect and remit [the assessments and charges levied by the 

Association],” the Association maintains the authority to collect the fees directly from the 

unit owners.  This language does not, in our reading, sufficiently establish that the finances 

of Condo 4 are irretrievably harmed resulting in loss to the unit owners.  Absent additional 

evidence, we do not find that the allegations in the complaint alone are sufficient to 

establish the necessary element of harm to make a claim for breach of fiduciary duty. 

  Abreu provides no additional evidence, and we find none in the provided record 

extract, to cause us to question the trial court’s evaluation of the evidence.  When reviewing 

the grant of a motion to dismiss, we are charged with determining whether the well-pled 

facts in the complaint set forth a legally sufficient cause of action.  RRC Northeast, 413 

Md. at 644. 

As the complaint and accompanying documents fail to demonstrate any 

individualized, personal harm, we affirm the dismissal of Abreu’s breach of fiduciary duty 

claims by the trial court. 

III.  Maryland Homeowners Association Act 

We next turn to whether the trial court properly applied the Maryland Homeowners 

Association Act (“HOAA”) to Condo 4’s delegation of the Council of Unit Owners’ 
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authority over budgeting, decision-making, and maintenance of the common areas.  In 

Count II of his Complaint, Abreu argued that the assessment scheme violated the HOAA, 

which states that “a lot owner shall be liable for all homeowners association assessments 

and charges that come due.”  Md. Code Ann., Real Prop. (“RP”) § 11B-117.  The trial court 

noted that the HOAA “does not apply to any property which is part of a condominium 

regime governed by title 11 of this article.”  RP § 11B-102E.  On appeal, Abreu does not 

challenge the trial court’s interpretation of the applicability of the HOAA, but merely 

restates the claim made in the original complaint.  Because, as we discuss below, the 

HOAA does not apply to a condominium development, we will affirm the sound reasoning 

of the trial court. 

As the trial court aptly noted, the HOAA provides that “this title does not apply to 

any property which is: (1) Part of a condominium regime governed by Title 11 of this 

article; (2) Part of a cooperative housing corporation. . . .”  RP § 11B-102(e).  Section 11B-

101(f) explains that “‘[d]evelopment’ includes property comprising a condominium or 

cooperative housing corporation to the extent that the property is part of a development. 

(3) ‘Development’ does not include a cooperative housing corporation or a condominium.” 

RP § 11B-101(f).  The Maryland Office of the Attorney General has further clarified that:  

The Homeowners Association Act is not meant to apply to 

most condominiums and cooperatives. It only applies to those 

few condominiums and cooperatives in which the owners are 

subject to an obligation to pay fees not only to the 

condominium or cooperative itself but also to a separate 

homeowners association. . . .  

 

* * * 
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Reading §§ 11B-102(e) and 11B-101(f) together, we conclude 

that the Homeowners Association Act applies to a 

condominium or cooperative only if the condominium or 

cooperative, apart from its independent legal status as such, 

also is ‘part of a development.’ 

 

73 Md. Op. Att’y Gen. 215 (1988).   

To determine whether the Association is a condominium association, we must 

determine the nature of the property the Association purports to govern.  Under the 

Maryland Condominium Act, “property becomes a condominium upon the recording of a 

declaration, bylaws, and a condominium plat. The declaration must include the name of 

the condominium; a description of the entire project, the units, and the common elements; 

and the percentage interests in the common elements and votes appurtenant to each unit.” 

Ridgely Condo. Ass’n, Inc. v. Smyrnioudis, 343 Md. 357, 360-61 (1996) (quoting Md. Code 

Ann., Real Prop. (“RP”) § 11-101 §§ 11-102, 11-103(a)) (internal quotation marks 

omitted). 

 It is abundantly clear that the governing documents of the Association created a 

larger condominium cooperative.  The Association’s Declaration provides the following: 

The Declarant has subjected the Property to a master 

condominium regime known as The Colonnade Land 

Condominium (the “Land Condominium”) pursuant to a 

Declaration recorded among the Land Records in Liber 31052, 

folio 238 (the “Land Condominium Declaration”) and 

condominium plat recorded among the Land Records at 

Condominium Plat Nos. 8920-8925 [].   

 

The Declaration goes on to provide the necessary elements required for the formation of a 

condominium under the Maryland Condominium Act, namely a detailed description of the 

buildings, facilities and grounds that constitute the development, as well as the unit owners’ 
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property interests and voting rights (E. 26, 28-29).  We find it clear that the Colonnade is 

a condominium community established under the purview of and in compliance with the 

Maryland Condominium Act.  Therefore, the trial court properly concluded, and we affirm, 

that the Association is a condominium association that is not subject to the HOAA, and 

Abreu’s claims under the HOAA fail. 

IV.   Maryland Condominium Act 

As to Count III of the Complaint in particular, alleging breach of covenant by 

Condo 4 for the delegation of authority to the Association, Abreu argues that the trial court 

erred by failing to consider the applicability of the Maryland Condominium Act to Condo 

4’s delegation of maintenance and control of the common elements to the Association.4  

Under the Maryland Condominium Act, Abreu argues that the delegation by the 

Association to Condo 4 contravened RP §§ 11-104(b)(1), 11-108.1, and 11-109(b).5  For 

                                              

4 While the trial court did not specifically mention the Condominium Act in her 

opinion from the bench, there was substantial discussion regarding its applicability during 

oral arguments.  During Abreu’s oral argument at the motions hearing, the trial judge 

expressed her opinion that the Condominium Act permitted the actions complained of by 

Abreu. 

 
5 In his Reply Brief, Abreu alleges for the first time that the Association and Condo 

4’s adoption of the Access and Maintenance Agreement violated RP § 11-109.2 by placing 

budgeting authority over Condo 4 maintenance in the hands of the Association.  RP                

§ 11-109.2 states: 

 

 (a) The council of unit owners shall cause to be 

prepared and submitted to the unit owners an annual proposed 

budget at least 30 days before its adoption. 
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the reasons that follow, we hold that none of the violations of the Condominium Act 

perceived by Abreu are violations at all.  Rather, the Condominium Act permits all of the 

actions of Condo 4 and the Association now challenged by Abreu.   

Prior to discussing the merits of Abreu’s Condominium Act claims, we first provide 

relevant background on the Condominium Act and condominium regimes in general.  The 

Condominium Act “regulates the formation, management, and termination of 

condominiums in Maryland.”  Jurgensen v. New Phoenix Atl. Condo. Council of Unit 

                                              

 (b) The annual budget shall provide for at least the 

following items: 

. . . 

(3) Maintenance[.] 

 

Abreu seems to interpret RP § 11-109.2 as meaning that Condo 4 cannot allow another 

entity such as the Association to determine maintenance expenses for Condo 4.   

 

Generally, “appellate courts ordinarily do not consider issues that are raised for the 

first time in a party’s reply brief.”  Gazunis v. Foster, 400 Md. 541, 554 (2007).  

“[T]he reply brief must be limited to responding to the points and issues raised in the 

appellee’s brief. . .[and] cannot be used as a tool to inject new arguments.”  Id. at 554 

(internal citations and quotations omitted).  In this instance, Abreu faces two preservation 

issues because the RP § 11-109.2(b) argument was not raised at the trial level, nor in 

Abreu’s opening brief.  Even if we were to consider this argument, RP § 11-109.2(c) 

explicitly states: 

 

(c) The budget shall be adopted at an open meeting of 

the council of unit owners or any other body to which the 

council of unit owners delegates responsibilities for preparing 

and adopting the budget. 

 

(emphasis added).  As RP § 11-109.2(c) expressly permits any other body to prepare and 

adopt a budget, there is no violation of RP § 11-109.2 by Condo 4 or the Association for 

including certain Condo 4 maintenance expenses in the Association’s budget. 

 



 

-24- 

Owners, 380 Md. 106, 115 (2004).  Generally, a condominium is “an estate in real property 

consisting of an undivided interest in common in a portion of a parcel of real property 

together with a separate interest in space in a residential, industrial or commercial building 

on such real property.”  Ridgely Condo. Ass’n, Inc., 343 Md. at 361 (internal citations and 

quotation marks omitted).   

In light of a condominium regime’s common property interests, “a unit owner agrees 

as a condition of his purchase to be bound by rules and regulations promulgated by an 

association of unit owners for the administration and maintenance of the property.” Id.  The 

various interests, authorities, and responsibilities of parties in a condominium regime are 

established in the condominium bylaws.  “The bylaws govern the administration of the 

condominium and must include the form of the condominium administration and its 

powers, meeting procedures, and fee collection procedures.” Id. (citing RP § 11-104(a), 

(b)).  Under the Condominium Act, “[t]he bylaws may also contain any other provision 

regarding the management and operation of the condominium including any restriction on 

or requirement respecting the use and maintenance of the units and the common elements.”  

RP § 11-104(c).   

Abreu’s claims under the Condominium Act fail because all of Condo 4 and the 

Association’s actions are permitted by the Condominium Act.  “In reviewing the validity 

of a rule, a court must determine whether the Board of Directors or Council of Unit Owners 

had the authority to promulgate the rule at issue under the Act, declaration, and bylaws.”  

Ridgely Condo. Ass'n, Inc. v. Smyrnioudis, 343 Md. 357 (1996).  As we explain below, we 

hold that there is no violation of the Condominium Act. 
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To review, Abreu contends that Condo 4’s delegation to the Association of repair 

and maintenance authority over Condo 4 common areas violated RP §§ 11-104(b)(1), 11-

108.1, and 11-109(b).  To each of Abreu’s points, the Condominium Act either expressly 

permits, or does not prohibit the conduct engaged in by Condo 4.  

First, Abreu argues that because the Association’s Board of directors is not directly 

elected by the Council of Unit Owners, their authority runs afoul of RP § 11-104(b)(1).  

We do not agree.  This provision requires that condominium bylaws include “[t]he form of 

administration, . . . and to what extent, the duties of the Council of Unit Owners may be 

delegated to a board of directors, manager, or otherwise, and specifying the powers, manner 

of selection, and removal of them.”  RP § 11-104(b)(1) does not specify a precise manner 

for selection and removal of board members.  As Abreu notes, Condo 4’s Bylaws provide 

for the selection and removal of Condo 4 Board Members, and each condominium’s Board 

of Directors then appoints one member to serve on the Association’s Board of Directors.  

To summarize, an Association Board Member is selected from the elected condominium 

Board, and may be removed if the Council of Unit Owners of that particular condominium 

votes to remove them from the condominium Board.  If removed from the condominium 

Board, the individual is also by default removed from the Association Board.  The trial 

court noted the same:  

[THE COURT]: Well, can’t anybody be removed anyway 

since - - to be on this larger board to have to be a member of 

the condominium - - [C]ondo 4? 
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We agree, the Declaration and Bylaws of both the Association and Condo 4 outline the 

selection and removal methods for Association Board Members in full compliance with 

the Condominium Act.   

Second, Abreu’s arguments under RP § 11-108.1 and 11-190(b) charge Condo 4 

with improper delegation of control of the common elements, which Abreu claims 

rightfully rests with the Council of Unit Owners.  However, RP § 11-108.1 clearly states 

that “[e]xcept to the extent otherwise provided by the declaration or bylaws, . . . the Council 

of Unit Owners is responsible for maintenance, repair, and replacement of the common 

elements.”  (emphasis supplied).  At the motions hearing, the trial court discussed RP            

§ 11-108.1, explaining: 

[THE COURT]: So this, except to the extent otherwise 

provided by the declaration o[r] by-laws, gives the defendants 

a green light. 

 

[APPELLANT]: If you will, your honor, I think that the way 

that section that you just read limits the responsibilities of a 

counsel of unit owners for the repair, replacement and 

maintenance of common elements is key here[.]  

 

[THE COURT]: I don’t think it limits; it expands it. 

 

We agree with the trial court.  In our view, RP § 11-108.1 stands for the proposition 

that a Council of Unit Owner’s responsibility over common areas may be delegated by 

properly enacted bylaw or declaration. 

Additionally, delegation to another entity for the purpose of maintaining common 

areas in good repair coincides with the underlying purposes of the Condominium Act.  The 

Condominium Act was enacted in large part to address serious concerns over unit owners 
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causing “negligent or willful damage to common areas, thus adding to expenses of [the] 

association and resulting in increased condo fees.”  Anderson v. Council of Unit Owners of 

Gables on Tuckerman Condo., 404 Md. 560, 581 (2008) (internal citations omitted).  For 

this reason, the Condominium Act “charged, unless otherwise provided for in the 

declaration [or bylaws], the council of owners with responsibility ‘for maintenance, repair, 

and replacement of the common elements,’ while imposing upon each owner the duties of 

‘maintenance, repair, and replacement of his unit.’”  Anderson, 404 Md. at 581-82 (quoting 

RP § 11-108.1) (emphasis supplied).  Condo 4’s Bylaws provide that the Board of Directors 

has the power, as delegated to them by the Council of Unit Owners, to see to the “operation, 

care, upkeep and maintenance of Common Elements . . . [m]aking repairs, additions, 

replacements and improvements to . . . the Common Elements . . . [, and t]o delegate to the 

[Association] . . . the operation, maintenance and repair of the Common Elements.”  

Clearly, the Condo 4 Bylaws allow the delegation of authority to the Association for the 

maintenance and repair of the common areas, in full compliance with the exception stated 

in RP § 11-108.1.  

Third, Abreu claims that RP § 11-109(b) only contemplates delegation by the unit 

owners to a board, but not delegation by the board to another entity such as the Association.  

Abreu cites to Condo 4 Bylaws § 3.2, which sets forth Condo 4’s authority to delegate to 

the Association “such powers and duties of the Council of Unit Owners as the Board of 

Directors from time to time deems appropriate, including, without limitation, the operation, 

maintenance and repair of the [common areas] and the collection of common charges.”  We 

disagree that Condo 4 Bylaws § 3.2 violates RP § 11-109(b).  We explain. 
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Section 11-109(b) of the Condominium Act provides that “[t]he bylaws may 

authorize or provide for the delegation of any power of the council of unit owners to a 

board of directors, officers, managing agent, or other person for the purpose of carrying 

out the responsibilities of the council of unit owners.” (Emphasis supplied).  In addressing 

Abreu’s allegation of Condo 4’s violation of RP § 11-109(b), the trial court noted that the 

governing documents of Condo 4 specifically allowed the kind of delegation at issue.  We 

agree.  In light of RP § 11-109(b)’s allowance of a broad delegation authority to a variety 

of individuals or entities for the equally broad purpose of carrying out any responsibilities 

of the unit owners, as well as the express authorization of such delegation in the governing 

documents of Condo 4, we find no violation of RP § 11-109(b).   

For these reasons, all of Abreu’s allegations of error under the MCA must fail and 

the judgment of the trial court is affirmed. 

CONCLUSION 

 

We affirm the trial court’s dismissal of Abreu’s complaint. 

 

JUDGMENT OF THE CIRCUIT COURT 

FOR MONTGOMERY COUNTY 

AFFIRMED. COSTS TO BE PAID BY 

APPELLANT. 


