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Appellant, Brandon M. (“Father”), challenges a judgment of the Circuit Court for

Cecil County terminating his parental rights with respect to his son, Brandon W., and

granting guardianship to the Cecil County Department of Social Services (“the Department”). 

Father presents three issues for our review, which we have rephrased as follows:

I. Whether the circuit court impermissibly delegated its

decision-making authority by adopting a proposed order

and opinion that was prepared by counsel for the

Department.

II. Whether the circuit court erred in terminating Father’s

parental rights.

III. Whether the circuit court erred in determining that Father

was not deprived of the effective assistance of counsel.

For the foregoing reasons, we shall affirm the judgment of the Circuit Court for Cecil

County.

FACTS AND PROCEEDINGS

The facts in this case are largely uncontested.   Brandon W. (“Brandon”) was born on1

February 3, 2010 to Ashley W. (“Mother”).  At the time of Brandon’s birth, Father was

incarcerated in Delaware, where he has remained for the entirety of Brandon’s life.  Shortly

after Brandon’s birth, Mother contacted Father’s mother, Stephanie H. (“Grandmother”), and

invited her to visit her grandson.  Grandmother was not “a hundred percent sure” that

Brandon was in fact her grandson, but she visited him and brought Mother some items for

the baby.

 Although Father appealed the circuit court’s judgment only in the termination of1

parental rights case, we include certain relevant details from the CINA case as well.



On September 10, 2010, when Brandon was seven months old, the Department placed

Brandon in shelter care.  Brandon was adjudicated to be a Child In Need of Assistance

(“CINA”) on October 6, 2010.  See Md. Code (2006, 2013 Repl. Vol.), § 3-801 of the Courts

and Judicial Proceedings Article (“CJP”).  The circuit court held periodic permanency review

hearings in the CINA case approximately once every six months.  Brandon has remained in

the same foster home since he first came into the Department’s care, and it is the foster

parents’ intention to adopt Brandon and his younger half-sister, who resides in the same

foster home.2

 On May 6, 2011, Father wrote to the circuit court clerk asking for a genetic test and

stating that once his paternity was established, his family was willing to do “everything

possible to get this child out of [the Department’s] custody.”  Father further requested to be

present via video conference at a July 20, 2011 hearing.  On June 11, 2011, Garland

Sanderson, Esq. entered his appearance for Father in the CINA case.

Following a CINA review hearing on September 21, 2011, the primary permanency

plan was changed from reunification with a natural parent to guardianship/adoption.  The

secondary permanency plan was reunification with the natural parents.  Father was

represented by Mr. Sanderson at the September 21, 2011 hearing, but did not appear in

person nor did he participate via telephone or video conference.  

 Brandon’s half-sister shares the same mother as Brandon.  She is not the child of2

Father.
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On September 26, 2011, because Brandon had been in an out-of-home placement for

fifteen months, the Department filed a petition seeking the termination of both Mother’s and

Father’s parental rights to Brandon.   As Brandon’s putative father, Father was served with3

a copy of the termination of parental rights (“TPR”) petition, as well as a show cause order. 

Father filed a timely notice of objection to the TPR and requested an attorney.   The Office4

of the Public Defender moved to enter the appearance of Garland Sanderson for Father in the

TPR case.  

According to Jennifer Crooks, a representative for the Department, there were

significant difficulties with performing Father’s paternity test.  Ms. Crooks became involved

with Brandon’s case in April 2011 and immediately began “working to get [Father’s]

paternity completed” by sending a referral to the child support enforcement office.  Ms.

Crooks testified that there were “some issues between states” and “Delaware was having a

difficult time accepting the Maryland documentation.”  Ultimately, the Department’s child

support enforcement agency attorney personally visited Father in the Delaware prison in

March 2012 to obtain his DNA sample.

 As required by statute, the Department filed a petition to terminate parental rights3

because Brandon had been in an out-of-home placement for fifteen of the previous

twenty-two months.  See Md. Code (1984, 2012 Repl. Vol.) § 5-525.1(b)(1)(i) of the Family

Law Article (“FL”).

 Mother did not file an objection and therefore was deemed to have consented to the4

termination of her parental rights.  See FL § 5-320(a)(1)(iii).

3



In April 2012, paternity test results confirmed that Father was indeed Brandon’s

biological father.  After Father’s paternity was established, a worker for the Department met

with Father in prison on two occasions.  Weekly visitation with the paternal grandparents

commenced and the TPR proceedings were postponed to allow time for the Department to

investigate Brandon’s paternal relatives as potential placement resources.  An Interstate

Compact on the Placement of Children (“ICPC”) home study was initiated for the

grandparents’ homes.   On May 24, 2012, the paternal grandparents, by counsel, filed a5

motion to intervene and petition for temporary guardianship in the TPR case.  The

Department filed a motion to strike the grandparents’ motion to intervene, which the circuit

court granted on June 27, 2012.  The circuit court’s order provided that “any subsequent

attempt by the paternal grandparents to intervene in this matter be filed in the underlying

CINA case . . . in accordance with [Maryland] Rule 11-122.”

Grandparents’ counsel filed a motion to strike appearance on July 18, 2012, which

was granted by the circuit court on August 7, 2012.  Paternal grandparents at no point filed

a motion to intervene in the CINA case.  Following a September 19, 2012 permanency

hearing in the CINA case,  the circuit court changed Brandon’s permanency plan from a

concurrent plan of adoption and reunification to a sole plan of adoption by a non-relative. 

At that time, the ICPC studies had not been completed.

 The paternal grandmother and grandfather maintained separate residences.  An ICPC5

home study was initiated for both homes, but was only completed for Grandmother’s home.
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The circuit court held a TPR hearing on December 14, 2012.  Father did not appear

in person, by telephone, or by video conference, but was represented by Mr. Sanderson at the

hearing.  At the TPR hearing, the circuit court heard testimony from social worker Ms.

Crooks, Brandon’s foster parent Lisa S., and the paternal grandmother (“Grandmother”).  Ms.

Crooks testified that she had been involved in Brandon’s case since April 2011 and that

Brandon was doing well in his foster care placement, where he had been placed since the age

of six to seven months, along with his younger half-sister.  Ms. Crooks explained that

separation anxiety is sometimes a problem for Brandon. 

Ms. Crooks testified that she worked with the child support enforcement office to

establish Father’s paternity and facilitated visitation with Father’s parents after his paternity

was established.  Grandmother visited with Brandon weekly since May 2012; the paternal

grandfather attended three visits but stopped attending visits after July 2012.  Ms. Crooks

explained the process by which the ICPC was initiated.  She further testified that

Grandmother “has been approved verbally through Delaware” but that she had not yet

“received the official paperwork.”   Ms. Crooks testified that Brandon’s visits with6

Grandmother have gone well.

 The ICPC home study report, which was entered into evidence at the TPR hearing,6

provided that the investigating agency “will not render a recommendation for or against

placement of [Brandon] with [Grandmother] until receipt of Criminal History Clearance and

all required state Registry checks are received by the individual living in the home.  Once this

information is received and reviewed, this agency will send a document regarding the

recommendation.”
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Ms. Crooks visited Father on two occasions while he remained incarcerated in

Delaware.  She explained that the Department did not sign a service agreement with Father

because Father was limited in what services he can receive from the Department due to his

incarceration.  Ms. Crooks testified that Father had “completed all the programs he possibly

can while incarcerated,” including participation in computer literacy classes, education

classes, behavior modification, and drug treatment.  Ms. Crooks testified that Father

“completed everything . . . that the [prison] had to offer, which is anything I could have asked

him to do” if she had entered into a service agreement with Father.

Regarding Father’s release date, Ms. Crooks testified that Father initially told her he

would be released in 2014, but that Father later indicated that his “best-case scenario [for

release was] around the summer of 2013” and “worst-case scenario would be

around . . . [December,] 2013.”  Father did not provide Ms. Crooks any documentation of his

projected release date, nor did Ms. Crooks speak with any prison representative regarding

Father’s release date. On cross-examination by Mr. Sanderson, Ms. Crooks acknowledged

that she was unaware whether the prison allowed children to visit.  Ms. Crooks further

testified that Brandon came into the care of the Department because of neglect by Mother and

that Father has never abused or neglected Brandon.

Foster parent Lisa S. testified that she has cared for Brandon since September 8, 2010

and that Brandon is “very, very bonded with all of us in the family” and that he is an active,

happy child.  She  further testified Brandon is very attached to his pets, including two dogs,
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a cat, and a ferret.  Lisa S. explained that Brandon has not adjusted well to daycare and, as

a result, she was contemplating adjusting her schedule so that Brandon would not have to go

to daycare.  It is Lisa S.’s desire to adopt Brandon, as well as his younger half-sister. 

According to Lisa S., Brandon and his sister are “bonded tremendously together, so we want

to keep them together and adopt both of the siblings.”  Lisa S. testified that Brandon has

brought great joy to the family and that he “is a very happy, healthy boy who thrives on

stability and consistency.”

Lastly, the circuit court heard testimony from Grandmother.  Shortly after Brandon's

birth, Mother contacted Grandmother and invited her to visit her grandson.  Grandmother

was not “a hundred percent sure” that Brandon was in fact her grandson, but she visited with

him and brought Mother some items for the baby.  Grandmother testified that, after Brandon

came into the Department's care, Father wanted her to serve as Brandon's caregiver if he was

indeed the child's father.  Grandmother testified that the Department did not allow her to have

visitation with Brandon until paternity was established.  Grandmother testified that, during

the prior six to seven months, she had driven approximately forty minutes each way for

weekly visitation with Brandon.  Grandmother explained that she lives with her parents in

her parents’ ranch house that has a bedroom available for Brandon.

Grandmother testified that she was willing and able to care for Brandon, and that

Father would be able to speak to Brandon on the telephone if he lived with her.  Grandmother
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testified that she would adopt Brandon “if need be” but that she would rather assist Father

with reuniting with Brandon after his release from prison.  Grandmother explained:  

I would assist my son in helping him get acquainted with his

son, and I would do whatever I could to create - help them to

create a bond with each other, do anything that I could to help

my son get reintroduced to society and become a productive

member as well as a responsible father.  I would do whatever I

could within my power.

Grandmother acknowledged that Father has had trouble with the law from a young age. 

Grandmother testified that Father was sent to the Ferris School for Boys in Delaware at the

age of thirteen and spent a different period of time at an out-of-state facility in Iowa.   7

Grandmother explained that when Father was released from prison, she intended to

have Father live with her and Brandon before Father eventually found independent housing

and employment.  Grandmother testified that she would want to see Father “come home, get

 The ICPC home study report indicates that Grandmother reported that Father was7

first arrested “at the age of 8 or 9 for being on train tracks and being found to have a

concealed weapon (knife) and lied about having it.”  Thereafter, Father went to live with his

biological father.  The report further provides that Father “continued to get into trouble and

was found by Sussex County police at the age of twelve to have a concealed weapon (knife).

[Father] was given a full felony and placed in a juvenile detention center in Delaware.

[Father] apparently escaped from this facility and was sent away to the Clarinda Academy

(residential foster care facility) in Iowa. [Father] attended the Clarinda Academy until he was

fourteen years old.”  After he returned from Clarinda Academy, Father returned to

Grandmother’s custody, but according to the ICPC report, Father “did not do well with this

transition and got caught again with another concealed weapon (knife) and had another

felony charge. [Father] then went to attend the Ferris School for Boys and was in and out of

trouble while attending the Ferris School.”  The ICPC report further provides that Father

returned to live with Grandmother at age nineteen, but “after six months . . . [Father] was

arrested for drug possession” and incarcerated, where he remained at the time of the ICPC

home study and TPR hearing.
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a job . . . make an effort towards his son with interaction and being responsible.” 

Grandmother opined that, although Father had struggled in the past, she believed that Father

was able to care for Brandon because “once [Father] sets his mind to something and

absolutely is determined, he will do it.”  Grandmother acknowledged that she had legal

difficulties in the past.  Grandmother explained that although she previously struggled with

substance abuse, she had been sober for the previous seven years.

The circuit court issued an oral ruling terminating Father’s parental rights.  The circuit

court noted that the paternity test was not concluded until April or May of 2012, but

commented that “[t]he problem that I have is time marches on.  The child is almost three

years of age, and it’s important to get a structured or permanent plan in place for the child.” 

The circuit court observed that Father was incarcerated and that, although Father was “doing

well in jail,” Father had been “in trouble for ten years prior to today’s date of one sort of

another, either in juvenile court or adult court.”  The court noted that there was “uncertainty

as to the day that [Father will] be released” from prison, and that Father’s release could be

between one year and twenty months from the time of the TPR hearing.  The court found that

Father “hasn’t had any contact, he hasn’t had any relationship, probably has never even seen

the child.”

The court found that “[t]he uncertainty makes it very difficult to come forward . . .

with a plan” for Father to care for Brandon after his release.  The circuit court reasoned that

it did not have “any further information about [Father], what skills he has” and noted that
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Grandmother “didn’t even know where he was living before he was incarcerated; she said

down in Maryland, so I don’t know whether that was in Cecil County or some other location,

or what he was doing before he went into jail.”  The circuit court ultimately concluded that

“the contingency and the uncertainty of [Father’s] plan . . . makes it hard for me to refuse to

grant the [TPR].”

The circuit court subsequently issued a written order on December 17, 2012.  The

order provided that the circuit court “has given primary consideration to the safety and health

of [Brandon] in reviewing the evidence presented, and has concluded that termination of

parental rights is warranted for all of the factors as enumerated herein.  The court finds that

exceptional circumstances exist to rebut the presumption that it is in the best interests of the

child to remain in the care and custody of his natural parents[.]” 

Regarding Father’s incarceration, the order provided the following:

The father has been incarcerated for the entire time that

the CINA case has been open.  He has never seen the respondent

minor child.  He is scheduled to be released from prison on

June 14, 2014, which adds over another year before he could

even begin to work towards being in any position to care for the

child.  In reality, it could easily be 2015 before the father could

demonstrate sufficient progress to argue that the child should be

placed with him.  At that time, the child will have been in his

foster home for four (4) years.  The court has reviewed In re

Adoption/Guardianship No. J970013, 128 Md. App. 242, 737

A.2d 604 (1999), which provides a comprehensive discussion of

the impact of incarceration on TPR determinations.  Although

incarceration is not to be deemed a “disability” rendering the

parent incapable of caring for a child, it is clear that the court

must consider the impact of a parent’s incarceration in

determining the best interests of a child.  In this case, the father

10



has been incarcerated for the entire time of the child’s life, and

he contested paternity when he learned that he had been named

as the father.  He thus has had no relationship whatsoever with

the child.

The child, on the other hand, has been in the same pre-

adopt home for over two (2) years (from age 7 months), in

which home the child’s younger sister is also placed, and will

likely be adopted.  This is clearly the only home that the

respondent has ever known.  The practical reality of this

situation can not be ignored.  To hold the child in legal limbo

while awaiting the father’s release from jail would be

completely contradictory to the goal of federal and state law in

this field to obtain permanency for a child in a reasonable

amount of time.  The court finds that the circumstances here are

a critical factor leaning towards termination of the father’s

parental rights.

The court therefore determines, in accordance with In re

Rashawn, 402 Md. 477, 937 A.2d 177 (2007), that exceptional

circumstances continue to exist sufficient to rebut the

presumption favoring the parental relationship, and concludes

that continuation of a parental relationship would be detrimental

to the best interests of the respondent minor child.  In re Ta’niya

C., 417 Md. 90, 8 A.3d 745 (2010).

The court further considered the statutory considerations set forth in § 5-323(d) of the Family

Law Article.  See FL § 5-323(d).  The circuit court considered the services offered before

Brandon’s placement into foster care, as well as the timeliness, nature, and extent of the

services offered by the Department after Brandon’s removal to facilitate reunion.  The circuit

court further considered various social service agreements entered into between the

Department and Brandon’s parents, efforts made by Brandon’s parents, the history of neglect,

and Brandon’s feelings and emotional ties.  
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The circuit court considered Father’s wishes that Grandmother be given custody of

Brandon until his release from prison, but reasoned as follows:

The difficulty with [Father’s] position is twofold.  First,

the instant proceeding is concerned solely with the fitness of the

natural parents.  It is not a custody proceeding.  If it is

determined that the parental rights of the natural parents should

be terminated, then the matter of ultimate custody returns to the

CINA court under the ongoing proceeding for a child in need of

assistance.  It is up to that court to make the final determination

as to who may be awarded permanent custody and guardianship

of the child.  That question is not before this court at this time.

Second, the determination as to whether a relative may be

granted custody of a CINA child, in lieu of the institution of a

TPR case, is also a matter that is to be decided by the CINA

court.  Under Family Law Article, § 5-525(f)(2), relatives are to

be given some priority in deciding on the best permanency plan

for the child.  The relatives do not have an absolute right to

claim this priority, but the court is directed to honor it “to the

extent consistent with the best interests of the child . . .”

In the instant case, the CINA court concluded . . . that

adoption by a non-relative was the appropriate permanency plan

for [Brandon].  At the time, [Father] and his family were still

awaiting paternity testing before making any commitment to

[Brandon]. [Father] submits that the paternity testing was

delayed through no fault of his, and that it was reasonable for

him to need to know that he was, in fact, the father.  Be that as

it may, the grandparents did not seek to participate in the CINA

case (as they could under Rule 11-122) in order to argue against

a permanency plan of adoption by a non-relative.

Once paternity was established, the grandparents hired an

attorney, who attempted to intervene in this TPR proceeding. 

By Order dated July 13, 2012, the court denied such

intervention, and directed the grandparents to seek redress in the

CINA case.  However, the grandparents subsequently made no

attempt to intervene in the CINA case.
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Whatever delay has occurred in connection with the

establishment of paternity here is clearly not the fault of the

respondent minor child.  The CINA statute provides a short time

frame for the court to determine an appropriate permanency plan

for a child.  Anyone who wishes to be heard on this matter must

be diligent in presenting their position to the court.  As indicated

above, although relatives are initially favored, they do not hold

a trump card that can be played at any time in order to stop TPR

proceedings in favor of a change of the permanency plan back

to relative placement.  The court finds that the grandparents here

did not take the necessary steps in a timely manner.  If they had

done so, this case could be in a different posture.  However, due

to the delay, the child has become firmly established in his foster

home, and the court finds that it is not in the child’s best

interests to disrupt this placement at this late date.

The circuit court found that the statutory requirements for termination of parental rights were

satisfied “by clear and convincing evidence” and that “the safety and health of [Brandon]

require[] termination of the parental rights of both the Natural Mother, and Natural Father.” 

The circuit court granted guardianship to the Department with the right to consent to

adoption and/or the right to consent to long term care short of adoption.

Father filed a timely appeal to the termination of his parental rights.  Subsequently,

Father filed a motion to stay the appeal and supplement the record, raising the issue of

ineffective assistance of counsel.  On May 23, 2013, without addressing the merits of

Father’s appeal, we remanded this case to the Circuit Court for Cecil County to conduct “any

proceedings it deems necessary to decide whether the Appellant father was afforded effective

assistance of counsel in light of In re Adoption/Guardianship of Chaden M., 422 Md. 498,
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515 (2011).”  The circuit court held a hearing on August 5, 2013.  At the remand hearing,

Father participated by telephone and was represented by Deborah Ullmann, Esq.

At the remand hearing, Father testified that he has been incarcerated since Brandon’s

birth in February 2010 and did not find out he was Brandon’s father until April 2012.   Father8

testified that, when he learned there was a CINA case involving Brandon, he sent letters to

the clerk of court asking to participate in the proceedings via video conference.  Father also

wrote a letter proposing that Brandon be placed with Grandmother.  Father testified that he

received a letter dated June 21, 2011 from the Office of the Public Defender, which informed

him that his attorney was Garland Sanderson and provided contact information for Mr.

Sanderson.  Father testified that he wrote to Mr. Sanderson three times but never received

any response.  Father further testified that Mr. Sanderson never visited him in prison nor

communicated with him via telephone throughout the CINA and TPR proceedings.  Father

testified that the first opportunity he had to participate in any hearing was the remand

hearing.  Father testified that, after receiving the TPR show cause order, he filed an

objection.  Father explained that although Mr. Sanderson represented him with respect to the

TPR, Mr. Sanderson never contacted him regarding the TPR.  

Regarding the ICPC home study report that was entered into evidence at the TPR

hearing, Father testified that he would have wanted his attorney to “explore the

 Father testified that Mother told him that “either me or someone else” was Brandon’s8

father.
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inconsistencies” in the report “with a witness.”  Father testified that he would have wanted

records of the courses he completed in prison entered into evidence at the TPR hearing but

that he did not know whether the records had been entered into evidence or not.9

Grandmother also testified at the remand hearing, testifying consistently with her

testimony at the TPR hearing.  Grandmother testified that she had “very little” contact with

Mr. Sanderson.  She explained that she attempted to contact Mr. Sanderson on various

occasions but that Mr. Sanderson did not return her call until after she made several attempts. 

Grandmother testified that she eventually spoke with Mr. Sanderson on the telephone for

“[l]ess than ten minutes.”  Grandmother learned of the date of the TPR hearing from Father

and attended the hearing.  Grandmother testified that she spoke to Mr. Sanderson prior to the

hearing for approximately “five or ten minutes.”  Mr. Sanderson did not contact Grandmother

and ask her to attend the TPR hearing.  Grandmother testified that Mr. Sanderson did not

review the ICPC home study report with her and that she had never seen the ICPC home

study report before it was entered into evidence at the TPR hearing.

Grandmother testified that she had been able to present her plan for caring for

Brandon at the TPR hearing.  Grandmother further testified that she wished she had been

involved with the CINA proceeding because “[o]nce it gets to TPR” it is “really late in the

 Specifically, Father testified and provided documentation demonstrating that he9

completed his GED, took college courses, computer literacy classes, a life skills course, a

financial planning course, a victim awareness course, and two alternative to violence

programs.
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game.”  Grandmother explained that she was not aware she could be involved in the CINA

proceeding prior to paternity being established.  Grandmother testified that she cooperated

with the ICPC investigation and that she had received a verbal approval via telephone.  10

Grandmother testified that there was no additional testimony that she wished she had been

able to provide at the TPR hearing. Father did not call Mr. Sanderson as a witness, nor was

Mr. Sanderson present at the remand hearing.

Following the remand hearing, the circuit court issued a memorandum opinion and

order on August 26, 2013.  The circuit court observed that “it is somewhat disturbing that Mr.

Sanderson did not communicate with” Father, but found that “it is abundantly clear from the

record of the TPR hearing that Mr. Sanderson argued the exact position that the Father

espouses.”  The circuit court found that “Mr. Sanderson could not have objected to the

introduction of the [ICPC] home study because the home study supported the Father’s

position requesting placement with [Grandmother].”  Further, the circuit court observed that,

prior to terminating Father’s parental rights, the court had “considered the Father’s request

for relative placement” but that the TPR court had found “that in addition to the passage of

time, the Father’s incarceration and the lack of the child’s contact with him would run

 Father also presented testimony from his sister, Alexis M., who testified that she10

attended the TPR hearing and that Mr. Sanderson had very little contact with Grandmother. 

In lieu of testimony, counsel for Father proffered that Grandmother’s parents would testify

that they were present at the TPR hearing and that Mr. Sanderson had very little

communication with Grandmother.  Counsel further proffered that Grandmother’s parents

participated in the ICPC investigation and that they were willing to have Brandon live in their

home.
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completely contrary to the goal of Federal and State law to obtain permanency for the child

within a reasonable time.”  The TPR court further found “that in reality it could be 2015

before the Father could even begin to work toward being in any position to care for the

child.”  Accordingly, the circuit court concluded that Father was not denied the effective

assistance of counsel because “[t]here is no indication in the court’s opinion that its decision

would have been different if the Father had been present [at the TPR hearing].”

STANDARD OF REVIEW

In child custody and termination of parental rights cases, this court utilizes three

interrelated standards of review.  In re Yve S., 373 Md. 551, 586 (2003).  The Court of

Appeals described the three interrelated standards as follows:

We point out three distinct aspects of review in child custody

disputes. When the appellate court scrutinizes factual findings,

the clearly erroneous standard of [Rule 8-131 (c)] applies.

[Second,] if it appears that the [court] erred as to matters of law,

further proceedings in the trial court will ordinarily be required

unless the error is determined to be harmless. Finally, when the

appellate court views the ultimate conclusion of the [court]

founded upon sound legal principles and based upon factual

findings that are not clearly erroneous, the [court's] decision

should be disturbed only if there has been a clear abuse of

discretion.

Id. at 586.  In our review, we give “due regard . . . to the opportunity of the lower court to

judge the credibility of the witnesses.”  Id. at 584.  We recognize that “it is within the sound

discretion of the [trial court] to award custody according to the exigencies of each case, and

. . . a reviewing court may interfere with such a determination only on a clear showing of
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abuse of that discretion.  Such broad discretion is vested in the [trial court] because only [the

trial judge] sees the witnesses and the parties, hears the testimony, and has the opportunity

to speak with the child; he is in a far better position than is an appellate court, which has only

a cold record before it, to weigh the evidence and determine what disposition will best

promote the welfare of the minor.”  Id. at 585-86.

DISCUSSION

I.

Father first contends that the circuit court impermissibly delegated its decision making

authority by signing and filing an opinion drafted by the Department.  The Department

counters that it is within the discretion of the circuit court to accept and adopt a proposed

order.   This issue is not properly before us because it was not raised before the circuit court. 11

Maryland Rule 8-131(a) provides that an appellate court normally will not decide an issue

“unless it plainly appears by the record to have been raised in or decided by the trial court.” 

Univ. Sys. of Maryland v. Mooney, 407 Md. 390, 400 (2009).  Trial counsel did not raise any

objection to the circuit court’s consideration and adoption of the proposed order at the time

the draft opinion and order were presented by the Department to the circuit court.  Nor did

the substitute counsel appointed for the remand hearing raise the issue within the context of

the ineffective assistance of counsel argument.  Accordingly, the issue is unpreserved.

 Brandon and Mother join in the Department’s position on this and all issues, urging11

us to affirm the circuit court’s termination of Father’s parental rights, as well as to affirm the

circuit court’s order finding Father was not deprived of effective assistance of counsel.
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Furthermore, assuming arguendo the issue were preserved, we are unpersuaded by

Father’s contention.  The cases Father points to in support of his argument that the circuit

court impermissibly delegated its authority involve circumstances readily distinguishable

from this case.  In re Justin D., 357 Md. 431 (1999), involved an order by the circuit court

denying a parent visitation except as determined by the Department of Social Services.  The

Court of Appeals held that the circuit court “may not delegate its responsibility to determine

the minimal level of appropriate contact between the child and his or her parent or other

guardian, and, except to respond to a true and immediate emergency, it may not permit DSS

to curtail, or make more onerous, the visitation allowed in the court order.”  Id. at 449. 

Father also points to In re Mark M., 365 Md. 687 (2001).  In that case, the Court of Appeals

similarly held that the circuit court’s order “constituted an improper delegation of judicial

authority to the child's therapist” to determine when visitation was appropriate.  Id. at 705. 

In both In re Justin D.  and In re Mark M., the error at issue was the delegation of decision

making authority regarding visitation.  

In the instant case, the circuit court made no such delegation.  Rather, the circuit court

received a draft order and opinion and adopted the language in the proposed order by signing

and filing it.  Indeed, the written order was consistent with the circuit court’s statements in

open court.  Although the circuit court noted that it believed “this case is closer, in least in

my mind that in [the attorney for the Department’s] mind,” the circuit court emphasized the

length of time Brandon had been in a foster home placement and the importance of obtaining
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“a structured or permanent plan in place for the child.”  The circuit court described Father’s

lengthy criminal history, the uncertainty of Father’s release date, and Father’s lack of

relationship with Brandon.  The circuit court found that “the contingency and the uncertainty

of [Father’s] plan . . . makes it hard for me to refuse to grant the [TPR].”  Such language is

consistent with the subsequently entered written order.  We see no error in the circuit court’s

adoption of a proposed order submitted by counsel.

II.

The Court of Appeals has explained the process juvenile courts must undertake when

determining whether to grant a petition for termination of parental rights as follows:

First, the court must focus on the continued parental relationship

and require that facts demonstrate an unfitness to have a

continued parental relationship with the child, or exceptional

circumstances that would make a continued parental relationship

detrimental to the best interest of the child.  Second, the State

must show parental unfitness or exceptional circumstances by

clear and convincing evidence.  Third, the trial court must

consider the statutory factors listed in [FL § 5-323] subsection

(d) to determine whether exceptional circumstances warranting

termination of parental rights exist.

In re Adoption of Ta'Niya C., 417 Md. 90, 103-04 (2010) (internal quotations, citations, and

footnotes omitted).  Father contends that the circuit court erred by terminating his parental

rights because the court impermissibly excused reunification services, failed to consider

Brandon’s safety and health, and incorrectly assessed the effect of incarceration on

termination of parental rights.  We are unpersuaded and hold that the circuit court did not err

in finding exceptional circumstances warranting the termination of Father’s parental rights.
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Father asserts that the Department failed to offer timely reunification services,

including a paternity test.  Specifically, Father points to the delay in obtaining a paternity test,

the Department’s failure to enter into a service agreement with Father, and the Department’s

lack of contact with Father.  All parties agree that the delay in obtaining Father’s paternity

test results was unfortunate.  It is unclear, however, precisely what services Father believes

he could have received had his paternity been established earlier.  Social worker Ms. Crooks

testified that Father had “completed all the programs he possibly can while incarcerated” and

that there were no other services she could have offered to him.  Furthermore, once paternity

was established, Ms. Crooks provided for grandparent visitation with Brandon.

The circuit court explicitly considered the timeliness, nature, and extent of the services

offered by the Department after Brandon’s removal, as required by FL § 5-323(d)(1)(ii) and

found that Father was “prevented by his incarceration from engaging in any services.”  The

circuit court also considered the service agreements entered into between the Department and

parents, as required by FL § 5-323(d)(1)(iii), concluding that “any service agreement with

[Father] would have been a futile action, which the Department was not required to take.” 

The circuit court did not err in determining that the entering into service agreements with

Father would be futile, and that Father was prevented by his incarceration from engaging in

additional services.  See In re James G., 178 Md. App. 543, 593 (2008) (“Even if the

department had failed to offer services, where  attempts at reunification would obviously be
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futile, the Department need not go through the motions in offering services doomed to

failure.”) (internal quotation omitted). 

We are further unpersuaded that the circuit court failed to consider Brandon’s safety

and health.  The circuit court’s order indicates that it gave “primary consideration to the

health and safety of [Brandon].”  Although the order did not specifically articulate the ways

in which the court considered Brandon’s health and safety, a judge “is presumed to know the

law, and is presumed to have performed his duties properly . . . [A] trial judge's failure to

state each and every consideration or factor in a particular applicable standard does not,

absent more, constitute an abuse of discretion, so long as the record supports a reasonable

conclusion that appropriate factors were taken into account in the exercise of discretion.”

Payton-Henderson v. Evans, 180 Md. App. 267, 286 (2008) (internal quotation omitted).

Father’s position seems to be that if his paternity had been established earlier, he

would have been able to better advocate his position that Brandon be placed in the care of

Grandmother.  The circuit court emphasized, however, that Father had the opportunity to

present his position regarding Brandon’s care.  Father and his family pursued this position. 

Grandparents, at one point, hired a private attorney who attempted to intervene in the TPR

proceeding.  Their motion to intervene was denied, but they were specifically directed that

any attempt at intervention should be pursued in the CINA case rather than the TPR case.

The grandparents took no further step to file a motion to intervene in the CINA case. 

We agree with the circuit court that the delay in obtaining Father’s paternity results was

22



unfortunate, and indeed may have been delayed through no fault of Father.  The delay,

however, was also not the fault of the minor child -- whose best interests are the primary

focus of the instant TPR.  Moreover, due to Father’s continuing incarceration throughout the

pendency of the CINA and TPR cases, we fail to see what services could have been provided

to Father had his paternity been established earlier.

Father contends that the circuit court erred in its consideration of the effects of

incarceration on a termination of parental rights.  Regarding the effect of incarceration on the

termination of Father’s parental rights, the circuit court found that Father has been

incarcerated for the entirety of Brandon’s life and that he may not be able to care for Brandon

until 2015, at which point Brandon will have been in his foster home for four years.  The

circuit court considered In re Adoption/Guardianship No. J970013, 128 Md. App. 242

(2000), and noted that although incarceration is not a disability rendering a parent per se

incapable of caring for a child, it is a factor considered within the best interests analysis.  The

circuit court concluded that the effects of Father’s incarceration weighed toward termination

of Father’s parental rights because Brandon had remained in the same pre-adopt foster home

since the age of seven months and the pre-adopt home was “the only home that [Brandon]

has ever known.”  The court found that holding Brandon “in legal limbo while awaiting

[Father’s] release from jail would be completely contradictory to the goal of federal and state

law . . . to obtain permanency for a child in a reasonable amount of time.”
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We addressed the effects of incarceration on TPR proceedings in In re

Adoption/Guardianship No. J970013, supra, as well as in In re Adoption/Guardianship Nos.

CAA 92-10852 and 92-10853, 103 Md. App. 1, 20 (1994).  In In re Adoption/Guardianship

No. J970013, supra, we held that although incarceration is not a statutory disability, it may,

depending on the circumstances of the case, “be a critical factor in permitting the termination

of parental rights, because the incarcerated parent cannot provide for the long-term care of

the child.”  128 Md. App. at 252.  We affirmed the termination of a biological father’s

parental rights who was serving a sentence of twenty years to life imprisonment for a

first-degree murder conviction although no reunification services were provided or offered

to the father.  Id. at 254, 257.  We held that father's long-term incarceration was “persistent

and ongoing” and was not “likely to dissipate in the near future.”  Id. at 256.

In contrast, in In re Adoption/Guardianship Nos. CAA92-10852 and CAA92-10853,

we held that the circuit court could not have found by clear and convincing evidence that it

was in the best interests of twin minor children to terminate a father's parental rights when

the biological father had been sentenced to probation for a drug offense and was in jail

awaiting the commencement of a nine-month drug rehabilitation program.  103 Md. App. at

9, 29.  The rehabilitation program was scheduled to begin within “a week or two after trial,”

during which Father would be able to visit his twin children.  Id.  The biological father had

been present at the twins’ birth.  Id. at 7.  We noted that we “f[ou]nd it disturbing that by

December 12, 1991, less than two months after the twins’ birth, [the Department of Social
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Services] had already decided to change the ‘[permanency] plan’ from reunification with [the

biological father] to adoption.”  Id. at 19.  In the instant case, Father’s incarceration is indeed

lengthier and his release date more uncertain than the biological father in In re

Adoption/Guardianship Nos. CAA92-10852 and CAA92-10853, who was scheduled to begin

a drug treatment program within a matter of weeks.  On the other hand, Father’s projected

release date in June of 2014 was approximately eighteen months after the December 2012

TPR trial -- a far shorter and less uncertain period of incarceration than the biological father

in In re Adoption/Guardianship No. J970013, who was serving a sentence of twenty years

to life imprisonment for a murder conviction.  

Viewing the factors overall, we conclude that the circuit court’s factual findings were

not clearly erroneous, nor was the ultimate conclusion of the circuit court in terminating

Father’s parental rights an abuse of discretion.  The circuit court noted that Father had been

incarcerated for the entirety of Brandon’s life, had not initially acknowledged paternity, and

“had no relationship whatsoever with the child.”  The circuit court observed that although

Father was “doing well in jail,” Father had been “in trouble for ten years prior to today’s date

of one sort of another, either in juvenile court or adult court.”  The circuit court further

commented that “the contingency and uncertainty” of Father’s plan “makes it hard for me to

refuse to grant the [TPR].”

Moreover, in addition to Father’s incarceration, the circuit court considered the

relevant statutory factors in concluding that “exceptional circumstances existed sufficient to
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rebut the presumption favoring the parental relationship” and “that continuation of a parental

relationship would be detrimental to the best interests of” Brandon.  The circuit court

considered the services offered before Brandon’s placement into foster care; the timeliness,

nature, and extent of the services offered by the Department after Brandon’s removal to

facilitate reunion; social service agreements entered into between the Department and

Brandon’s parents; efforts made by Brandon’s parents; the history of neglect; Brandon’s

feelings and emotional ties; the length of time that Brandon had resided in the same

pre-adoptive foster home; and that Brandon was “firmly established in his foster home.”  The

circuit court appropriately applied FL § 5-323 in determining that termination of Father’s

parental rights was in Brandon’s best interests.

III.

Last, we address Father’s contention that he was deprived of the effective assistance

of counsel.  “[T]he right to assistance of counsel in a TPR case includes the right to effective

assistance of counsel.”  In re Adoption/Guardianship of Chaden M., 189 Md. App. 411, 431

(2009), aff'd, 422 Md. 498 (2011).  The two-prong standard for effective assistance of

counsel set forth by the United States Supreme Court in Strickland v. Washington, 466 U.S.

668 (1984), applies in the context of evaluating whether a parent was deprived of the
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effective assistance of counsel in a TPR matter.   In re Adoption/Guardianship of Chaden12

M., supra, 189 Md. App. at 433.  The Strickland analysis requires the following:

First, the defendant must show that counsel’s

performance was deficient. This requires showing that counsel

made errors so serious that counsel was not functioning as the

“counsel” guaranteed the defendant by the Sixth Amendment.

Second, the defendant must show that the deficient performance

prejudiced the defense. This requires showing that counsel’s

errors were so serious as to deprive the defendant of a fair trial,

a trial whose result is reliable.

Id. (quoting Strickland, supra, 466 U.S. at 687).

The deficiency prong of the Strickland test is an objective standard and the

defendant -- or, in this case, the parent -- has the burden of demonstrating “that counsel’s

representation fell below an objective standard of reasonableness.” Evans v. State, 396 Md.

256, 274 (2006) (citing Strickland, supra, 466 U.S. at 688).  The deficiency prong “is

satisfied only where, given the facts known at the time, counsel’s choice was so patently

unreasonable that no competent attorney would have made it.”  State v. Borchardt, 396 Md.

586, 623 (2007).  Courts must apply a highly deferential standard “to avoid the post hoc

second-guessing of [counsel’s] decisions simply because they proved unsuccessful. . . .”

Evans, supra, 396 Md. at 274.  To establish the deficiency prong of the Strickland test, Father

bears the burden of: (1) identifying the acts or omissions of counsel that are alleged not to

 The Court of Appeals did not apply the Strickland analysis in its opinion in In re12

Chaden M., supra, because it held that an attorney’s “clear and admitted failure . . . to have

fulfilled a statutory duty” by failing to file an objection to a termination of parental rights

petition was per se ineffective assistance of counsel.  422 Md. 498, 515 n. 14 (2011),
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have been the result of reasonable professional judgment; (2) showing that counsel’s

performance fell below an objective standard of reasonableness; and (3) overcoming the

presumption that, under the circumstances, the challenged action might be considered sound

trial strategy.  Strickland, supra, 466 U.S. at 690.

Satisfying the prejudice prong under Strickland requires more than a simple

demonstration that counsel's errors “had some conceivable effect on the outcome of the

proceeding.”  Evans, 396 Md. at 275.  Rather, Father must establish “that there is a

reasonable probability that, but for counsel’s professional errors, the result of the proceeding

would have been different.”  Strickland, 466 U.S. at 694.  The Supreme Court defined “a

reasonable probability” as “a probability sufficient to undermine confidence in the outcome.” 

Id.  “The prejudicial effect of counsel’s deficient performance need not meet a

preponderance of the evidence standard.”  Bowers v. State, 320 Md. 416, 425 (1990).  Rather,

“the test is whether the trial can be relied on ‘as having produced a just result.’”  Id.  (quoting

Strickland, 466 U.S. at 686).

The circuit court concluded, and we agree, that there was no prejudice to Father from

Mr. Sanderson’s representation of him at the TPR hearing.  As the circuit court observed,

“Mr. Sanderson argued the exact position [at the TPR hearing] that [Father] espouse[d],”

namely that the TPR petition be denied and that Grandmother be granted custody until

Father’s release from incarceration.  Although Father testified that there were certain

inconsistencies in the ICPC home study report and that he would have wanted his attorney
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to explore the inconsistencies “with a witness,” he did not point to any specific

inconsistencies, nor identify how any inconsistencies prejudiced him in any way.  As the

circuit court observed, it would have been unreasonable for Mr. Sanderson to object to the

introduction of the home study report into evidence because it “supported [his] position

requesting placement with [Grandmother].”  Father has failed to demonstrate that “that there

is a reasonable probability that, but for counsel’s professional errors, the result of the

proceeding would have been different.”  Strickland, 466 U.S. at 694.13

 Because we hold Father did not establish prejudice, we need not address the13

deficient performance prong of the Strickland test.  Oken v. State, 343 Md. 256, 284-85

(1996) (“In evaluating [a claim of ineffective assistance of counsel], we need not approach

the inquiry in any particular order, nor are we required in every instance to address both

components of the Strickland test. The Supreme Court commented that [t]he object of an

ineffectiveness claim is not to grade counsel's performance. If it is easier to dispose of an

ineffectiveness claim on the ground of lack of sufficient prejudice, which we expect will

often be so, that course should be followed.”) (internal quotation and citation omitted).  

We note, however, that because Father failed to call Mr. Sanderson as a witness at the

remand hearing, we are left to second-guess Mr. Sanderson’s reasons for acting or failing to

act.  The Court of Appeals has explained:

By having counsel testify and describe his or her reasons for

acting or failing to act in the manner complained of, the post

conviction court is better able to determine intelligently whether

the attorney's actions met the applicable standard of competence.

Where, as here, the record sheds no light on why counsel acted

as he did, direct review by this Court would primarily involve

the perilous process of second-guessing, perhaps resulting in an

unnecessary reversal in a case where sound but unapparent

reasons existed for counsel's actions.

(continued...)
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Father contends that we need not consider whether prejudice occurred because Father

was deprived of due process and counsel was per se ineffective because Father was not

present at various CINA hearings or at the TPR hearing, despite the fact that Father had

written a letter to the court requesting to participate by video conference.  Father further

points out that he was unable to testify by deposition, telephone, or video at the TPR

proceeding, was not provided trial audiotapes or given an opportunity to respond to trial

audiotapes, was not given a full and fair opportunity to present evidence on his behalf, and

was not able to communicate with an attorney to prepare for trial.

A parent incarcerated out of state does not have an absolute right to be present at a

termination of parental rights hearing.  In re Adoption/Guardianship No. 6Z98001, 131 Md.

App. 187, 199 (2000).  Rather, due process requires “that a person be accorded an

‘opportunity to be heard at a meaningful time and in a meaningful manner.’”  Id. (quoting

Mathews v. Eldridge, 424 U.S. 319, 333 (1976)).  “What process is due to a parent in a

termination of parental rights action turns on a balancing of the three factors specified in

Mathews v. Eldridge, 424 U.S. 319 [96 S.Ct. 893, 47 L.Ed.2d 18] (1976), i.e., the private

 (...continued)13

Colvin v. State, 299 Md. 88, 113, 472 A.2d 953, 965 (1984) (internal quotation and citation

omitted).  Furthermore, many of the examples of allegedly deficient performance pointed to

by Father were within the context of the CINA case and not the TPR proceeding.  No appeal,

however, was taken from any of the circuit court’s orders in the CINA case.  Father further

contends that he was deprived of the effective assistance of counsel at a June 19, 2013

guardianship review hearing.  The June 19, 2013 hearing is not relevant to the issue of

whether Father received ineffective assistance of counsel at the December 2012 TPR hearing.
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interests affected by the proceeding, the risk of error created by the State's chosen procedure,

and the countervailing governmental interest supporting the use of the challenged

procedure.” In re Sean M., 430 Md. 695, 710-11 (2013) (internal quotation omitted).

In In re Adoption/Guardianship No. 6Z98001, we held that an incarcerated parent was

not deprived of due process when the trial court denied his motion to participate via speaker

telephone.  Id. at 192-99.  That parent, however, was permitted to testify by deposition and

was provided with audiotapes of the proceedings, to which he was permitted to respond in

writing.  Id. at 199.  We recognize that in the instant case, Father was not permitted to testify

by deposition or review audiotapes of the proceedings prior to the entry of the circuit court’s

order terminating his parental rights.  Father was, however, permitted to participate at a

remand hearing via speaker telephone.  Father testified regarding what he would have liked

his attorney to do at trial and explained what his testimony would have been at trial, had he

been permitted to participate.  

Regarding the Mathews v. Eldridge factors within the context of TPR proceedings,

the Court of Appeals has explained:

The private interest is the parent's fundamental right to raise his

or her children, and there are few, if any, rights more basic than

that one. The governmental interest in securing permanent

homes for children placed into its custody because of an

inability or unwillingness of their parents to care for them

properly is also strong and vital, however. These are vulnerable

and defenseless children, usually at critical stages of their

development and having only the government and its agents to

turn to for physical and emotional sustenance. Once it appears

that reunification with their parents is not possible or in their
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best interest, the government has not only a special interest, but

an urgent duty, to obtain a nurturing and permanent placement

for them, so they do not continue to drift alone and unattached.

In re Adoption/Guardianship No. 93321055/CAD, 344 Md. 458, 491-92 (1997).  The Court

of Appeals further observed that “[w]ith two strong countervailing interests here, the pivotal

issue is the second—the risk of error created by the challenged procedure.”  Id.  In the instant

case, Father’s participation at the remand hearing was sufficient to alleviate any risk of error

caused by the procedure undertaken at trial.  As discussed, supra, we are unconvinced that

there is any reasonable probability that the outcome at trial would have been different had

Father been afforded the opportunity to appear via telephone or video conference.  For these

reasons, we hold that Father was not deprived of due process.

JUDGMENTS OF THE CIRCUIT COURT FOR

CECIL COUNTY AFFIRMED.  APPELLANT TO

PAY COSTS.
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