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Appellant, Edward C. Thomas (“Husband”), appeals the judgment of the Circuit Court

of Montgomery County, issued August 6, 2013, granting an absolute divorce, alimony, and

a monetary award to appellee, Loretta P. Thomas (“Wife”).  Husband filed this timely appeal

of the Judgment of Absolute Divorce. 

On appeal, Husband asks this Court to address the following issues: 

I. Did the circuit court commit reversible error when it granted Wife an

absolute divorce without the testimony of a third party corroborating

witness?

II. Did the circuit court abuse its discretion by awarding Wife indefinite

alimony?

III. Did the circuit court err in granting a monetary award to Wife?

IV. Did the circuit court err in deviating from the Child Support Guidelines

without evidence to rebut the presumption that the guideline amount of

child support was correct? 

FACTS

The parties were married on August 30, 1986.  The couple has two children: Jada

Thomas, born November 21, 1998, age 14 at the time of trial, and Janelle Thomas, born

June 9, 1992, age 21 and emancipated at the time of trial. 

On April 26, 2012, Husband filed a Complaint for Absolute Divorce or in the

Alternative, Limited Divorce, on one-year separation grounds, alleging that the parties

separated on January 1, 2010.  Husband filed an Amended Complaint on July 24, 2012,

which retained the one-year divorce ground and added the ground of desertion.  Wife filed

an Answer to Husband’s Amended Complaint on September 24, 2012, contesting Husband’s

grounds for divorce, alleging, among other things, that the parties did not separate until



July 15, 2012.  Wife filed a Counter-Complaint for Absolute Divorce, or Alternatively,

Limited Divorce, Immediate Custody, Child Support, Alimony, and Other Relief on

August 3, 2012, requesting, among other things, an absolute divorce on the grounds of

adultery; alimony; a division of marital property/monetary award; and contribution of legal

fees.  Husband filed an Answer to Wife’s Counter-Complaint on December 11, 2012. 

Neither party amended their complaints prior to trial.   An Order was entered on

December 18, 2012, awarding primary physical custody of Jada to Husband and granting

Wife a schedule of access to the child. 

Husband and Wife lived with their daughters at 1408 Pillock Place in Silver Spring. 

Husband moved into a separate bedroom in late 2009, sometime before January 1, 2010.  

Both parties agree that, at the latest, marital relations ended when Husband moved from the

marital bedroom and did not resume. 

Husband presented testimony to support his 12-month separation grounds and his

mother, Sandra Thomas Anderson, corroborated that the marriage took place on August 30,

1986; that the parties separated; that Husband had moved from the marital home; that they

had remained separate and apart; and that there was no hope for reconciliation. 

Wife testified that Husband’s focus was not on the marriage and the family, “. . . it

was outside the house with someone else.”  She based her suspicions that Husband was

“romantically involved” with another woman, namely Tnai J. Cutting (“Paramour”), upon

her discovery of cards, e-mails, and texts to Husband from Paramour.  Wife further testified
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that her discovery of this correspondence coincided with Husband’s moving out of the

bedroom.  Wife also found pills and supplements associated with sexual performance to

support her suspicions that he was engaged in an extra-martial affair.  Wife testified that she

suspected her Husband of being unfaithful in 2009, and that she and Husband did not

reconcile after they separated, nor did they resume sexual relations. 

On cross-examination, Husband asserted his Fifth Amendment right against self-

incrimination and declined to testify about any extra-marital relations after July 24, 2012. 

He admitted that he had an affair before January 1, 2010, but that the parties had continued

to reside in the same home until September 15, 2012.  The trial court granted a divorce to

Wife on the grounds of adultery, stating: 

The [c]ourt is going to grant the divorce to Ms. Thomas on the basis of

adultery.  There’s - - it’s conceded by Mr. Thomas that he engaged in adultery

in the facts of the case.  Certainly, the evidence warrants it and the reality on

the ground warrants it that the testimony as the court deems it to be accurate,

reflects that that’s really the reason the parties are getting divorced . . . .

Both Husband and Wife testified that Wife has medical issues.  Wife presented

evidence that she has a form of arthritis called hepatitis B, a hiatal hernia, LGL Leukemia,

kidney stones, and a tumor on her left kidney, among other ailments.  With respect to

alimony, the court ruled: 

The [c]ourt under Family Law 11-106 must consider the ability of the parties

to –  well, the ability of the party seeking alimony, in this case of course Ms.

Thomas to be wholly or partly self supporting . . .  I will be making a finding

that Ms. Thomas is partly self supporting.  The [c]ourt needs to consider also

the time necessary for the person seeking alimony to gain sufficient education

or training to enable that party to find suitable employment . . .  Ms. Thomas
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is employed . . . although there’s no evidence in the record that additional

education or training would enhance her employment opportunities and

income producing opportunities.  She’s been in the same job for many years

without a promotion and it’s not likely that additional education and training

at her age is likely to improve her employment status, let alone the medical

issues she’s been dealing with . . 

. .

The trial court went through all of the alimony factors and, based on the factors,

awarded $1,200.00 a month in indefinite alimony.  The trial court noted that while Wife’s

illness did not prevent her from working, it did limit her work, and limit her ability to close

the disparity in living each party would experience without alimony. 

In the parties’ Joint Property Statement (“Statement”), they agreed to the value of

three of the nine items of marital property that were listed on the Statement: a SECU

checking and savings account, each titled to Husband, and each having a value of $0; and a

2002 Dodge Caravan, titled to Husband, and valued at $2,500.00 dollars.  The parties also

agreed that Wife’s Suntrust account was non-marital as it was acquired prior to the marriage,

but no value was attributed to the account.  They agreed that the marital home had been

foreclosed upon but disputed the value of the home.  Values were also disputed for a 2008

Chrysler Aspen SUV, titled to Wife, which had been repossessed; a 1997 Toyota Camry,

titled to Husband, but purchased for the parties’ eldest daughter; Husband’s 401(k) plan,

which the parties agreed had been cashed-in; household goods and furnishings that were left

in the marital home at the time of foreclosure; and Husband’s Capital One account, which

Wife valued at $10,000.00 dollars and Husband valued at $5,000.00.  Wife testified that she
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had two retirement funds, with a combined value of $48,000.00; a TIAA-CREF retirement

account, with a value of $24,000.00 dollars (less a loan balance of $2,867.19), and her State

retirement worth $24,000.00, but that these accounts were not included on the Statement. 

Also omitted from the Statement was a recently purchased pre-owned 2007 Cadillac CTS

that was in the Husband’s name.  The court ruled: 

So the monetary award under consideration the financial things that I’ve just

talked about is $9,000.  And I’m taking into consideration the Family Law 11-

106 factors - - I’m sorry, Family Law [8-205(b)] factors, many of which

overlap, but I’ve already said on alimony, but a lot to do with the financial

condition of the parties, a lot of those are factors articulated in one way or

another under the statute and how the property was obtained and the parties

contribution to obtaining of the property.  I’m certainly considering the

alimony award that’s made. 

The trial court took notice of the Order awarding Husband primary physical custody

of Jada and agreed to calculate the guideline amount of support based upon the evidence

presented.  The trial court’s Child Support Guidelines indicated that Wife was due $528.00

dollars a month in child support from Husband, however, the court awarded $328.00 dollars

a month in support, explaining: 

The [c]ourt finds that neither of the foregoing Sasi-Calc[ ] outcomes is just or1

appropriate in this case.  The “shared custody” analysis would require the

father to pay child support despite the fact that Jada resides with him about

seventy-two percent of the time, and it would short-change Jada significantly. 

The “sole custody” analysis would require the mother to pay too much in child

support considering that Jada spends overnights with her about twenty-eight

 Sasi “Professional” is a Child Support Guidelines calculation program used to1

determine child support in a legal proceeding.  Maryland Courts and Maryland Officers of

Child Support use Sasi-Calc’s computer recommended child support.
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percent of the time and spends two evenings per week with her.  Considering

the mother’s income, even with an alimony award, it would be difficult for her

to be able to spend money on Jada when they are together (such as dining out)

and to buy clothing and such for her if she were paying $528 in monthly child

support.  It would be in Jada’s best interests for her mother to have the ability

to spend money for her directly and for Jada, as a teenager, to benefit from

such activity, such as shopping together and doing mother-daughter activities. 

In order to make that more possible, the court will adjust the mother’s

applicable Guidelines support of $528 per month to $328, subject to the

defendant’s satisfaction in full of his child support arrearage.  

On August 6, 2013, the trial court issued its order granting absolute divorce, alimony, and

monetary award to Wife.  A prior order resolved the issue of custody of the parties’ minor

child.  Husband then noted this timely appeal. 

Additional facts will be included as they become relevant to our discussion.

DISCUSSION

I. CORROBORATING WITNESS 

Husband contends that the trial court erred when it awarded Wife an absolute divorce

on adultery grounds.  Husband avers that Wife’s testimony was legally insufficient to

establish adultery and Husband’s admission, alone, did not provide sufficient corroboration

of the grounds.  Husband also contends that the case presents a high likelihood of collusion. 

Wife responds that the trial court did not err and that, based on the testimonial and

documentary evidence, Wife was entitled to absolute divorce on the grounds of adultery. 

Wife contends that Husband’s admission of the affair, along with the evidence with respect

to opportunity and disposition of the Husband and correspondence from his Paramour, was

sufficient to establish adultery.
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Because the trial below was a non-jury trial, our standard of review is governed by

Maryland Rule 8-131.  L.W. Wolfe Enters., Inc. v. Maryland Nat’l Golf, L.P., 165 Md. App.

339, 343 (2005) (citing Boyd v. State, 22 Md. App. 539 (1974)).  That rule provides that this

Court “will not set aside the judgment of the trial court on the evidence unless clearly

erroneous, and will give due regard to the opportunity of the trial court to judge the

credibility of the witnesses.”  Md. Rule 8-131(c).  “If there is any competent and material

evidence to support the factual findings of the trial court, those findings cannot be held to be

clearly erroneous.”  Yivo Inst. For Jewish Research v. Zaleski, 386 Md. 654, 663 (2005)

(citation omitted).  Moreover, “[u]nder the clearly erroneous standard, this Court does not

sit as a second trial court, reviewing all the facts to determine whether an appellant has

proven his case.”  Lemley v. Lemley, 109 Md. App. 620, 628 (1996).  Our task is limited to

deciding whether the circuit court’s factual findings were supported by substantial evidence

in the record: “The appellate court must consider evidence produced at the trial in a light

most favorable to the prevailing party and if substantial evidence was presented to support

the trial court’s determination, it is not clearly erroneous and cannot be disturbed.”  GMC v.

Schmitz, 362 Md. 229, 233-34 (2001) (quoting Ryan v. Thurston, 276 Md. 390, 392 (1975)).

Adultery may be shown by circumstantial evidence that clearly establishes (1) a

disposition on the part of the spouse and the paramour to commit adultery, and (2) an

opportunity to commit the offense.  Doughtery v. Dougherty, 187 Md. 21, 27-28 (1946).  The

proof must be clear, satisfactory, and convincing.  Id. at 28.  The quantity of evidence must
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be high, and its quantum sufficient.  Steinla v. Steinla, 178 Md. 367, 373 (1940). The

evidence presented must be such as to exclude any reasonable possibility of innocence and

go beyond the proof of facts merely justifying suspicions.  Id.  The inference of adultery must

be the only natural and logical deduction that can be drawn from the circumstances. 

Dougherty, 187 Md. at 27. 

Husband contends that Wife’s testimony did not meet the evidentiary standards to

determine that there was adultery.  Wife’s testimony included her suspicions that Husband

was involved with another woman based on “discovery of cards, e-mails and texts” that

Husband received from a co-worker that were of a “flirting” nature.  Wife also provided

documentary evidence of: a paid flight itinerary listing Paramour and Husband as passengers;

confirmation of Husband and Paramour for a Pennsylvania spa resort where one room with

a king-sized bed was reserved for both parties; cards of a romantic nature from the Paramour

to Husband; receipts evidencing the purchase of male sexual enhancement products paid for

by Husband, including “Horny Goat Weed,” that Husband contended were “supplements”

not associated with sexual performance.  Wife also testified that the discovery of Husband’s

relationship with Paramour coincided with Husband’s moving out of the bedroom in 2009. 

Husband contends that all of this is mere speculation, and the record is “devoid of any

evidence that Husband was observed engaging in suspect behaviors with a woman, not his

wife.”  He further avers that there was no evidence presented that anyone had ever seen

Husband with another woman or seen them engage in public displays of affection.   When
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asked about whether he had an affair, Husband initially asserted his Fifth Amendment right

not to testify about an ongoing affair.  However, as there is a one year statute of limitations

on adultery in Maryland, counsel for Wife asked Husband, “[s]o, you agree that as of July

of 2012 . . . you agree that you’ve engaged . . . in an extramarital affair, correct?”  Husband

confirmed that he did.  While he denied that he had ever taken a trip with Paramour, Husband

was then confronted with several of the above listed documents discussing travel and

confirmation of travel arrangements with Paramour during the marriage. 

Husband continued to testify and clarified that the affair took place prior to January 1,

2010, but that the parties had continued to reside together until September 15, 2012.  Wife

testified that she suspected an affair in 2009 and tried to reconcile with Husband to work on

the marriage, then she explained: 

[WIFE’S COUNSEL]: Okay.  Now, once you confronted Mr. Thomas

about [Paramour], did he ever admit to you that he

was, in fact, having a sexual affair with

[Paramour]?

[WIFE]: He did admit that he was in a relationship with

her. 

 * *  * 

[WIFE’S COUNSEL]: Now, in 2009, you said he moved out of the

bedroom?

[WIFE]: Yes. 

[WIFE’S COUNSEL]: Okay.  2010, you heard Mr. Thomas testify that

you all had separated as of January 1, 2010,
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although under the same roof.  Do you recall that

testimony?

[WIFE]:  Yes. 

[WIFE’S COUNSEL]: In 2010, was it your understanding that Mr.

Thomas continued his affair with [Paramour]? 

[WIFE]: Yes. 

[WIFE’S COUNSEL]: Was it your understanding that in 2011, Mr.

Thomas, 2012 continued his affair with

[Paramour]?

[WIFE]:  Yes. 

[WIFE’S COUNSEL]: At any pont in time after the date that Mr. Thomas

says you separated during 2010, did you and Mr.

Thomas reconcile?

[WIFE]: No. 

[WIFE’S COUNSEL]: Did Mr. Thomas move back into the marital

bedroom?

[WIFE]: No. 

[WIFE’S COUNSEL]: Did you and Mr. Thomas resume any type of

intimate or sexual relations in 2010?

[WIFE]: No. 

 *  * * 

THE COURT: Did you start living separate and apart because of

the affair or did that just come up during a time

when you were living separate and apart?

[WIFE]:  I believe it was because of the affair. 
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Husband avers that even if the trial court believed that Wife proved adultery grounds,

it is not enough to have the uncorroborated testimony of the party who is seeking the divorce.

 See Md. Code (1984, 2012 Repl. Vol.), Family Law Article (“FL”) § 7-101 (b)(1) (stating

that a court “may not enter a decree of divorce on the uncorroborated testimony of the party

who is seeking the divorce”) (emphasis added).  While Husband asserted his Fifth

Amendment rights regarding his alleged adultery, the trial court was permitted to draw a

negative inference from his testimony.   See Long v. Long, 141 Md. App. 341, 348 (2001),

(citing Robinson v. Robinson, 328 Md. 507 (1992)).  In Robinson, the Court of Appeals

permitted an adverse inference to be drawn from Ms. Robinson’s invocation of her Fifth

Amendment rights regarding her allegedly adulterous behavior.  328 Md. at 516.  Mr.

Robinson claimed that the negative inference, which could be drawn from Ms. Robinson’s

refusal to answer questions regarding her adultery, established not only her commission of

adultery but also her unfitness as a parent.  Id.  The Court of Appeals held that the proper

inference produced by Ms. Robinson’s silence was that Ms. Robinson had committed

adultery.  Id.  Here, too, the Husband initially asserted his Fifth Amendment right not to

testify about adultery for the previous year but on cross-examination, he admitted that he had

engaged in adulterous behavior prior to a year before the trial date.  The negative inference

that can be drawn from Husband’s invocation of his Fifth Amendment rights, his late

admission of an adulterous affair, and documentary evidence admitted in support of the trial

court’s conclusion that Wife was entitled to absolute divorce on the grounds of adultery.
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 In order to undermine the trial court’s findings, Husband contends that the totality of

the circumstances requires the court to scrutinize Husband’s admission for evidence of

collusion.  Husband asserts that while the court may have properly inferred that Husband had

committed adultery based on his assertion of his Fifth Amendment privilege, the court was

not permitted to make a finding of adultery based solely upon the inference without

supporting evidence.  See Long, 141 Md. App. at 349.  Admissions by the other spouse,

unsupported by other corroborative proof, should be received with the utmost circumspection

and caution.  Schriver v. Schriver, 185 Md. 227, 241 (1945); see also Zulauf v. Zulauf, 218

Md. 99, 107 (1958).  However, as explained above, the trial court did not base its decision

on the uncorroborated testimony of the spouses, but on documentary evidence, that indicated

that an affair took place between Husband and Paramour, and that the affair was the reason

the marriage dissolved.  Thus, the trial court was not required to scrutinize Husband’s

admission for collusion and relied on ample evidence in the record to support granting Wife

a divorce based on Husband’s adultery. 

II. Alimony

Husband contends that the trial court erred in granting Wife alimony.  Husband also

contends that the trial court abused its discretion in the amount and duration of the alimony. 

Specifically, Husband argues that Wife could become self-supporting and thus, indefinite

alimony was improper.  Husband also avers that the court abused its discretion in the amount

of alimony, both in reducing what Husband reported were his living expenses and by
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“imposing on Husband the court’s own belief as to what a reasonable religious contribution

is.”

As we have discussed, the trial court properly granted Wife a divorce on the grounds

of adultery.  As to alimony, Wife responds that the court properly relied on evidence

presented by Wife about her medical condition and her limited career prospects in awarding

her indefinite alimony. 

The trial court is authorized to award alimony on a complaint for alimony or as part

of a decree granting an annulment, limited divorce, or absolute divorce.  FL § 11-106.  The

statute also sets forth the parameters for awarding indefinite alimony, stating that a party may

receive indefinite alimony, if the court finds:

(1) due to age, illness, infirmity, or disability, the party seeking alimony cannot

reasonably be expected to make substantial progress toward becoming self-

supporting; or

(2) even after the party seeking alimony will have made as much progress

toward becoming self-supporting as can reasonably be expected, the respective

standards of living of the parties will be unconscionably disparate.

FL§ 11-106(c) (emphasis added).   A trial court’s finding of unconscionable disparity under

subsection (c) is a question of fact, and we review it under the clearly erroneous standard

contained in Maryland Rule 8-131(c).  “Additionally, a trial court has broad discretion in

making an award of alimony, and a decision whether to award it will not be disturbed unless

the court abused its discretion.”  Roginsky v. Blake-Roginsky, 129 Md. App. 132, 143 (1999).
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Husband contends that the trial court did not make the necessary finding of fact to

establish the requirements in subsection (c)(1) of the statute that because of her age or health,

Wife cannot reasonably be expected to make substantial progress toward becoming self-

supporting.  Husband avers that because the court conceded that Wife can work despite her

health limitations, the trial court’s alimony determination was improper. 

The statute explicitly states that the trial court can award indefinite alimony under

(c)(1) or (c)(2).  The trial court clearly explained that Wife’s illness limits her ability to

develop professionally and that maintaining the current discrepancy now existing would be

unconscionably disparate: 

So, bottom line, with respect the alimony, the [c]ourt’s going to award alimony

of taking into consideration those gaps of Mr. Thomas having more money

than expenses and Ms. Thomas less, award of alimony of $1,200 a month.  The

[c]ourt is going to award that as indefinite alimony on the basis that both of the

following bases.  One is that given the duration of the marriage, the age of the

parties, their cost of – their standard of living during the marriage that it would

be unconscionably disparate, with respect to the standard of living that the

parties would have going forward if the [c]ourt did not award indefinite

alimony as opposed to a time- certain alimony, which is more favored by the

law, but indefinite alimony is allowed under the statute where there would be

an unconscionably disparate gap in the standards of living between the parties

going forward. 

Both parties submitted financial information to the court.  The information revealed

that Husband’s gross income was $9,400.00 per month, while Wife’s financial statement

indicates that her gross income was only $3,774.00 per month.  Moreover, Wife’s illnesses

prevented her from obtaining educational opportunities to produce additional income based

on substantial evidence in the record regarding Wife’s multiple health problems.  The trial
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court did not err in finding that the parties would have an unconscionable disparity without

alimony and in awarding indefinite alimony. 

Next, Husband contends that the trial court abused its discretion regarding the amount

of alimony awarded.  Husband avers that “[t]he court reviewed Husband’s financial

statement” and made changes “without evidentiary support.”  Rather, the accuracy of

Husband’s financial statements was called into serious question on his cross examination: 

[WIFE’S COUNSEL]: Now sir, when you filed this on March 8, 2013 and you

included $1,900 per month in the mortgage for Pillock Place you knew you

weren’t paying the mortgage at the time, correct?

[HUSBAND]: As of March, correct.

[WIFE’S COUNSEL]: And you actually hadn’t paid the mortgage in February

the month before 2013, correct?

[HUSBAND]: Correct: 

* * *

[WIFE’S COUNSEL]: Okay.  And sir, when you list here that you’re paying

$400 a month for homeowner’s insurance, under penalty of perjury to the

court, you weren’t paying that either were you in March 2013?

[HUSBAND]: When the mortgage was paid the homeowner’s insurance was

paid. 

[WIFE’S COUNSEL]: And you haven’t paid the mortgage at least since

November of 2012, correct?

[HUSBAND]: Correct. 

[WIFE’S COUNSEL]: And sir, you also indicate here you’re paying taxes.  Is

that real properly taxes of $150 per month?
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[HUSBAND]: That pertained to some overall taxes, yes. 

* * *

[WIFE’S COUNSEL]: Okay.  And so you actually hadn’t been paying the

$150 per month for property taxes either, but you filed your [financial

statement to the court] under oath?

[HUSBAND]: Correct. 

Husband further admitted that he did not pay the $420.00 in lawn care on his financial

statement, that the $630.00 he indicated was for food each month was “not really a monthly

expense,” and that car insurance, social expenses, and many other expenses were inflated on

his financial statement.  

The trial court, after hearing Husband’s responses and explanations regarding the

inaccuracies in his financial statement, concluded: 

The nature – the amount of the financial obligations of each party is to be

considered in the right of each party to receive retirement benefits.  So, with

those factors in mind and the impact they have, as I stated in this case, I’m

going to look at first of all, Mr. Thomas’ financial statement.  There are three

legitimate claims for expenses on the first page . . .  Going through the

financial statement, the court finds a lot of the numbers to be higher than what

is reasonable. 

The trial court then explained certain reductions, based on the testimony: 

. . . $500 a month for food appears to be high.  The [c]ourt’s looking at that

more as in the neighborhood of $400.  Clothing items for Jada at $200 a month

would seem more appropriately at $100.  Dining out would seem to be a little

bit high at $130; the [c]ourt will look at that as being about $100. Auto repairs

and maintenance are claimed at $400 a month that seems very high, especially

with a relatively nice car that’s not too old; so, the [c]ourt’s going to look at

that as more like about $100 a month . . . The banking expense at $60 seems

odd and is unexplained so the [c]ourt looks at that with little credibility. 
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The trial court based its decision of how much alimony to award on evidence in the record. 

Given Husband’s concessions as to accuracy on cross-examination, the court did not abuse

its discretion in the amount of the award. 

Husband also avers that “[t]he court’s reduction of Husband’s religious contributions

expense violates the U.S. Constitution.”   The trial court, in its ruling, explained how2

Husband’s expenses were inflated, and added, “[t]he religious contributions, with all due

respect, appear to be high at $3,600 a year.  I’d say that is about threefold what it should be.” 

This statement was made in the context of reviewing and reducing Husband’s true expenses

based on his testimony as discussed above.  In contrast, the trial court noted that “[f]or the

most part, [Ms. Thomas’s] numbers are pretty darn reasonable,” and the court made no

adjustments to her charitable contributions to her church.  In context of the alimony award,

the court was not imposing its own belief system as argued by Husband in altering Husband’s

contributions, but rather it was reflecting Husband’s true expenditures rather than from fancy

or fabrication.  Thus, we find no constitutional violation with regard to the trial judge’s

actions. 

 The First Amendment to the U.S. Constitution states that “Congress shall make no2

law rejecting an establishment of religion, or prohibiting the free exercise thereof; or

abridging the freedom of speech, or of the press; or the right of the people peaceably to

assemble, and to petition the Government for a redress of grievances.”  U. S. Const. Amend

1.  “The First Amendment of the U.S. Constitution applies to state and local governments

through the Fourteenth Amendment.”  Polk v. State, 378 Md. 1,8 (2003) (citations omitted).
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III. MONETARY AWARD

Husband contends that the trial court erred by “not determining the value of marital

property.”  Husband also avers that the court erred by failing to apply all of the factors in FL

§ 8-205(b).  Husband further contends that the trial court erred in not explaining its decision.

“Ordinarily, it is a question of fact as to whether all or a portion of an asset is marital

or non-marital property.”  Innerbichler v. Innerbichler, 132 Md. App. 207, 229 (2000). 

Findings of this type are subject to review under the clearly erroneous standard embodied by

Maryland Rule 8–131(c); we will not disturb a factual finding unless it is clearly erroneous. 

Id. 

When the trial court’s findings are supported by substantial evidence, the findings are

not clearly erroneous. Ryan v. Thurston, 276 Md. 390, 392 (1975).  With respect to the

ultimate decision regarding whether to grant a monetary award and the amount of such an

award, a discretionary standard of review applies.  Alston v. Alston, 331 Md. 496, 504 (1993);

Gallagher v. Gallagher, 118 Md. App. 567, 576 (1997).  “This means that we may not

substitute our judgment for that of the fact finder, even if we might have reached a different

result.”  Innerbichler, 132 Md. App. at 230. 

FL § 8-205 authorizes the trial court to grant a monetary award after it first determines

which property is marital and the value of the property and considering each of the factors

in subsection (b): 

(b) The court shall determine the amount and the method of payment of a

monetary award, or the terms of the transfer of the interest in property
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described in subsection (a)(2) of this section, or both, after considering each

of the following factors:

(1) the contributions, monetary and nonmonetary, of each party to the well-

being of the family;

(2) the value of all property interests of each party;

(3) the economic circumstances of each party at the time the award is to be

made;

(4) the circumstances that contributed to the estrangement of the parties;

(5) the duration of the marriage;

(6) the age of each party;

(7) the physical and mental condition of each party;

(8) how and when specific marital property or interest in property

described in subsection (a)(2) of this section, was acquired, including

the effort expended by each party in accumulating the marital property

or the interest in property described in subsection (a)(2) of this section,

or both;

(9) the contribution by either party of property described in § 8-201(e)(3)

of this subtitle to the acquisition of real property held by the parties as

tenants by the entirety;

(10) any award of alimony and any award or other provision that the court

has made with respect to family use personal property or the family

home; and

(11) any other factor that the court considers necessary or appropriate to

consider in order to arrive at a fair and equitable monetary award or

transfer of an interest in property described in subsection (a)(2) of this

section, or both.

FL § 8-205(b).
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Husband contends that the trial court did not determine the value of marital property. 

However, the record reveals that the trial court went through a thorough analysis to determine

the value of the marital property, including each valued account or item that was raised on

the record: 

On the other financial issues, the [c]ourt is going to consider the following in

making a monetary award to Ms. Thomas payable by Mr. Thomas.  The

[c]ourt’s going to consider that there was –  Ms. Thomas incurred legally some

$5,000 liability on the repo[session] of the Chrysler.  The [c]ourt’s going to

consider that Mr. Thomas spent marital money toward the Cadillac; that

there’s a Capital One Account of about $5,000.  In making a monetary award,

the [c]ourt is not going to take into consideration the retirement fund

dissipation– sorry.  There’s some concern that there’s a discrepancy in the

evidence as to whether it was dissipated . . . .

So, the monetary award under consider [sic] the financial things that

I’ve just talked about is $9,000.  And I’m taking into consideration the Family

Law 11-106 factors –  I’m sorry, Family Law 805B factors, many of which

overlap, but I’ve already said on alimony, but a lot to do with the financial

condition of the parties, a lot of those are the factors articulated in one way or

another under the statute and how the property was obtained and the parties

contribution to the obtaining of the property.  I’m certainly considering the

alimony award that’s been made.  So, that’s the monetary award, it’s a lump

sum. 

The [c]ourt will order that the Caravan be transferred to Ms. Thomas

. . . .  The [c]ourt is not going to order anything with respect to [the personal

property in the home].  The testimony is that it was $10,000 to $15,000 worth

of property according to Ms. Thomas, but she did leave the home with what

she needed and took bedroom furniture, table, chairs and other items to furnish

her apartment, took what she wanted, what she needed, and it’s unclear what

happened to the property after that . . . .

The parties agreed as to the items of marital property, and the trial court weighed the

evidence and divided the property.  The court explained its decision, as set out above. 
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Husband contends that the trial judge failed to explain every factor of FL § 8-205(b),

however, this Court has made clear that “while consideration of the factors is mandatory, the

trial court need not go through a detailed check list of the statutory factors, specifically

referring to each, however beneficial such a procedure might be for purposes of appellate

review.”  Brewer v. Brewer, 156 Md. App. 77, 107 (2004) (quoting Doser v. Doser, 106 Md.

App. 329, 351 (1995) (citations omitted)).   Equity only “requires that reasonable efforts be

made to ensure that valuations of marital property approximate the date of judgment of

divorce . . . .”  Fox v. Fox, 85 Md. App. 448, 460 (1991) (citation omitted); see also Doser,

106 Md. App. at 348; Rosenberg v. Rosenberg, 64 Md. App. 487, 507 (1985).  The trial court

did not abuse its discretion in granting a monetary award or in the manner that it explained

the award.

IV. CHILD SUPPORT GUIDELINES

Husband contends that the trial court “sua sponte, deviated downward from the

Maryland Child Support Guidelines” with “no evidence presented to rebut the presumption

that the Guideline amount is correct.” 

As originally adopted in 1989, the Maryland Child Support Guidelines were merely

advisory.  Gladis v. Gladisova, 382 Md. 654, 663 (2004) (citing 1989 Md. Laws ch. 2).  In

1990, however, the General Assembly amended the Guidelines making them mandatory.  Id. 

“The Guidelines apply unless the parents’ monthly combined adjusted income exceeds

$10,000.00, in which case the court may use its discretion in setting the amount of child
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support.”  Id. (citation omitted).  The Court of Appeals has stated that “trial court[s] must

adhere to the Legislature’s plan for calculating the amount and character of a child support

award.”  See Goldberg v. Miller, 371 Md. 591, 603-04 (2002) (citing Drummond v. State,

350 Md. 502, 511-12 (1998); Walsh v. Walsh, 333 Md. 492, 498 (1994)).   In general, if the

parents’ monthly income does not reach $10,000.00, “the [child support] obligation is

calculated by determining each parent’s monthly income, using the table at [FL] § 12-204(e)

to determine the parents’ combined monthly support obligation, and dividing this obligation

between the two parents in proportion to their incomes.”  Wills v. Jones, 340 Md. 480, 484-

85 (1995).  “The judge must then add together any work-related child care expenses,

extraordinary medical expenses, and school and transportation expenses and allocate this

total between the parents in proportion to their adjusted actual incomes.”   Gladis, 382 Md.

at 663-64.  The amount of child support that results from this calculation is presumptively

“the correct amount of child support to be awarded.”  FL § 12-202(a)(2)(i).  The presumption

of correctness may be rebutted by evidence demonstrating that the result under the Guidelines

would “be unjust or inappropriate in a particular case.”  FL § 12-202(a)(2)(ii); Petrini v.

Petrini, 336 Md. 453, 461 (1994). 

When a trial court determines that the Guidelines establish an unjust or inappropriate

child support amount and then awards an amount of child support that departs from the

Guidelines, it is required to “make a written finding or specific finding on the record stating

the reasons for departing from the guidelines.”  FL § 12-202(a)(2)(v).  At a minimum, the
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findings must state what the award would have been under the Guidelines, how the award

varies from the guidelines, and how the finding serves the best interest of the child.  Gladis,

382 Md. at 655; FL § 12-202(a)(2)(v)(2).

“Child support orders ordinarily are within the sound discretion of the trial court.”

Shenk v. Shenk, 159 Md. App. 548, 554 (2004); see Walker v. Grow, 170 Md. App. 255, 266-

67 (2006).  Likewise, “the question of whether to modify an award of child support ‘is left

to the sound discretion of the trial court, so long as the discretion was not arbitrarily used or

based on incorrect legal principles.’”  Tucker v. Tucker, 156 Md. App. 484, 492 (2004)

(quoting Smith v. Freeman, 149 Md. App. 1, 21 (2002)).  “[W]here the order involves an

interpretation and application of Maryland statutory and case law, our Court must determine

whether the lower court’s conclusions are ‘legally correct’ under a de novo standard of

review.”  Child Support Enforcement Admin. v. Shehan, 148 Md. App. 550, 556 (2002)

(citations omitted).

Husband contends that there was no evidence to support the court’s decision to alter

the order from the guidelines and thus, no basis to determine that the amount in the

guidelines was inappropriate.  However, the court based its alteration of the child support

guidelines on evidence, explaining: 

I don’t have the guidelines in front of me from either party.  If there’s been

some significant error on my part, one or both of the parties can bring this to

my attention, but as we run the child support guidelines, I’m looking at

monthly income for Ms. Thomas at about $4,000 that’s based on gross that

you’ve got to look at, it’s based on $48,000 a year.  Monthly income of Mr.

Thomas at $8,333 based upon $120,000 a year.  And when you calculate – add
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to those calculations $1,200 a month to Mrs. Thomas that on the other column

works to Mr. Thomas’s benefit on the income issues for child support.  I’ve

given Ms. Thomas credit for $237 of medical expenses –  I’m sorry, health

insurance expenses . . . .

The trial judge further explained that the order required him to “average things out” because

Jada would be spending about a third of the year with Wife.  The trial judge noted that no

Child Support Guideline information was admitted into evidence, so the trial court utilized

the Sasi-Calc Court Version 8.2 program to determine the Guidelines. When the trial judge

inputted information for a “shared custody” analysis, the Guidelines resulted in the Husband

owing $48.00 in child support.   When the trial judge altered the analysis for “sole custody”3

the result was the Wife owing $528.00 in child support.  The court explained that it had to

make a judgment outside of the Guidelines because, in the present case, the difference of 26

days or less results in a “very substantial deviation in child support.” 

In the instant case, the trial court made a “written finding or specific finding on the

record stating the reasons for departing from the guidelines . . . .” and specifically stated “the

amount of child support required under the guidelines” and “how the order varies from the

guidelines” as well as “how the finding services the best interest of the child” consistent with

 The trial judge explained that this outcome occurs because any parental access under3

128 days per year cannot be considered under the Guidelines or by Sasi-Calc as “shared

custody” but is deemed to be “sole custody” to the custodial parent.  “Shared physical

custody” is recognized under the Guidelines only when each parent keeps a child overnight

for more than 35% of the year and both parents contribute to the expenses of the child in

addition to the payment of child support.  FL § 12-201(m)(1).  If the 128 day threshold is not

met, the Guidelines deem one parent to have sole custody. 

24



FL § 12-202.  Thus, based on the evidence and custody award, the trial judge did not abuse

his discretion in making a child support award outside of the Guidelines. 

JUDGMENT OF THE CIRCUIT

C O U R T  O F  M O N T G O M E R Y

COUNTY AFFIRMED.  COSTS TO BE

PAID BY APPELLANT.
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