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On November 10, 2003, Larry R. Brooks, appellant, (“husband”) filed a complaint 

for absolute divorce (“the original complaint”) against Charlene P. Brooks, appellee, 

(“wife”) on the grounds of a one-year voluntary separation, in the Circuit Court for Prince 

George’s County.  Wife answered the complaint and filed a counterclaim seeking divorce 

on the grounds of desertion as well as custody of the parties’ minor children, child support, 

spousal support, and other relief.  On March 23, 2004, a pendente lite consent agreement 

was placed on the record and entered on the docket on April 30, 2004, by the circuit court.  

After the entry of the pendente lite order, the circuit court granted counsel for both 

parties leave to withdraw and neither party appeared for the final merits hearing originally 

scheduled for January 18, 2005.  The court closed the case statistically on   May 10, 2007, 

when there was no action taken on a pending motion for contempt for failure to pay child 

support filed by the wife on April 6, 2007.  It was not served on the husband. 

On February 24, 2011, wife filed a pleading captioned “Supplemental Complaint 

for Absolute Divorce” (“first supplemental complaint”).  In November 2008, the Office of 

Child Support Enforcement stopped collecting alimony and child support through a 

withholding order. 

After service of the first supplemental complaint, husband filed a timely answer, 

and a merits hearing was held on November 14, 2011, before a master.  At the end of the 

merits hearing, the master placed his findings and recommendations on the record.  The 

master denied all relief on the grounds that wife had not met her burden of proof as to the 

grounds of divorce.  As to wife’s motion for contempt, the master found that the issue of 

contempt was not before him since no show cause order had been issued.  Therefore, the 
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master recommended that a show cause order be issued.  The master further found that any 

pendente lite alimony had terminated on February 24, 2011.  The circuit court signed an 

incorporating the master’s findings and recommendations on November 30, 2011, and 

entered on December 5, 2011. 

On February 27, 2012, husband filed a complaint for absolute divorce.  In that 

pleading, husband asked for a divorce on the grounds of voluntary separation and a 

monetary award based upon wife’s alleged dissipation of marital assets. 

Wife did not file an answer to the complaint and a notice of default was initially 

issued by the circuit court on May 11, 2012.  Wife filed an answer to husband’s complaint 

as well as a pleading captioned “Supplemental Counter-Complaint for Absolute Divorce, 

Alimony and Related Relief” (“second supplemental complaint”).  Wife’s complaint for 

divorce was based on the grounds of desertion in November 2002.    Both of wife’s 

pleadings were docketed on June 18, 2012.  Husband did not file an answer. 

On January 29, 2013, the circuit court held a merits hearing on the new pleadings, 

and continued it to March 12, 2013.  On the first day of that hearing, the circuit court heard 

and denied husband’s pretrial motion to dismiss the second supplemental complaint. 

On April 19, 2013, the trial judge put her rulings on the record in open court.  In her 

rulings, the trial judge granted husband’s request for a divorce on the grounds of voluntary 

separation.  The circuit court also awarded alimony to wife in the amount of $1,000.00 per 

month for five years, back alimony based on the pendente lite order, one-half of the marital 

portion of husband’s retirement benefits, and other relief as discussed in the statement of 

facts below. 
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On July 8, 2013, the circuit court entered a judgment of absolute divorce 

incorporating its ruling, which was subsequently modified on wife’s motion to require 

husband to sign a quit claim deed conveying his interest in the marital home to wife prior 

to wife’s refinancing that property to remove husband’s name from the loan secured by the 

home.  A timely notice of appeal was filed on June 10, 2013. 

QUESTIONS PRESENTED 

I. Did the trial court have jurisdiction over the second supplemental 

counterclaim where wife failed to file a financial statement prior to 

trial, husband did not file an answer, and wife never sought a judgment 

by default? 

 

II. Did the trial court err when it refused to dismiss the supplemental 

counterclaim under the doctrine of res judicata or, in the alternative, 

collateral estoppel? 
 

III. Did the trial court err in ordering husband to pay back pendente lite 

alimony under a 2004 order after the case was closed and the order 

expired? 
 

STATEMENT OF FACTS 

A.  The Parties’ Marriage, Children, and Separation. 

The parties were married on February 25, 1983, in Washington, D.C., and had three 

children: Turquoise Brooks, born August 17, 1984; Emerald Brooks, born June 23, 1989; 

and Dominique Brooks, born October 26, 1990.  The parties separated during early 

November 2002, although the parties could not agree as to the nature of the separation.  

Husband contended that the separation was mutual and voluntary, and the wife alleged that 

husband deserted her.   



4 
 

After the parties parted, the circuit court held a Scheduling Conference on     March 

23, 2004, three weeks after wife filed her answer to the original complaint on March 1, 

2004.  Husband entered into a pendente lite consent order requiring him to pay wife child 

support and pendente lite alimony commencing April 2, 2004.  The pendente lite order also 

required husband to continue paying $500.00 per month for the parties’ joint Chapter 13 

bankruptcy case. 

No significant activity occurred in the case except for wife filing the aforementioned 

motion for contempt. 

 On February 24, 2011, wife filed her first supplemental complaint, as well as her 

motion asking the circuit court to hold husband in contempt for failing to continue paying 

pendente lite alimony.  She alleged:  

5.  That the Plaintiff/Counter-Defendant did desert the Defendant/Counter-

Plaintiff, their three (3) children, and the marital home in November 2002. 

 

6.  When the Plaintiff/Counter-Defendant deserted the Defendant/Counter-

Plaintiff, their three (3) children, and the marital home in November 2002, 

the marital home was in foreclosure. 

 

7.  The Plaintiff/Counter-Defendant’s desertion of the Defendant/Counter-

Plaintiff in November 2002 was a deliberate and final act and has been 

continuous since November 2002 without cohabitation, up to an [sic] 

including the Filing of this Complaint for Absolute Divorce [sic]. 

 

Based upon husband’s alleged desertion, wife demanded the following relief: 

 

A.  An absolute divorce. 

 

B. “[R]easonable indefinite alimony, for herself, pendente lite from the date 

of the original filing and permanently;” 
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C. Attorney fees dating back to wife’s original 2003 pleadings, as well as 

fees to appraise marital property; 

 

D. Costs of court; 

 

E. A monetary award; 

 

F. Determination of the ownership of personal property; 

 

G. A partition or sale in lieu of partition of any jointly owned property; 

 

H. An order that husband be required to include wife on husband’s health 

insurance policy; 

 

I. An order that husband “be required to pay his prorated share of the marital 

home’s mortgage and any expenses related thereto,” from the date of 

“desertion;” 

 

J. A determination of the value of the marital home and a reduction of 

husband’s share to reflect “the cost to cure the foreclosure;” 

 

K. A reduction to judgment of all alimony owed by husband; and 

 

L. “[S]uch other and further relief as to this Court may seem [sic] fair and 

proper.” 

 

On March 28, 2011, husband filed an answer to the first supplemental complaint.  In 

his answer, husband admitted that the parties had separated in November 2002 but denied 

wife’s allegations that husband had deserted her and the children.  Husband also stated that 

he had continued paying child support for both of his two younger children even after the 

older child had become emancipated, and he denied that he was legally obliged to continue 

paying pendente lite alimony. 

Husband also filed a response to wife’s “motion for contempt” which was served 

without a show cause order.  In the response, husband argued that wife’s attempt to enforce 

the payment of back pendente lite alimony—in a total amount estimated by wife at 
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$10,800.00—was frivolous based on a Black’s Law Dictionary definition of “pendente 

lite” as meaning, “Pending the suit during the actual progress of a suit during litigation.”  

Husband further argued that he had actually overpaid pendente lite alimony by $7,200.00, 

since the Office of Child Support Enforcement had continued to collect alimony for 18 

months after the case was initially closed on May 10, 2007. 

On June 2, 2011, following a Scheduling Conference, the circuit court issued a 

Scheduling Order which, among other provisions, set the matter in for a merits hearing on 

September 8, 2011, “on the issues of Divorce, property, alimony, use and possession, (if 

appropriately pled and at issue).” 

On September 2, 2011, wife filed a pro se motion complaining of the conduct of 

counsel and asking that the case be postponed from September 8, 2011.  That motion was 

denied as untimely.  However, the courthouse was closed on September 8, 2011, and 

because the case could not be tried on that date, the first merits hearing was continued to 

November 14, 2011. 

On September 1, 2011, wife’s counsel filed a motion to compel discovery, and 

husband responded to the discovery request on September 29, 2014.  In a motion filed 

October 17, 2011, husband complained that he had not received any responses to his 

discovery requests served on or about June 10, 2011, to which responses were due by July 

12, 2011.  Wife did not respond to the motion.  In a memorandum order issued October 31, 

2011, the circuit court ruled that husband’s motion to compel would not be ripe until 

November 4, 2011. 
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On or about November 11, 2011, new counsel entered their appearances for wife.  

Counsel appeared on behalf of wife at the hearing held on November 14, 2011. 

The resulting December 5, 2011 order read as follows: 

The above-captioned matter came on for hearing before the Master for the 

Family Division on November 14, 2011, on the [wife’s] Supplemental 

Complaint for Absolute Divorce filed February 24, 2011.  [Husband and 

husband’s] attorney, [wife and wife’s] attorney were present.  Accordingly, by 

the Circuit Court for Prince George’s County, Maryland it is hereby, 

 

ORDERED, that the [wife’s] Supplemental Complaint for Absolute Divorce 

filed February 24, 2011 be and hereby is denied; and it is further, 

 

ORDERED, that the [wife’s] request for alimony be and hereby is denied; 

and it is further, 

 

ORDERED, that the award of $400.00 per month pendente lite alimony to 

the [wife] in the Consent Pendente Lite Order dated the 27th day of April 2004 

be and is hereby terminated effective February 24, 2011; and it is further, 

 

ORDERED, that the [husband] pay the costs of these proceedings as taxed 

by the Clerk of the Court; and it is further, 

 

ORDERED, that the Master notes that no Show Cause Order has been issued 

on the [wife’s] Petition for Contempt filed February 24, 2611 [sic] and that 

Petition is not before the Court on November 14, 2011.  A Show Cause Order 

shall be issued on the Defendant’s Petition for Contempt filed February 24, 

2011. 

 

Husband contends that the December 5, 2011 order denying the first supplemental 

complaint and wife’s request for alimony was a final judgment as contemplated by Md. 

Code (1973, 2013 Repl. Vol.), § 12-301 of the Courts & Judicial Proceedings Article 

(“CJP”), even though the contempt issue remained to be decided as a collateral matter.  As 

wife did not appeal from that final judgment, husband asserts that the award of back 

alimony and retirement benefits are barred by res judicata.   
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On January 18, 2012, a show cause order was issued as authorized by the December 

5, 2011 order.  On February 27, 2012, husband filed a supplemental complaint.  In 

husband’s supplemental complaint, his sole ground for divorce was a separation for more 

than one year.  Other than the divorce, the husband sought a monetary award based on 

wife’s dissipation of marital assets as averred in paragraph six of his supplemental 

complaint stating: 

Since the parties’ separation, wife has dissipated well over $100,000.00 in 

marital assets by various means including but not limited to filing to make 

timely payments on a mortgage loan secured by the marital home or 

payments to a homeowners association even while receiving alimony, child 

support, and regular income from rental of rooms in the marital home. 

 

Accordingly, husband requested the following relief: 

A.  An absolute divorce; 

 

B. An order declaring husband to be the sole owner of certain personal 

property to be established at a hearing on this matter; 

 

C. A monetary award based upon the equitable division of marital 

property or such other equitable relief as is permitted under Title 8 of the 

Maryland Family Law Article, which due consideration give to wife’s 

dissipation of marital assets; 

 

D. Reasonable attorney fees and the costs of this proceedings; and 

 

E. Any other fair and just relief that the nature of the cause allows. 

 

Shortly after wife was served with husband’s supplemental complaint, she changed 

counsel.  New counsel filed her appearance line on April 18, 2012.  Wife answered the 

supplemental complaint on April 24, 2012; and filed her supplemental complaint for 

absolute divorce on March 10, 2102, which alleged the following: 

COUNT I 
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(Abandonment) 

 

3.  On or about November 1, 2002, the Plaintiff/Counter-Defendant 

abandoned the Defendant/Counter-Plaintiff and the minor children without 

just reason or cause, leaving the marital home in jeopardy of foreclosure and 

the Defendant/Counter-Plaintiff without sufficient funds to care for herself 

and the minor children. 

 

4.  The abandonment was the Plaintiff/Counter-Defendant’s final and 

deliberate act and was with the intention of permanently ending the marriage. 

 

Wife asks the circuit court to take the following actions: 

A. Award her an Absolute Divorce from the Plaintiff/Counter-Defendant; 

and 

 

B. Order the Plaintiff/Counter-Defendant to pay her rehabilitative or 

permanent alimony; and 

 

C. Grant her a marital award in the amount of ten thousand eight hundred 

dollars ($10,800[.00]) for the back alimony that the Plaintiff/Counter-

Defendant owes from the Pendente Lite Order; and 

 

D. Grant her a marital award to balance the equities between the parties after 

valuing the marital property, including the pension and retirement 

benefits, and considering the marital debt; and 

 

E. Order the Plaintiff/Counter-Defendant to reimburse the 

Defendant/Counter-Plaintiff her reasonable legal fees and costs; and 

 

F. Grant the Defendant/Counter-Plaintiff such further relief as this Court 

deems just. 

 

Husband filed a motion to compel discovery and to grant him a protective order.  In 

the motion, husband argued that the main issue for the merits hearing on husband’s 

supplemental complaint was the extent to which wife had dissipated the marital estate by 

collecting rent on the marital home, using those rents for her own benefit, and failing to 
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pay the mortgage and homeowners’ association fees in a timely manner, thereby causing 

the joint debt on the home to increase substantially. 

On July 3, 2012, the trial judge conducted a telephone conference regarding 

discovery issues as well as wife’s still-unresolved motion to hold husband in contempt for 

stopping the payment of pendente lite alimony after his youngest child was emancipated in 

October 2008.  The trial judge prepared a memorandum, filed July 9, 2012, summarizing 

the results of the conference.1 

Addressing wife’s motion for contempt, the trial judge ordered that a hearing, then 

set on the latest unserved show cause order, would be removed from the docket, but that 

wife could file a line if she wished to have another show cause order issued.  However, the 

trial judge also noted that the issue of back pendente lite alimony remained open: “The 

Defendant may elect to reserve the issue to be heard along with the other financial issues 

at a future hearing on the case.”  The trial judge also requested for wife to provide additional 

copies of prior discovery. 

Finally, as to wife’s delinquent discovery, the memorandum stated that: “Without 

dismissing the Plaintiff’s Motion to Compel and Motion for Protective Order, said Motions 

will be held in abeyance until further action is requested.” 

On July 17, 2012, husband served for the second time, wife, through counsel, his 

response to wife’s request for production of documents, which included a Financial 

Statement; 10 years of tax information including income reported from husband’s 2 jobs; 

                                                           
1 The court first issued the show cause order on December 14, 2011, pursuant to the 

December 5, 2011 order, and reissued it on May 7, 2012. 
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information concerning husband’s government retirement plans; bank statements; and 

other information, all of which was listed on a table attached to the discovery notice filed 

with the circuit court. 

Husband filed a “Plaintiff’s Renewed and Supplemental Motion to Compel 

Discovery” because wife had failed to disclose rental income or any information 

concerning her mortgage payments.  Following a Scheduling Conference, on August 23, 

2012, the court entered a Scheduling Order which set forth dates, deadlines, and the parties’ 

obligations.  The Scheduling Order required the parties to exchange, on or before 

September 22, 2012, copies of the following documents: 

Past three years tax returns, with all support documents including W2’s, K-

1s, and 1099’s;  

 

Current year-to-date pay stubs; 

 

Financial Statement per MD Rule 9-203; and 

 

All pension information. 

 

TRIAL on MERITS: 

 

January 29, 2013 – Date of TRIAL to be held before a Judge of the 

Court at 9:00 a.m. for 5 hours on the issues of divorce, marital 

property, attorney fees and alimony (if appropriately pled and at 

issue).  The parties are to bring with them all witnesses and evidence 

necessary for resolution of the dispute. 

 

(Emphasis in original). 

 

 Husband filed a motion to dismiss the second supplemental complaint because no 

answer had been filed and, because the sole ground for divorce asserted in the second 
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supplemental complaint, and all the claims for relief contained therein, had already been 

considered at the first merits hearing. 

 Before hearing any evidence on the first day of the merits hearing, the trial judge 

heard argument on husband’s motion to dismiss.  The trial judge denied husband’s motion 

and directed counsel for both parties to cooperate in sharing discovery before the circuit 

court began the merits hearing. 

 Husband argued that wife had an obligation to proceed by default and, because wife 

did not do so, the second supplemental complaint was not before the circuit court.  Husband 

also averred that because wife has not complied with Md. Rule 9-202, husband was not 

required to file an answer. 

 Husband argued that wife was precluded from re-litigating the same claim that had 

been heard at the first merits hearing by going through the transcript of that hearing in an 

attempt to convince the circuit court that wife was attempting to have the court hear the 

same cause of action for desertion and the same requests for alimony and a monetary award 

as had already been heard before the master in November 2011. 

 As to the failure to file for a default judgment, the following transpired:   

[WIFE’S COUNSEL]: He said a lot, Your Honor.  I want to make sure I try 

to touch on everything he said.  First, as I said before, with regard to his 

motion I did receive it last night.  This is a court of equity and fairness, and 

what has transpired on the part of the plaintiff towards the 

defendant/counterplaintiff in this case has been everything but that.  I submit 

to the Court that I don’t believe for a second that he forgot to file an answer 

to our countercomplaint.  If that were the case he could still file one today. 

 

THE COURT: Is there any reason you haven’t filed for a default? 
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[WIFE’S COUNSEL]: The only reason, Your Honor, that I didn’t file for a 

default, I didn’t realize he hadn’t filed an answer to the countercomplaint.  

Our file is so stacked with answers to complaints, countercomplaints, and 

whatnot over the – since 2004 the parties have more or less been back and 

forth.  Also, Your Honor, though, we have been trying very, very hard to get 

discovery from the plaintiff in this case.  There have been – there’s been one 

trick after the next.  The first trick was that plaintiff’s counsel suggested that 

he had sent me the answers to discovery from the prior year, from the prior 

hearing via e-mail.  I think he even filed a certificate of service to that effect.  

I believed it because I’m not accustomed to that kind of behavior.  I wound 

up having to have a legal assistant of mine, who’s a little bit better versed in 

computers and internet, look through the archives to realize that he never sent 

it. 

 

 After argument of counsel, the trial court ruled on husband’s motion to dismiss:  

Wife would not be permitted to proceed on her desertion claim as of 

November 2002, since that matter had already been litigated, but she would 

be permitted to proceed on her alimony and property claims, finding that: 

“Everybody’s on notice.  Nobody’s prejudiced.  Everyone knew what we 

were going forward on.” 

 

 The circuit court did not expressly address husband’s argument that wife’s second 

supplemental complaint was not before the circuit court, or that wife had already litigated 

her alimony and property claims. 

 During the delay between the first and second days of the merits hearing, husband 

filed a supplemental motion to reconsider the circuit court’s December 5, 2011 order 

finding husband responsible for $10,800.00 in back pendente lite alimony, on the ground 

that the issue on pendente lite alimony, unlike the issues raised in the first supplemental 

counterclaim, had not been finally litigated. 

 Also, before the second day of the second merits hearing, husband filed a 

supplemental memorandum, in support of husband’s motion to dismiss the second 

supplemental complaint. 
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 In further support of husband’s res judicata argument, husband attached the full 

transcript from the first merits hearing, in order that the circuit court could verify that all 

of the issues raised by wife at the second merits hearing under the second supplemental 

counterclaim had already been litigated at the first merits hearing under the first 

supplemental counterclaim. 

 In the judgment of absolute divorce dated May 13, 2013, the court awarded husband 

a divorce and wife rehabilitative alimony in the amount of $1,000.00 per month for a period 

of 5 years, $16,000.00 for 40 months of pendente lite alimony arrearage, and $38,178.00 

from husband’s Thrift Savings Plan (“TSP”) account.  The judgment also awarded husband 

50 percent of the wife’s “retirement/pension benefits, with the University of Maryland,” 

and wife 50 percent of husband’s “retirement/pension/FERS accounts”2 with the 

Government Printing Office.   

In addition, the judgment ordered husband to sign over his interest in the marital 

home to wife, provided that wife is able to remove husband’s name “within 90 days of this 

Order” and if wife is unable to refinance the home within 90 days, the home is to be sold 

and the net proceeds divided equally between the parties. 

 Husband filed his notice of appeal on June 10, 2013. 

 

STANDARD OF REVIEW 

                                                           
2 FERS is the Federal Employees Retirement System. 



15 
 

Generally, we give “great deference to the findings and judgments of trial judges, 

sitting in their equitable capacity, when conducting divorce proceedings.”  Tracey v. 

Tracey, 328 Md. 380, 385 (1992) (citation omitted).  Further, “[a] finding of a trial court is 

not clearly erroneous if there is competent or material evidence in the record to support the 

court’s conclusion.”  Lemley v. Lemley, 109 Md. App. 620, 628 (1996) (citations omitted).  

“As long as the trial court’s findings of fact are not clearly erroneous and the ultimate 

decision is not arbitrary, we will affirm it, even if we might have reached a different result.”  

Malin v. Mininberg, 153 Md. App. 358, 415 (2003) (citing Reese v. Huebschman, 50 Md. 

App. 709, 712 (1982)). “When reviewing a trial court’s award as to alimony, an appellate 

court will not reverse the judgment unless it concludes that ‘the trial court abused its 

discretion or rendered a judgment that was clearly wrong.’”  Id. at 414-15 (quoting Crabill 

v. Crabill, 119 Md. App. 249, 260 (1998)). 

 Although alimony may be awarded either for a fixed term (rehabilitative alimony) 

or for an indefinite term, “the law prefers that the award be for a fixed term.”  Walter v. 

Walter, 181 Md. App. 273, 281 (2008) (citations omitted).  “The court has discretion, 

however, to award indefinite alimony in exceptional cases,” if it finds that: 

 (1) due to age, illness, infirmity, or disability, the party seeking 

alimony cannot reasonably be expected to make substantial progress toward 

becoming self-supporting; or 

 

 (2) even after the party seeking alimony will have made as much 

progress toward becoming self-supporting as can reasonably be expected, the 

respective standards of living of the parties will be unconscionably disparate. 

 

Id. at 281-82 (quoting Md. Code (1984, 2012 Repl. Vol.), Family Law Article (“FL”)      § 

11-106(c)).  A “trial court’s finding of unconscionable disparity under [FL                    § 
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11-106(c)(2)] is a question of fact, and [the appellate court will] review it under the clearly 

erroneous standard[.]”  Karmand v. Karmand, 145 Md. App. 317, 330 (2002) (alterations 

in original) (citation omitted). 

DISCUSSION 

I. Default Judgment and Scheduling Order 

 Husband argues that the circuit court did not have jurisdiction over the second 

supplemental complaint where wife failed to file a financial statement prior to trial, 

husband did not file an answer, and wife never sought a judgment by default.  Husband 

avers, without citation, that one fundamental rule upon which virtually all circuit court 

judges and domestic masters in the State of Maryland seem to agree is that they have no 

jurisdiction to grant relief upon a pleading to which no answer has been filed, except 

through a judgment by default.  Husband asserts that, in the case at bar, the circuit court 

ignored that fundamental rule.   

 Husband notes that the Scheduling Order emphasizes that “the issues of divorce, 

marital property, attorney fees and alimony” would only be tried “if appropriately pled 

and at issue.”  (Emphasis in original).  Husband avers that the circuit court did not have 

any right, under either its own Scheduling Order or well-established law, to decide any of 

the issues raised by the second supplemental complaint.  After considering husband’s 

unsupported argument, this Court is of the opinion that whether husband initially had notice 
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of the second supplemental complaint or was prejudiced by going forward had nothing to 

do with whether the circuit court had jurisidiction over wife’s latest pleading.3 

 Admittedly, wife could have filed a motion for an order of default under Md. Rule 

2-613.4  The option is that of the plaintiff, and the rule does not provide for any penalty if 

the plaintiff fails to exercise that right.  The simple answer to the argument above is that 

from husband’s perceived failings of the way wife pled or failed to plead her case, not to 

be defaulted upon is a benefit and not detrimental to husband’s case.   

Next, as to the lack of financial statements, husband cites Md. Rule 9-202 and points 

out that the captioned “Pleading,” complements the general requirements for circuit court 

pleadings, as set forth in Md. Rule 2-303, with specific pleading requirements for family 

law cases.  One of these requirements regards financial statements: 

(e) Financial statement – Spousal support.  If spousal support is claimed by 

a party and either party alleges that no agreement regarding support exists, 

                                                           
3 In any event, the circuit court has fundamental jurisdiction to hear these issues.  

See Kaouris v. Kaouris, 324 Md. 687, 708 (1991) (“fundamental jurisdiction involves the 

power, or authority, of a court to render a valid final judgment”) (citation omitted); Bd. of 

Med. Exam’rs v. Steward, 207 Md. 108, 111 (1955) (fundamental jurisdiction exists when 

the court has jurisdiction over the subject matter and the parties); Bereska v. State, 194 Md. 

App. 664, 686 (2010) (“the main inquiry in determining ‘fundamental jurisdiction’ is 

whether or not the court in question had general authority over the class of cases to which 

the case in question belongs”); see also FL Titles 10 (addressing “support in General”) and 

11 (addressing “Alimony”). 

 
4 Md. Rule 2-613(b) states: 

 

(b) Order of default.  If the time for pleading has expired and a defendant has 

failed to plead as provided by these rules, the court, on written request of the 

plaintiff, shall enter an order of default.  The request shall state the last known 

address of the defendant. 
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each party shall file a current financial statement in substantially the form set 

forth in Rule 9-203(a).  The statement shall be filed with the party’s pleading 

making or responding to the claim.  If the claim or the denial of an agreement 

is made in an answer, the other party shall file a financial statement within 

15 days after service of the answer. 

 

Md. Rule 9-202(e). 

 

 As wife specifically requested spousal support in the second supplemental 

complaint, as well as other financial relief, husband argues that before she can be granted 

alimony, therefore, under Md. Rule 9-202(e), she was required to file a long-form financial 

statement with the second supplemental complaint.  Without such a financial statement, he 

avers that the second supplemental complaint was not a complete pleading, giving the 

words in Rule 9-202(e) “their usual and ordinary meaning, consistent with logic and 

common sense.”  Consequently, the requests for relief made therein were not 

“appropriately pled” and should not have been considered by the circuit court. 

   As regards to the failure to provide financials, the circuit court addressed that 

concern by allowing the parties to exchange documents over a luncheon break.   Husband 

has not cited any authority in support of his argument and has alleged no harm.5 

II. Res Judicata 

 Husband avers that even if not divorced on the grounds of desertion, alimony, an 

equitable distribution of marital property, and the other requests made by wife in the second 

supplemental complaint had been “properly pled and at issue” as required by the 

                                                           
5 In order to address the lack of documents, the circuit court allowed counsel one 

hour and fifteen minutes to sit down with whatever documents both of counsel were 

claiming that they provided each other and just go over and show them to each other. 
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Scheduling Order, these requests were barred under the doctrine of res judicata or, in the 

alternative, collateral estoppel.   

 Husband contends that the second supplemental complaint not only asserts the same 

ground for divorce as is asserted in the first supplemental complaint but they both go well 

beyond the standard language required to make out a claim for absolute divorce under FL 

§ 7-103(a)(2) and accuse husband of callously turning his back on his children and virtually 

leaving them homeless.  Husband avers that these accusations formed the heart of wife’s 

position that despite a decade of separation, during which wife enjoyed use and possession 

of the marital home while collecting rental income and failing to pay the mortage, pendente 

lite alimony and child support for two children until the youngest child turned 18, Chapter 

13 Bankruptcy protection at husband’s expense, and free health insurance for her and the 

children, wife was still a tragic victim entitled to generous remuneration from the court. 

 Further, husband claims that wife had a full and fair hearing opportunity to prove 

her accusations and to put on her financial evidence against husband at the first merits 

hearing and, having failed to do so, wife should have been barred, at the hearing on 

February 24, 2011, from going forward on her claim for divorce and alleged 2002 

desertion.  Husband’s contentions that wife is summarily barred or precluded from any 

award as to alimony or marital property are misplaced. 

The doctrine of res judicata is that a judgment between the same 

parties and their privies is a final bar to any other suit upon the same cause 

of action, and is conclusive, not only as to all matters that have been decided 

in the original suit, but as to all matters which with propriety could have been 

litigated in the first suit, where the court had jurisdiction, proceedings were 

regular, and his omission was due to his own negligence. 
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Alvey v. Alvey, 225 Md. 386, 390 (1961) (citations omitted).   

 

We have previously explained that three elements must be present to invoke the 

doctrine of res judicata: 

(1) the parties in the present litigation are the same or in privity with the 

parties to the earlier litigation; (2) the claim presented in the current action is 

identical to that determined or that which could have been raised and 

determined in the prior litigation; and (3) there was a final judgment on the 

merits in the prior litigation. 

 

Andrulonis v. Andrulonis, 193 Md. App. 601, 617 (2010) (citation omitted). 

 Meanwhile, the doctrine of collateral estoppel, or issue preclusion has been 

articulated as follows: 

When an issue of fact or law is actually litigated and determined by a valid 

and final judgment, . . . the determination is conclusive in a subsequent action 

between the parties, whether on the same or a different claim.  Therefore, the 

doctrine looks to issues of fact or law that were actually decided in an earlier 

action, whether or not on the same claim.  In applying this rule, we consider: 

1) the identity of parties, 2) the actual litigation of an issue of fact or law, 3) 

the essentialness of the determination to the judgment and 4) the 

appealability of that determination by the party against whom the issue 

preclusion is being asserted. 

 

Id. at 616 (internal citations omitted).  In distinguishing between the two, the Court of 

Appeals has said that:  

Collateral estoppel is concerned with the issue implications of the earlier 

litigation of a different case, while res judicata is concerned with the legal 

consequences of a judgment entered earlier in the same cause.  The two 

doctrines are based upon the judicial policy that the losing litigant deserves 

no rematch after a defeat fairly suffered, in adversarial proceedings, on issues 

raised, or that should have been raised.   

 

Colandrea v. Wilde Lake Cmty. Ass’n, Inc., 361 Md. 371, 390-91 (2000) (internal citations 

omitted).  
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Husband argues that the doctrine of res judicata applies here because “the same 

evidentiary facts” that wife needed to support her claims at the first merits hearing were 

also needed for the second merits hearing.  These facts pertained not only to the ground for 

divorce, but to wife’s requests for alimony, a monetary award, and attorney fees.  He further 

asserts that even if res judicata applies only to wife’s cause of action for divorce based on 

desertion, and not on wife’s other requests for relief, as the circuit court concluded, 

collateral estoppel still bars any issues actually decided in the earlier action which would 

include her claims for financial relief. 

 The fallacy in husband’s argument is that when the circuit court denied wife’s 

request for a divorce on the grounds of desertion, the court never reached any other issues.  

A party is only entitled to alimony if he or she has established a ground for divorce.  Besche 

v. Besche, 209 Md. 442, 448 (1956).  As to monetary award of marital property, any 

adjustment of equities between parties can be made only upon divorce through monetary 

award.  Herget v. Herget, 319 Md. 466, 476 (1990).  (“[T]o recognize non-monetary as 

well as monetary contribution of the parties to the marriage, and by these measures to 

accomplish a truly equitable disposition of property upon divorce or annulment . . . .”) 

(emphasis in original) (citing Report of The Governor’s Commission on Domestic 

Relations Law 5 (1978)).  The December 5, 2011 order denied a divorce on the grounds of 

desertion, and the circuit court could not and did not address rehabilitative or indefinite 

alimony or a final disposition of marital property.  The only issue that could not be 

relitigated is that husband deserted wife in November 2002. 

III. Pendente lite Alimony 
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 Finally, husband argues that the circuit court erred in ordering him to pay back 

pendente lite alimony under a 2004 order after the case was closed and the order expired. 

 In a pre-judgment motion formally captioned “Plaintiff’s Supplemental Motion to 

Reconsider Order Regarding Pendente Lite Alimony and for Related Relief,” husband 

asked the circuit court to grant the following relief: 

(1) Reconsider an order entered December 5, 2011 (“the December 5 order”), 

. . . declaring that pendente lite alimony under the pendente lite order 

ended only on February 24, 2011—when Charlene R. Brooks (“wife”) 

filed her erroneously captioned “Defendant’s Supplemental Complaint 

for Absolute Divorce” . . . . 

 

(2) Declare that the pendente lite alimony effectively terminated on or about 

May 25, 2005, after wife failed to serve a summons issued on wife’s 

petition for contempt filed April 8, 2005 . . . ; or, in the alternative, no 

later than December 8, 2006, when the Paralegal Unit sent wife a 

memorandum asking whether wife wished to pursue her petition for 

contempt . . . ; or, in the further alternative, on May 10, 2007, when the 

Court closed this case for statistical purposes . . . . 

 

(3) Calculate husband’s overpayment of pendente lite alimony by subtracting 

the amount that should have been paid by husband under the pendente lite 

order, based upon when that order actually terminated according to the 

legal principles discussed below, from $22,000.00, which was the 

approximately total amount actually paid by husband through October 

2008, when the Office of Child Support Enforcement stopped collecting 

the pendente lite alimony along with child support. 

 

 The circuit court awarded wife back pendene lite alimony in the amount of 

$16,000.00.  Husband complains that this amount means that wife would receive pendente 

lite alimony for 40 months over and beyond the approximately 55 months that husband 

paid pendente lite alimony under the pendente lite order from April 1, 2004, until the 

youngest child was emancipated in October 2008, and the Office of Child Support 

Enforcement stopped collecting alimony with the child support. 
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 He asserts that to be ordered to pay pendente lite alimony for almost eight years is 

a perversion of the concept of “pendente lite.”  He cites Wright v. Phipps, 122 Md. App. 

480 (1998), where the court considered whether a wife was entitled to pendente lite 

alimony during the pendency of an appeal, where alimony had been previously terminated 

when no matters were pending in the circuit court. 

 Writing for the Court, Judge Moylan explained that, although in the case before the 

Court, the circuit court had expressly terminated pendente lite alimony, pendente lite 

alimony ends when no “lite” is “pendente:” 

Without anything needing to be said, it would seem that alimony pendente 

lite is automatically terminated with the termination of the pending litigation 

to which it applies.  Whether by virtue of the June 6 order or simply 

automatically, the alimony pendente lite in this case that had been ordered 

by Judge Cadigan on December 3, 1996, had come to an end.  There was no 

litigation then pending; to wit, there was no lite then pendente.  As a 

necessary predicate for alimony pendente lite, there must be actual litigation 

then pending, not a mere possibility of future litigation. 

 

Id. at 487 (emphasis in original). 

In the case at bar, wife had no right to pendente lite alimony after the case had been 

statistically closed.  At that point, no “lite” was “pendente.” 

The circuit court erred in awarding pendente lite alimony after the case had been 

closed.  Neither party pursued the matter before the circuit court for three years and eight 

months.  The pending litigation was terminated.  The litigation was revived on     February 

24, 2011, with the filing of the supplemental complaint and other related pleadings.  The 

court awarded wife $16,000.00 from the husband for 40 months of pendente lite alimony 

arrears and reduced that amount to a judgment against husband in favor of wife.  Matters 
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were only pending in this current action from February 24, 2011, a period of only twenty-

six months. 

 However, the circuit court did not err in extending, by another 13 months, the period 

of pendente lite alimony.  The court was justified to add 13 months to the cut-off date 

recommended by the master in that the court was awarding alimony not under the old order 

but under a new pendente lite order.  See FL § 11-102;6 Guarino v. Guarino, 112 Md. App. 

1, 8-9 (1996) (“The rule is believed to almost universal, to allow a destitute wife, who has 

been abandoned, or is living apart from her husband, temporary alimony, and the means of 

prosecuting or defending a suit for divorce, and this without inquiry whatever, into the 

merits.”) (Quoting Coles v. Coles, 2 Md. Ch. 341, 346-47 (1851)). 

JUDGMENT OF THE CIRCUIT COURT FOR 

PRINCE GEORGE’S COUNTY REVERSED IN 

PART AND AFFIRMED IN PART.  CASE 

REMANDED FOR THE CIRCUIT COURT TO 

RECALCULATE PENDENTE LITE ALIMONY IN 

ACCORDANCE WITH THIS OPINION.  COSTS 

TO BE DIVIDED AS FOLLOWS: 3/4 TO BE PAID 

BY APPELLANT AND 1/4 TO BE PAID BY 

APPELLEE. 

                                                           
6  FL § 11-102(a) states: 

 

In general. – Except as provided in subsection (b) of this section, in a 

proceeding for divorce, alimony, or annulment of marriage, the court may 

award alimony pendent lite to either party. 
 


