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In December 2008, the Prince George’s County
Department of Social Services (the “Department” or
“DSS”), appellee, alleged that Alijah Q., appellee, the
son of Lisa Q., appellant, and Antoine A.,1 was a Child
in Need of Assistance (“CINA”). Following a hearing in
February 2009, Alijah was declared a CINA, and
placed in the care and custody of his father. After a
review hearing in May 2009, the juvenile master rec-
ommended that Alijah remain in Mr. A.’s care, with
supervised visitation granted to appellant, and that the
court terminate its jurisdiction. Unhappy with that rec-
ommendation, appellant noted her exceptions. The
Circuit Court for Prince George’s County held a de
novo exceptions hearing on October 23, 2009, and
overruled Ms. Q.’s exceptions on December 23, 2009.

This appeal followed. Appellant presents two
questions, which we quote:

I. Did the court err in discharging the
mother’s counsel [at the exceptions
hearing] without first obtaining a valid
waiver of her right to counsel? 
II. Did the court err in denying the
mother custody and unsupervised vis-
itation? 
For the reasons set forth below, we
shall vacate and remand for further
proceedings.

FACTUAL AND PROCEDURAL BACKGROUND 
Alijah was born on December 14, 2007. On

December 17, 2008, DSS filed a CINA petition alleg-
ing, inter alia, that Ms. Q. had a history of drug use;
that Alijah was born exposed to drugs; that Ms. Q. had

been absent from the family home; and that both par-
ents had exposed Alijah to domestic violence.

At a preliminary proceeding on January 14,
2009, both parents were advised of their rights, includ-
ing the right to counsel. Both requested legal repre-
sentation by the Office of the Public Defender. In
preparation for a CINA hearing on February 10, 2009,
DSS submitted a report dated February 3, 2009. It
alleged, inter alia, that Ms. Q. had not yet entered an
inpatient treatment program;2 that Ms. Q. admitted to
smoking crack cocaine on Christmas Day; that domes-
tic violence between Ms. Q. and Mr. A. continued to be
a problem; that Ms. Q. “reported that if Mr. [A.] obtains
care and custody of Alijah, then she would leave
Alijah”; and that she “threatened the Agency . . . stating
that if the Agency does not intervene with the ongoing
domestic violence within the home, then she would
drop Alijah off at the Department.” Further, the report
stated:

Ms. Q. reported to the Agency that
she felt as though the petition was
being prejudice [sic] against her. She
stated “Mr. [A. ]  t reats me in a
demeaning way. He is a master of
manipulation.” Ms. [Q.] remains vague
in her description of Mr. [A.]’s behav-
ior. She acknowledges that he is a
good father and provides for his child.

At the hearing on February 10, 2009, Ms. Q. was
represented by the Office of the Public Defender; Mr.
A. proceeded without legal counsel. Evidence and
proffers were presented to the master.

Thereafter,  the c i rcui t  cour t  issued an
“Adjudication And Disposition Hearing Order,” dated
March 5, 2009. It found that the allegations in the
CINA petition, as amended, had been proven by a pre-
ponderance of the evidence, and that Alijah was a
CINA. Further, the court ordered that Alijah remain in
the custody of Mr. A., under the protective supervision
of DSS. However, it also stated that the child could be
placed with Ms. Q. in an inpatient substance abuse
program, or, if she were not to pursue such a program,
then she “shall” be granted “liberal” visitation. In addi-
tion, the court ordered DSS to provide referrals for var-
ious services,3 and ordered the parties to enter into a
service agreement.

On March 31, 2009, Ms. Q. filed a “Motion for
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Immediate Hearing on Visitation,” which she amended
on April 7, 2009. At an emergency review hearing
before the master on April 20, 2009, DSS presented a
report discussing visitation. It said, in part:

Ms. [Q.] expressed concerns of not
being able to see her son on a regular
basis. Ms. [Q.] reported that when she
visited her son, he began to cry hys-
terically, bite and scratch himself. She
also reported that when she picked
him up, he turned away from her . . .
Worker offered to pick Alijah up and
bring him to the office, as deemed
necessary for the well-being of the
child. Worker does not have a tele-
phone number or address of Ms. [Q.];
therefore, the arrangement/visitation
has been difficult to plan.
It has been reported that Ms. [Q.] vis-
its the home of Mr. [A.] to visit her
son. The visits do not appear to be
conducive to the welfare of the child.
During one visit, it was reported that
Ms. [Q.] became hostile toward Mr.
[A.] in the presence of her son Alijah.
Ms. [Q.] reported that she only kicked
the door. Worker was on the phone
and overheard Ms. [Q.] in the back-
ground kicking and screaming. Mr. [A.]
acknowledged that he went to his
neighbor’s home and later went to sit
in his car until Ms. [Q.] calmed down.

In an “Emergency Review Hearing Order” dated
May 8, 2009, the circuit court ordered liberal, super-
vised visitation for Ms. Q. In addition, the court again
ordered a “[d]evelopmental assessment” for Alijah and
various services for Ms. Q.

At a permanency plan review hearing before the
master on May 11, 2009, appellant did not appear.
However, her attorney was present. Mr. A. submitted
documentation of his completion of a domestic vio-
lence intervention program. DSS submitted a report
dated April 24, 2009, stating, in part: “It was agreed
that Ms. [Q.] would enter into Crownsville on several
occasions. To date, she has refused to enter into treat-
ment.” In addition, the report noted that Ms. Q. had not
participated in any of the supervised visits with Alijah
scheduled by DSS. Moreover, the Department docu-
mented that Alijah was doing well in his father’s care,
and recommended that Mr. A. be granted sole custody
of Alijah, with liberal and supervised visitation awarded
to Ms. Q. Because DSS was of the view that there no
longer existed child welfare issues requiring the con-
tinued involvement of DSS or the juvenile court, it
asked the court to close the case.

In a “Review Hearing Order” dated
May 12, 2009, the master found:
Respondent . . . has remained in the
custody of his father, [Mr. A.], during
this review period. The Department
has retained protective supervision.
Alijah continues to receive the appro-
priate care in his father’s custody. Mr.
[A.] provided documentation of com-
pletion of the domestic violence class-
es . . . The court noted Ms. [Q.’s] coun-
sel’s comments regarding some of the
information in the court report about
Ms. [Q.’s] other children not being
backed up by any evidence. Ms. [Q.]
has not entered into Crownsville as
she indicated she would at the emer-
gency hear ing . . . nor has she
entered any treatment program. Ms.
[Q.] has not been available for any of
the supervised vis i ts at  the
Department and she did not appear
for today’s hearing.

Further, the master recommended that Alijah
remain in the custody of Mr. A., with liberal, supervised
visitation granted to Ms. Q. The master also recom-
mended rescission of DSS’s protective supervision
and termination of the court’s jurisdiction, stating that
“the father is providing the proper care and attention
needed to care for the child and that continuing juris-
diction is contrary to the Respondent’s best interests.”

On May 21, 2009, Ms. Q. noted exceptions, com-
plaining that the master’s findings, conclusions, and
recommendations were contrary to the evidence. In
particular, Ms. Q. asserted that the “Father is not a fit
and proper person to have custody of the minor child”;
that “she is the proper person to have custody of the
minor child”; and that “supervised visitation . . . is not in
the best interests of the child.” She also requested a
de novo hearing.

In preparation for the exceptions hearing sched-
uled for August 21, 2009,4 DSS submitted a report to
the court filed August 10, 2009.5 It said:

On July 31, 2009, Ms. [Q.] visited her
son at the Agency as arranged. Ms.
[Q.] fed her son his lunch for breakfast
instead of giving him the oatmeal that
was placed in his bag. Ms. [Q.]
brought a new pair of shoes for her
son. She fitted the shoes on his feet
without taking the stuffing in the toe
area out. She also allowed her son to
walk outside with one shoe on and the
other shoe was off his foot.
To date, Ms. [Q.] has yet to enter into
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an inpatient drug treatment program.
She refused to give worker any infor-
mation pertaining to her treatment . . .
Ms. [Q.] visited the Agency . . . Ms.
[Q.] verbally reported to the team that
it was her goal to get Mr. [A.] locked
up. She noted that if he goes to jail
then she would be able to obtain care
and custody for her son . . . She noted
that she will do whatever it takes to
get her son back because she is not
going to allow Mr. [A.] to keep Alijah.

The exceptions hearing was subsequently post-
poned until October 23, 2009. About two weeks earlier,
on October 9, 2009, Vicki Wolfson, Esquire submitted
a line striking her appearance as counsel for appellant
and entering the appearance of Susan Gilhooly as
counsel for Ms. Q.

Prior to the hearing, Ms. Gilhooly never filed a
motion to withdraw her appearance, pursuant to
Maryland Rule 2-132. Instead, at the outset of the
hearing on October 23, 2009, she orally moved to be
discharged, and the court granted that request.6 The
following colloquy is relevant:

[MS. GILHOOLY]: Good afternoon, Your Honor.
Susan [Gilhooly], attorney from the Public Defender’s
Office. It was my intention, and I came here prepared
to enter my appearance — just give me a second
here—on behalf of Ms. [Q.], mother of the child.
However, she’s just most recently asked that I not rep-
resent her. Vicki [Wolfson] was the previous attorney,
and that will be how the record stands[7]

THE COURT: All right. So, you want to
be excused, is that the case? 
[MS. GILHOOLY]: Please.
THE COURT: All right. We’ll excuse
you, unless somebody objects.

The transcript does not reflect any objections.8

Ms. Gilhooly subsequently advised the court that Ms.
Q. was “asking for her file,” and that Ms. Gilhooly
“handed her . . . a copy of the [DSS] report” as well as
“the exception” that was filed on appellant’s behalf.9

At the hearing that ensued, DSS submitted a
report dated October 2, 2009, which recited a litany of
allegations that DSS had made in previous reports, as
well as Ms. Q.’s refusal to provide DSS with her home
address or information regarding her drug treatment.
The repor t also claimed that Ms. Q. had verbally
threatened a DSS worker during a supervised visit
with Alijah. In addition, counsel for DSS maintained
that Alijah was no longer a CINA, and asked the court
to adopt the master’s recommendation. DSS’s attorney
also recommended that Ms. Q. complete parenting
classes and that visitation remain in “the current con-

figuration,” i.e., supervised.
Counsel for Alijah argued:
I believe that Alijah is receiving appro-
priate care with his father, and I agree
with the Depar tment that he is no
longer a child in need of assistance.
As [counsel for DSS] pointed out,
Alijah has been in his father’s custody
since February of this year, and I think
the Department’s report reflects that
there are no concerns concerning the
care that Mr. [A.] is providing his son. I
am in agreement that the — with the
Department that this case be closed,
that the Department’s interests be ter-
minated, and that the order stands as
was submitted by the Master, the cus-
tody to the father with l iberal and
supervised visitation to the mother.

Ms. Q. stated that she “disagree[d] with the find-
ings of the Court” and that she wished to “dispute
some matters.” Thereafter, Ms. Q. called Madeccia
Lovett-Sampson,10 the DSS case worker.

Ms. Q. sought to establish that she had made
numerous calls to DSS about Alijah’s care. She also
attempted to show that one of the assessments
ordered for Alijah had taken a great deal of time to
arrange. The following colloquy is relevant:11

[MS. Q.]: . . . Do you recall how long
you took to have that assessment for
Alijah? 
[COUNSEL FOR DSS]: Objection,
Your Honor.
THE COURT: Why do you object? 
[COUNSEL FOR DSS]: Not specific.
There were several recommendations
for various assessments.
[MS. Q.]: Okay. Well, I can move onto
another one.

Ms. Q. inquired about domestic violence, visita-
tion, and her treatment for substance abuse. The fol-
lowing exchange is noteworthy:

[MS. Q.]: . . . Do you also recall me calling you
numerous times, even to the point of saying that I
would bring Alijah to the agency if you did not inter-
cede in the domestic violence that was going on in the
house? 

* * *
[MS. LOVETT-SAMPSON]: I asked
you to sign a service plan, and I
asked you to — if you and Mr. [A.]
were not getting along, for you to
leave the house. I put in place an
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assessment for you to go into drug
rehab, which you did go in, you was
[sic] discharged out. Then, we also
made preparations for you to go into a
long-term drug treatment program,
and you did not adhere to any of the
agency’s recommendations.
[MS. Q.]: Okay. And did that long-term
program — do you recall me calling
you from that treatment center saying
that it was not an appropriate place
for me or Alijah? 

* * *
[MS. LOVETT-SAMPSON]: The first
agency that you attended, which was
Second Genesis, from my under-
standing, you had several loud out-
bursts and you was [sic] not adhering
to their recommendations, nor their
program. Therefore, they discharged
you. Upon their assessment, it was
also indicated that it was not in the
best interest of Alijah for him to go to
Crownsville with you, and that was the
second drug treatment that  we
requested that you go to.
[MS. Q.]: Uh-huh. Okay.
[MS. LOVETT-SAMPSON]: And you
indicated that you were not going
without your son. And it was in the —
his best interests that he did not
attend that program with you, because
he had a nur turing environment in
which to go to, which was with his
father.
[MS. Q.]: Right, and I agree with that.
He did have a nurturing — 
[COUNSEL FOR DSS]: Objection.
[MS. Q.]: Okay.
THE COURT: It’s okay. Objection sus-
tained.
[MS. Q.]: Okay. And so, are you also
aware of — that Crownsville was not a
facility that was for children? 

* * *
[MS. LOVETT-SAMPSON]: The treat-
ment was based for you, Ms. [Q.], not
for Alijah.

Ms. Lovett-Sampson then testified that she had
visited Mr. A.’s home and found that Alijah was living in
a nurturing environment. Ms. Lovett-Sampson also
said that she had supervised visits between Ms. Q.
and Alijah. She described one visit that occurred after

Ms. Q. had filed her Exceptions, when Ms. Lovett-
Sampson observed Ms. Q. shake Alijah so hard that
the case worker immediately ended the visit. Ms. Q.
challenged the worker’s failure to report Ms. Q. to the
police for what Ms. Q. called “abuse” that “harm[ed]”
her child and placed him in “impending danger.” The
social worker testified that she ended the visit and met
with Ms. Q. to sign a safety agreement, rather than call
the police or report the abuse to Mr. A., because it was
Ms. Lovett-Sampson’s mission as a Family
Preservation worker to try to preserve the family.

In addition, Ms. Q. attempted to show that, while
Alijah was in Mr. A.’s care, Alijah missed several med-
ical appointments that Ms. Q. had made for him. Ms.
Lovett-Sampson responded that Mr. A. was responsi-
ble for scheduling Alijah’s medical appointments, and
that Ms. Q. should not have been making them in the
first place. Ms. Q. requested the DSS report from the
Department’s counsel, but her request was rebuffed by
the court:

Hold on a second. He’s not here to
help you. * * * He represents another
entity in this case. You had a lawyer
that apparently you discharged this
afternoon. * * * I appreciate this is dif-
ficult for a layperson to walk into a
serious cour troom proceeding and
have it all work out — 

Ms. Q. also posed questions to Ms. Lovett-
Sampson concerning the worker’s duties. Specifically,
Ms. Q. took issue with Ms. Lovett-Sampson’s recom-
mendation that Ms. Q. leave the home she shared with
Mr. A. and seek inpatient treatment for substance
abuse. The following exchange is relevant:

[MS. Q.]: Is that the training that you
get from the — your superiors is to
remove one person for domest ic
count—violence, to remove one per-
son froth the home? 

[COUNSEL FOR DSS]: Objection.

THE COURT: Objection sustained.
Next question, please.

[MS. Q.]: Ms. [Lovett-Sampson], are
you aware that removing one person
from the home does not end mental
illness or emotional illness? 

* * *
[MS. LOVETT-SAMPSON]: That is
why we recommended that you go
into your in-patient [sic] drug treat-
ment program that would adhere to
your mental health issues, as well as
your drug treatment.
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[MS. Q.]: . . . Did you ever advise Mr.
[A.] to have any treatment at all? 
[MS. LOVETT-SAMPSON]: His
assessment came back clear.
[MS. Q.]: Okay, for domestic violence? 

* * *
[MS. LOVETT-SAMPSON]: He was
already within a program. * * * And he
completed the program, and I
received a certificate.

Further, Ms. Q. attempted to elicit testimony from
Ms. Lovett-Sampson on the number of visits the work-
er had paid to “the home” and Ms. Q.’s requests that
DSS look into Mr. A.’s “alcohol problem and . . . anger
problem.” Ms. Q. drew an objection from counsel for
DSS, which the court sustained, when she asked:

[D]o you recall how many times in
what period of time between the time
that I told you that that [sic] you had
an assessment — actual ly the
assessment actually was not — it was
not you that wanted the assessment
done. I don’t know how, but do you
recal l  after the numerous t imes I
asked you to look into it until it was
finally done? 
The following colloquy ensued:
[MS. Q.]: I don’t see what’s wrong with
that questioning.
THE COURT: I understand that. * * *
That’s why I’m sitting up here and
you’re standing there, to be honest.
* * * And if I go into a great deal of
detail for you, then I’m going to be
standing next to you being your lawyer
and not being the Judge in this case,
is the problem. * * * So, telling me you
don’t understand why, you ask me to
explain it, then—well, we already had
a lawyer for you, you discharged. So,
don’t be disappointed.

Ms. Q. also pursued the issue of an ex parte pro-
tective order that Ms. Lovett-Sampson had advised Mr.
A. to file after an incident in which Ms. Q. allegedly
went to Mr. A.’s house and kicked his door. She again
attempted to show that Ms. Lovett-Sampson had not
assisted Ms. Q. with respect to Ms. Q.’s complaints of
domestic violence. The following exchange is perti-
nent:

[MS. Q.]: . . . [D]id you ever recom-
mend or try to aide [sic] me in my
plight of domestic violence in the
home? 

[COUNSEL FOR SOCIAL SER-
VICES]: Objection.
THE COURT: Sustained. Next ques-
tion. It’s sustained for a number of dif-
ferent reasons, and one of those are it
assumes facts not in evidence. Next
question.
[MS. Q.]: Can you say that one more
time — I didn’t hear you, sir, please? 
THE COURT: I said it was sustained,
because it assumes facts not in evi-
dence in your question. I won’t com-
ment fur ther,  because I  probably
shouldn’t. * * * I just don’t want to sit
up here and say objection every time
you ask a question — * * * — and you
think I’m not giving you your day in
court.

Subsequently, Ms. Q. attempted to establish that
Ms. Lovett-Sampson was biased in favor of Mr. A. Ms.
Lovett-Sampson asserted that she has “entertained
[Mr. A.’s] wishes, as well as [Ms. Q.’s] wishes,” and stat-
ed that her job was to assess “the safety of [Alijah] at
the time that [she] received the case.”

Thereafter, Ms. Q. sought to call two additional
witnesses: her sister and a woman from a foundation
that assists victims of domestic violence. At the court’s
suggestion, Ms. Q. made a proffer as to their testimo-
ny.12 She said that both would assist in facilitating visi-
tation between Ms. Q. and Alijah.

The court also allowed Ms. Q. to make a state-
ment. Ms. Q., who was not under oath, told the court
that she was “aware that [she] cannot take care of
[Alijah],” but wanted Mr. A. to undergo “parental coun-
seling” and to take proper care of the child. Ms. Q. also
suggested that counsel for Alijah was biased in favor
of Mr. A. Further, she said:

My concern is th is,  is  that
because Mr. [A.] for whatever reason
— he may have — he may be angry
with me, because I did him wrong, but
he’s done the same. And we both
need a lot of help, so even though the
Court might not indulge me, what the
child’s attorney did say, that at least
they were going to try to — she said
this, and I have other witnesses of the
attorney say that she was going to
ask for parental counseling for him.
And then, she turned around, and she
reneged on it. All I wanted was family
counseling for the family . . .

But all I’m asking the Court is, is
that we — that Ali jah be proper ly
taken care of, but I just think he is, but
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I think he needs a little help. And I just
want enough time so that he doesn’t
have to internalize, saying, “Where is
my Mommy?” because I remember
the first time when I left him for 30
days how when he saw me — I
walked up to the car, and he looked at
me, and he just started screaming. He
started crying, and then we got him in
the house. He was kicking, he was bit-
ing, he would look at me . . .

But the emotional empathy that
[Mr. A.] has for my son is why I’m
standing here. Its [sic] not — it’s close
to zero he puts himself first I’ve seen
him put his own children at risk, call-
ing them in the room, calling me a
crackhead and saying I have nine chil-
dren . . .

* * *
— all I’m asking for now is, is that my
child get enough time to bond with me
and that we will — I will come back
and try to get him later when I get
more stabilized.

Mr. A. informed the court that he was “taking
counseling and [attending] parenting classes right
now.” No other information was presented to the court.

Thereafter, the court orally overruled Ms. Q.’s
exceptions.13 Then, on December 23, 2009, the court
issued a “Review Hearing Order,” granting custody of
Alijah to Mr. A.

Regarding Ms. Q.’s discharge of counsel, the
Review Hearing Order stated:

The Court notes that initially Susan
Gilhooly, Assistant Public Defender
also appeared as counsel for the
Respondent’s mother; however, Ms.
Gilhooly advised the Court that the
mother no longer wished to be repre-
sented by the Office of the Public
Defender. The Court verified with the
mother that she no longer wanted the
services of the Office of the Public
Defender, and that she wanted to pro-
ceed without the assistance of coun-
sel. The Cour t excused Assistant
Public Defender Susan Gilhooly and
her appearance was struck.
(Emphasis added.) 

In addition, the court said:
Respondent Alijah Q. has remained in
the custody of his father Antoine A.
dur ing the review per iod. The

Department retained protective super-
vision. The Respondent continues to
receive the appropriate care in his
father’s custody. During the review
period the mother retained supervised
visitation with the Respondent. There
were some incidents of concern dur-
ing the mother’s supervised visits as
detailed in County’s Exhibit One and
as testified to by the Department’s
worker that lead the Court to conclude
that continued supervised visitation is
warranted.

The court also rescinded the award of protective
supervision to DSS, ordered “liberal and supervised”
visitation to Ms. Q., “terminated” the “interest” of DSS
and the court, and closed the case.

DISCUSSION 
Appellant contends that the court erred in dis-

charging Ms. Q.’s counsel without first obtaining a valid
waiver of counsel. Noting that she had a statutory right
to counsel, pursuant to Maryland Code (2006 RepI.
Vol., 2009 Supp.), § 3-813(a) of the Courts & Judicial
Proceedings Article (“C.J.”), Ms. Q. argues that the
court was required to follow the waiver of counsel pro-
cedure delineated in Rule 11-106(b)(1). In her view,
that rule applies to juvenile delinquents as well as to
the parties in CINA cases. Noting that the court’s
Review Hearing Order stated that it had “verified with
the mother that she no longer wanted” counsel, Ms. Q.
contends that the court’s finding is not supported by
the record.

In addition, Ms. Q. insists that she was preju-
diced by the lack of counsel. She points to the court’s
failure to analyze “whether there was a likelihood of
further abuse or neglect by Ms. Q. if she were granted
custody or unsupervised visitation.” In her view, “the
court erred in granting only supervised visitation,” as
the “incidents” concerning Ms. Q. “do not rise to the
level at which supervised visitation is necessary.”
Further, Ms. Q. complains that the court “erred in fail-
ing to order a specific visitation schedule.”

In support of her position, appellant maintains
that counsel would have protected her due process
rights. She asserts that “there was no way for the court
to assess the credibility or reliability of the evidence,”
and suggests that the “assistance of counsel would
have been critical in addressing these evidentiary
issues.” Further, Ms. Q. contends that her opportunity
to present her case was “severely curtailed.” She cites
her unsuccessful examination of Ms. Lovett-Sampson;
the numerous objections that the court sustained; the
court’s decision to require her to proffer witness testi-
mony; and its insistence on concluding proceedings by
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4:00 p.m.
Appellees contend that the court did not violate

Rule 11-106(b). Alijah recognizes that “a parent in a
CINA proceeding is entitled to the assistance of coun-
sel and that this right must be explained pursuant to
the waiver procedure of Md. Rule 11-106(b)(1).” But,
he contends that “it is not clear that the waiver proce-
dure [in Rule 11-106(b)] applies in the circumstances
of this case.” Rather, Alijah suggests that a “lesser
degree of compliance with Md. Rule 11-106(b)” is all
that is required in CINA cases. In the Department’s
view, however, Rule 11-106(b)(1) does not apply at all
to CINA cases. It argues:

[T]he language used in Rule 11-
106(b) and the pertinent CINA and
delinquency statutes compel the con-
clusion that the waiver provision in 11-
106 was intended to apply solely to
delinquency and CINS matters. Hence
the court did not err in allowing Ms. Q.
to represent herself, after she had
previously been advised of her right to
counsel, because a party in any civil
matter is entitled to proceed pro se.

Both appellees14 underscore that the primary pur-
pose of CINA proceedings is to protect the child’s best
interests; the proceedings are civil in nature; the dispo-
sitions available in a CINA case “involve child custody,
and do not involve any form of commitment for par-
ents”; and CINA matters do not subject parents to
criminal penalties. To that end, they observe that “the
State must meet the heightened beyond a reasonable
doubt standard in a delinquency case,” because a lib-
erty interest is implicated, whereas “the less stringent
preponderance of the evidence standard applies in
CINA adjudications,” because no liberty interest is
impl icated. Given these key di f ferences, argue
appellees, “Maryland courts have consistently refused
to apply the same procedural protections available in
delinquency proceedings, to parents involved in CINA
proceedings.”

In addition, DSS argues that the “commonsense
interpretation of Md. Rule 11-106(b)(1) is that it applies
[only] to juvenile petitions filed against children, rather
than CINA petitions, which are filed for the protection
of children.” According to DSS, the separate sections
of Rule 11-106(b) signify a “legislative intent to handle
CINA cases and delinquency cases differently.” The
Department explains:

Rule 11-106(b) is divided into four dis-
tinct and separately numbered sec-
tions. The first section describes a
waiver procedure to be used if “a
respondent or his parent indicates a
desire or inclination to waive repre-

sentat ion for  h imsel f ” Rule 11-
106(b)(1). Section two states that indi-
gents in delinquency, child in need of
supervision, and contributing cases
are entitled to legal representation at
no cost unless that right is “knowingly
and intelligently waived.” Rule 11-
106(b)(2). Section three states that
CJP § 3-821 governs the r ight to
counsel in a CINA case.[15] Rule 11-1
06(b)(3). Section four addresses the
appointment of an attorney to repre-
sent a child who is not indigent. Rule
11-106(b)(4).

Moreover, DSS contends that the “party” referred
to in Rule 11-106(b)(1) is a “respondent or his parent,”
which “indicate[s] that the waiver procedure is intend-
ed to apply only in the context of delinquency and
CINS cases.” It posits: “The absence of additional lan-
guage in Rule 11-106(b)(3) or in the Courts Article
requiring that a party in a CINA case knowingly and
intelligently waive the right to counsel indicates that
the waiver procedure does not apply to CINA matters.”

DSS contends that appellant had “ample oppor-
tunity to ask [Ms. Gilhooly] to continue with the repre-
sentation or to inform the court that she did not wish to
dismiss her lawyer.” It also argues:

The applicable statute pertaining to a
parent’s right to counsel in a CINA
case, CJP § 3-813, mandates the
right to counsel at every stage of the
proceedings, but does not require that
a parent be continuously re-apprised
of the right to counsel at every subse-
quent hearing. CJP § 3-813. Had the
legislature intended that parents have
such a right to advisement in CINA
cases, it could have enacted a statute
similar in form to CJP § 3-8A-20,
which specifically applies to juvenile
causes other than CINA cases. See
Subtitle 8A of CJP. CJP § 3-8A-20
sets for th a waiver procedure that
applies when a child in a delinquency
case or child in need of supervision
(CINS) case chooses to waive the
right to counsel. [ ] CJP § 3-8A-20(b).
The legislature has not enacted any
analogous provision to CJP § 3-8A-20
in the CINA statute. See Subtitle 8 of
CJP.

In sum, because Ms. Q.’s “personal liberty inter-
ests” were not at stake, appellees contend that “the
necessity of a personal waiver of the right to counsel”
was neither triggered nor required.
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We begin with a review of the relevant portion of
C.J. § 3-813:

§ 3-813. Right to counsel.
(a) In general. — Except as provided in subsec-

tions (b) and (c) of this section, a party is entitled to
the assistance of counsel at every stage of any pro-
ceeding under this subti t le [Juvenile Causes —
Children in Need of Assistance].

(b) Eligible par t ies. — Except for the local
department and the child who is the subject of the
petition, a party is not entitled to the assistance of
counsel at State expense unless the party is:

(1) Indigent; or 
(2) Otherwise not represented and:

(i) Under the age of 18 years; or 
(ii) Incompetent by reason of mental disability.

(c)  Representat ion by Off ice of  the Publ ic
Defender. — The Office of the Public Defender may
not represent a party in a CINA proceeding unless the
party:

(1) Is the parent or guardian of the alleged CINA;
(2) Applies to the Office of the Public Defender

requesting legal representation by the Public Defender
in the proceeding; and 

(3) Is financially eligible for the services of the
Public Defender.

Ms. Q.’s status as an indigent, and her statutory
entitlement to legal representation are not challenged
on appeal. We focus here only on the waiver of her
entitlement to counsel. Maryland Rule 11-106, in the
“Juvenile Causes” Title, is pertinent to the issue of
waiver. It states, in part:

Rule 11-106. Right to counsel.
a. In all proceedings — Appearance of out-of-

state attorney. The respondent is entitled to be repre-
sented in all proceedings under this Title by counsel
retained by him, his parent, or appointed pursuant to
the provisions of subsection b 2 and 3 of this Rule. An
out-of-state attorney may enter his appearance and
participate. . . .

b. Waiver of representation — Indigent cases
— Non-indigent cases.

1. Waiver procedure. If, after the filing of a juve-
nile petition, a respondent or his parent indicates a
desire or inclination to waive representation for him-
self, before permitting the waiver the court shall deter-
mine, after appropriate questioning in open court and
on the record, that the party fully comprehends:

(i) the nature of the allegations and the proceed-
ings, and the range of allowable dispositions;

(ii) that counsel may be of assistance
in determining and presenting any
defenses to the allegations of the

juvenile petition, or other mitigating
circumstances;
(iii) that the right to counsel in a delin-
quency case, a child in need of super-
vision case, or a case in which an
adult is charged with a violation of
Section 3-831 of the Courts Article
includes the r ight  to the prompt
assignment of an attorney, without
charge to the party if he is financially
unable to obtain private counsel;
(iv) that even if the party intends not
to contest the charge or proceeding,
counsel may be of substantial assis-
tance in developing and presenting
material which could affect the dispo-
sition; and 
(v) that among the party’s rights at
any hearing are the right to call wit-
nesses in his behalf, the right to con-
front and cross-examine witnesses,
the right to obtain witnesses by com-
pulsory process, and the r ight to
require proof of any charges.
2. Representat ion of indigents in
delinquency, child in need of supervi-
s ion,  and contr ibut ing cases. (a)
Unless knowingly and intelligently
waived, and unless counsel is other-
wise provided, an indigent party, or an
indigent chi ld whose parents are
either indigent or unwilling to employ
counsel, shall be entitled to be repre-
sented by the Office of the Public
Defender in a delinquency case, a
child in need of supervision case, or a
case in which an adult is charged with
a violation of Section 3-831 of the
Courts Article, at any stage in a waiv-
er, adjudicatory or disposition hearing,
or hear ing under Rule 11-116
(Modification or Vacation of Order).
(b) Upon request or upon the court’s
own motion, the Office of the Public
Defender shall appoint, in a delin-
quency case, a child in need of super-
vision case, or a case in which an
adult is charged with a violation of
Section 3-831 of the Courts Article,
separate counsel to represent any
indigent party other than the child if
the interests of the child and those of
the party appear to conflict, and if
such counsel is necessary to meet the
requirements of a fair hearing.
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3. Child in need of assistance cases.
A party in a child in need of assis-
tance proceeding is entitled to the
assistance of counsel as provided in
Section 3-821 of the Courts Article.[16]

4. Non-indigent cases. Upon motion of
any party or upon the court’s motion,
the court may appoint an attorney to
represent a child. Compensation for
the services of the attorney may be
assessed against any party.

(Emphasis added.) 
The principles of statutory construction pertain

to our interpretation of C.J. § 3-813. Similarly, in our
interpretation of Rule 11-106, “we must apply the
same standards of construction that apply to the inter-
pretation of a statute.” State v. Wiegmann, 350 Md.
585, 592 (1998). See also Johnson v. State, 360 Md.
250, 264 (2000) (recognizing that “[t]he canons and
principles which we follow in construing statutes apply
equally to an interpretation of our rules.”) (Citation
omitted). Therefore, we turn to review these principles.

“The cardinal rule of statutory interpretation is to
ascertain and effectuate the real and actual intent of
the Legislature.” Lockshin v. Semsker, 412 Md. 257,
274 (2010). Our analysis is guided by the plain lan-
guage of the statute. Id. “Similarly, with respect to the
Maryland Rules, we seek to ascer tain the Cour t
ofAppeals’s intent in promulgating the rule,” In re
Charles K., 135 Md. App. 84, 97 (2000), giving the
words their ordinary meaning. Zetty v. Piatt, 365 Md.
141, 152 (2001). In addition, “we construe the words in
the text of a rule” so as to give “effect to the rule as a
whole.” In re Charles K, 135 Md. App. at 97. As with
statutes, when we construe a rule, “we must give effect
to the entire rule, ‘neither adding, nor deleting, words
in order to give it a meaning not otherwise evident by
the words actually used.’ Our mission is to give the rule
a reasonable interpretation in tune with logic and com-
mon sense.” In re Victor B., 336 Md. 85, 94 (1994)
(citation omitted); see Brown & Williamson Tobacco
Corp. v. Gress, 378 Md. 667, 676 (2003).

Ordinarily, if the language of a statute is unam-
biguous, our inquiry as to legislative intent comes to
an end. Lockshin, 412 Md. at 275. If a statute is
ambiguous, however, we look to the “legislative intent
in other indicia, including the history of the legislation
or other relevant sources intrinsic and extrinsic to the
legislative process.” Id. at 276. Similarly, if a rule is
unambiguous, our analysis usually terminates. Hoang
v. Hewitt Ave. Assocs., 177 Md. App. 562, 588 (2007).
But, when the rule is ambiguous, “we may look to other
sources in order to determine the Court of Appeals’s
intent.” Wiegmann, 350 Md. at 592. Nevertheless, 

[e]ven if the language of a rule is

clear, we may consider extrinsic mate-
rial that “fairly bears on the fundamen-
tal issue” of the purpose or goal of the
rule . . . This is because “[o]ur mission
is to give the rule a reasonable inter-
pretation in tune with logic and com-
mon sense.” Therefore, we may con-
sider the history of a particular rule as
an aid to determining the cour t ’s
intent.

Id. at 592-93 (alteration in original) (citations
omitted).

In Johnson, 360 Md. at 265 (citations omitted),
the Court explained:

The venerable plain meaning
principle, central to our analysis, does
not, however, mandate exclusion of
other persuasive sources that lie out-
side the text of the rule. We have often
noted that looking to relevant case law
and appropriate secondary authority
enables us to place the rule in ques-
tion in the proper context.

As we have seen, Rule 11-106(b) is captioned, in
part, “Waiver of representation,” and Rule 11-106(b)(1)
sets forth the “Waiver procedure.” In our view, Rule 11-
106(b) distinguishes CINA cases and delinquency
cases with respect to waiver of counsel.

Rule 11-106(b)(1) refers to the “filing of a juvenile
petition.” In addition, the “party” referred to in Rule 11-
106(b)(1) is a “respondent or his parent.” As DSS sug-
gests, the commonsense interpretation of Rule 11-
106(b)(1) is that it applies to petitions filed against chil-
dren, not petitions filed for their protection, such as a
CINA petition. Moreover, Rule 11-106(b)(2) specifically
refers to the knowing and intelligent waiver of counsel,
but only as to “delinquency, child in need of supervi-
sion, and contributing cases.” Notably, that subpart
omits any reference to CINA cases. It is only in Rule
11-106(b)(3) that we see an explicit reference to CINA
cases within the province of C.J. § 3-813. Yet, no other
category of cases is mentioned in that subpart, nor is
there any reference to the waiver of counsel. Thus,
construing Rule 11-106 as a whole, and looking at its
plain text, the rule does not establish the requirement
of a voluntary and knowing waiver of counsel in CINA
cases.

The Court of Appeals Standing Committee on
Rules of  Pract ice and Procedure ( the “Rules
Committee”) assists the Court of Appeals in develop-
ing the rules. See Md. Rule 16-801. As we have seen,
we may look to other sources to confirm or aid in our
interpretation. The discussion of the Rules Committee
as to the matter of the waiver of counsel in delinquen-
cy cases is consistent with our view.
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The waiver of counsel provisions in Rule 11-1
06(b)(1) derive from Rule 906, adopted in 1976. The
minutes of the November 1975 meeting of the Chapter
900 (Juvenile Causes) Rules Subcommittee of the
Rules Committee contain the following per tinent
remarks:

Judge Karwacki stated that in this, and other,
rules such as Rule 906 (Right to Counsel) delinquency
cases ought to be treated differently than nondelin-
quency cases, and that all such rules should be split
into two sections.

* * *
Rule 906 b 1 presumably applies only to delin-

quency cases.
Minutes from the Chapter 900 (Juvenile Causes) Rules
Subcomm. 3, 5 (Nov. 19, 1975) (emphasis added).
From these minutes, it would indeed appear that the
waiver provision of Rule 1 1-106(b)(1) was intended to
apply only to juvenile delinquency proceedings.

The case of In re Christopher T., 129 Md. App. 28
(1998), a delinquency case, is noteworthy. There, a
juvenile appeared without an attorney for an adjudica-
tory hearing. Id. at 32. Based on the court’s belief that
it had previously advised the juvenile of his right to a
lawyer, and that his mother “lacked ‘any good reason’”
for failing to obtain counsel, the trial court found a
waiver of counsel by inaction, proceeded with the
hearing, and determined that the juvenile was a delin-
quent. Id. On appeal, we concluded that “strict compli-
ance with Rule 11-106(b) is essential to uphold a waiv-
er of counsel in a delinquency proceeding.” Id. at 42
(emphasis added).

In its decision to vacate and remand, the Court
said, id. at 40:

[E]ven if a waiver could be based on a
finding that Ms. T. was dilatory, Rule
11-106(b) does not specifically pro-
vide for waiver by inaction. . . .

Even if appellant had expressly
waived his right to counsel, or did so
by inaction, such a waiver would have
been ineffective, because the record
plainly demonstrates that the court
failed to provide the information man-
dated by Md. Rule 11-106(b)(i), (ii),
(iv), and (v). Specifically, the record is
devoid of any indication that appellant
was advised of the following . . . [infor-
mat ion detai led in Md. Rule 11-
106(b)(1)(i)-(v).] 

In In re Shawn P., 172 Md. App. 569 (2007), also
a juvenile delinquency case, we again examined a
juvenile’s alleged waiver of the right to counsel by
inaction. The Court stated, id. at 583:

The statute provides that there be
appropriate questioning in open court,
on the record. That questioning must
elicit that the child fully comprehends
[the information detailed in Md. Rule
11-106(b)(1)(i)-(v)] . . . [T]he record
clearly reflects that no conference
took place where any of the above
matters could have been discussed,
nor were they explained on the
record.

To be sure, in the two cases discussed above,
the Court only considered the waiver issue in the
delinquency context, and not in regard to CINA pro-
ceedings. Here, the issue concerns the procedure, if
any, attendant to the waiver of counsel in a CINA case.
Therefore, the cases above are not controlling.

In re Blessen, 392 Md. 684 (2006) (“Blessen”), is
also illuminating, although it concerned the waiver of
the right to a contested adjudicatory hearing in a CINA
case, rather than the waiver of the right to counsel. In
that case, the trial court did not hold a contested CINA
adjudicatory hearing because counsel for the mother,
Ms. H., represented that the mother wanted to mediate
the dispute. Id. at 688. After mediation, the parties
agreed to an amended petition, the facts of which
formed the basis for a finding of CINA. Id. at 688-89. At
the conclusion of the proceedings, however, Ms. H.
protested that the court had never inquired as to her
character or her “situation.” Id. at 689. The court indi-
cated that it had relied on her attorney as to the stipu-
lation of facts contained in the amended CINA petition.
Id. at 690. The court placed the child in foster care. Id.
at 689.

On appeal, the mother contended that the stipu-
lation of counsel was not sufficient to waive her right to
a contested CINA adjudicatory hearing. Id. at 708.
Rather, she argued that “due process require[d] appli-
cation of the more stringent standard of waiver in CINA
adjudicatory proceedings.” Id. at 702. Ms. H. asserted,
id. at 692:

[T]he right to a contested CINA adju-
dicatory hearing only can be waived
where the record affirmatively disclos-
es a personal, voluntary, knowing and
intelligent relinquishment of the right
by the parent herself, which requires a
colloquy on the record in which the
court would advise the parent of the
right to have a contested CINA adjudi-
catory hearing, of the right to compel
and present witnesses and to present
evidence during the proceedings, that
waiver of the hearing could lead to
limitation of the parental rights, of the
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r isk of making incriminating state-
ments during the proceedings, and of
the burden of proof assigned to the
State, as well as would inquire into
whether the parent is under the influ-
ence of alcohol or drugs, understands
the English language, and is waiving
the proceedings voluntarily, absent
any duress or coercion.

The Court disagreed, stating, id. at 708:
Certainly if the due process rights of
parents are not violated by the failure
to file a timely notice of objection in
termination of parental rights proceed-
ings, their due process rights are not
violated when they do not personally
waive less intrusive CINA adjudicatory
proceedings.

Contrary, then, to the arguments
raised by Ms. H., the stricter standard
of waiver requiring the court to con-
duct a personal colloquy with a parent
to establish her or his voluntary, know-
ing and intelligent waiver ordinarily
only has been appl ied where the
r ights to be waived have been
deemed to be “fundamental,” and the
proceedings have been those that
could result in confinement. In the
present case, Ms. H.’s waiver of a con-
tested CINA adjudicatory hearing was
sufficient when her attorney concurred
with the stipulated facts.[17]

Based on all of the foregoing, we are satisfied
that the strict waiver of counsel requirements embod-
ied in Rule 11-106(b) do not apply to a parent’s waiver
of his or her statutory right to counsel in a CINA case.
However, this conclusion does not fully dispose of
appellant’s claim of error. We elaborate.

In Lassiter v. Department of Social Services, 452
U.S. 18 (1981), the Supreme Court left to the trial
court—subject to appellate review—the decision of
whether due process requires the appointment of
counsel in a termination of parental rights proceeding.
Id. at 13. But, the Court characterized as “enlightened
and wise” those state practices providing for appoint-
ment of counsel in both neglect and termination cases,
stating, id. at 33-34:

A wise public policy, however, may
require that  h igher standards be
adopted than those minimally tolera-
ble under the Constitution. Informed
opinion has clearly come to hold that
an indigent parent is entitled to the
assistance of appointed counsel not

only in parental termination proceed-
ings, but in dependency and neglect
proceedings as well.

In Maryland, the Legislature enacted C.J. § 3-
813, which provides for the right to counsel in CINA
proceedings. The General Assembly has underscored
its view of the importance of the right to counsel in
such cases by making clear that the right is available
to indigent persons through the Office of the Public
Defender. See Md. Code (2001, 2008 RepI. Vol.), § 16-
204(b)(1)(v) of the Criminal Procedure Article (“C.P.”)
(stating that the Office of the Public Defender shall
provide representation for “a proceeding involving chil-
dren in need of assistance under § 3-813 of the Courts
Article”).18

We are mindful that a statutory right, such as the
one created by C.J. § 3-813 and C.P. § 16-204,19 “while
deserving of protection, is not necessarily the equiva-
lent of a constitutional right.” In the Matter of the
Welfare of G.L.H., 614 N.W.2d 718, 722 (Minn.), cert.
denied sub nom. Jackson v. Ramsey County, 531 U.S.
967 (2000). Nevertheless, in order to effectuate and
safeguard the statutory right to counsel in CINA cases,
certain minimal protections must govern the waiver of
counsel, even if the waiver need not satisfy Rule 11-1
06(b)(1) or constitutional standards of a voluntary,
knowing, and intelligent waiver. See Bearden v. Ark.
Dep’t of Human Servs., 42 S.W.3d 397, 402 (Ark.
2001) (noting the distinction between a statutory right
and a due process right to counsel, the latter of which
requires a “voluntary, knowing, and intelligent waiver”
(citation omitted)); cf In re Adoption/Guardianship of
Chaden M., 189 Md. App. 411, 417 (2009) (holding
that the statutory right to assistance of counsel in a
termination of parental rights case includes the right to
effective assistance of counsel), cert. granted, 415 Md.
40 (2010).

To be sure, Blessen, supra, 392 Md. 684, made
clear that a full blown waiver of counsel colloquy is not
required with respect to a contested CINA adjudicatory
hearing. Id. at 708. But, the case did not concern a
waiver of the statutory right to counsel. Moreover, the
Court certainly suggested that at least some waiver of
the right to a contested CINA hearing was appropriate,
even if it did not have to satisfy the strict “voluntary,
knowing, intelligent” standard. Id. Under the facts of
that case, the Court indicated that it was sufficient that
such a waiver could be made by counsel for the party.
Id. Under the facts of this case, however, Ms. Gilhooly
could not waive Ms. Q.’s right to counsel.

The relationship of lawyer to client is generally
one of agency. See Salisbury Beauty Sch. v. State Bd.
of Cosmetologists, 268 Md. 32, 45 (1973). Ordinarily,
“[t]he actions of an attorney within the scope of his
employment are binding upon his client under the ordi-
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nary principles of agency.” Id. at 46; see Rule 1-332
(recognizing that an attorney may act for a client). In
Blessen, it was reasonable for the trial court to rely on
the waiver representations made by Ms. H.’s lawyer,
who unequivocally served as the agent for Ms. H.’s
interests throughout the proceedings. See Ins. Co. of
N. Am. v. Miller, 362 Md. 361, 374-75 (2001) (“[T]here
is a prima facie presumption that an attorney has
authority to bind his client by his actions relating to the
conduct of litigation.” (alteration in original) (citation
omitted)); see also 7AM. JUR. 2D Attorneys at Law §
157 (2007) (“The entry of appearance by an attorney
is itself presumptive evidence of his or her authority to
represent the person for whom he or she appears . . .
In a civil proceeding, a client is bound by statements of
his or her attorney made in open court when the state-
ments are made in the client’s presence and are not
denied by the client.”).

The general agency principle is not without
exception, however. For example, in the context of set-
tlement agreements, we have declined to apply the
presumption that counsel’s acts are imputed to the
client. We said in Kinkaid v. Cessna, 49 Md. App. 18,
22 (1981), that “an attorney has no implied authority to
compromise his cl ient’s claim.” See also King v.
Bankerd, 303 Md. 98, 108 (1985) (“Even if a general
discretion is vested in the agent, it is not deemed to be
unlimited. But it must be exercised in a reasonable
manner, and cannot be resorted to in order to justify
acts, which the principal could not be presumed to
intend, or which would defeat, and not promote, the
apparent end or purpose, for which the power was
given.” (citation omitted)); Mitchell Properties, Inc. v.
Real Estate Title Co., 62 Md. App. 473, 483 (1985).

At the hearing on October 23, 2009, Ms. Gilhooly
informed the court that she came prepared to enter
her appearance, but that Ms. Q. did not want her ser-
vices. In fact, as of October 9, 2009, Ms. Gilhooly was
already the attorney of record. In any event, when Ms.
Gilhooly sought to withdraw, the court immediately
acquiesced. It said: “All right. We’ll excuse you, unless
somebody objects.” At the time, Ms. Gilhooly was not
necessarily acting as her client’s agent or in her
client’s interest; in the context of an eleventh hour
request by an attorney to withdraw from a case, the
attorney’s interest may be at odds with that of the
client. Under such circumstances, Ms. Gilhooly’s repre-
sentation to the court should not have bound Ms. Q. to
a waiver. See Colonial Bldg. & Loan Ass’n v. Boden,
169 Md. 493, 498 (1935) (“[T]he act of the agent will
not bind the principal if the interests of the former in a
given transaction are hostile to those of the latter.”).
Instead, the court should have inquired of Ms. Q. to
verify whether she wanted Ms. Gilhooly’s legal ser-
vices, to confirm that she was electing self-representa-
tion over professional representation at an evidentiary

hearing that was about to begin.
We recognize that Ms. Q. did not object when the

court said, “unless somebody objects.” But, neither did
she expressly consent. Indeed, Ms. Q. never uttered a
single word, nor does the record reflect so much as a
nod by her in agreement with Ms. Gilhooly. As to Ms.
Q.’s failure to object, it is for this very reason that liti-
gants are guided and assisted by counsel. Because
the court’s inquiry was not specifically directed to Ms.
Q., she could have thought that the court’s comment
was directed to counsel  for  DSS and Al i jah.
Alternatively, Ms. Q. may have been too intimidated to
speak up. That we are left to speculate about Ms. Q.’s
silence underscores the issue.

As we see it, in the absence of any affirmative
indication by Ms. Q. that she assented to the discharge
of her counsel, it was incumbent on the judge to make
some attempt to verify that, moments before the hear-
ing was to begin, Ms. Q. wanted to discharge her
lawyer. Cf. Di l lard v. Slate , __ Md. __, No. 50,
September Term, 2009, slip op. at 6, 11, 20-21 (filed
August 25, 2010) (finding that the trial cour t had
abused its discretion in not “fully inquir[ing] about . . .
the extent of the prejudice to the defendant,” even
though the defendant had not asked for a voir dire of
the jurors involved in potential misconduct, and stating
that “the court has a duty to fully investigate allega-
tions of juror misconduct before ruling on a motion for
a mistrial, and that failure to conduct a voir dire exami-
nation of the jurors before resolving the issue of preju-
dice is an abuse of the trial judge’s discretion”); State
v. Brown, 342 Md. 404, 429-30 (1996) (where defen-
dant’s counsel and defendant’s father addressed the
trial court as to the defendant’s request for discharge
of counsel, the Court said: “It is Respondent’s reply,
not that of his father [or his counsel], that ordinarily
would be relevant to determine whether or not the dis-
charge [of counsel] should be permitted, because the
[Sixth Amendment] right to counsel and the right to
self-representation are personal r ights,” and “the
responsibility is on the trial judge to ensure that the
reason for request ing dismissal  of  counsel  is
explained” (emphasis added)).

We are mindful of Blessen’s admonition that a
personal, voluntary, knowing, and intelligent waiver
colloquy is ordinarily required only in proceedings that
involve fundamental rights or could result in confine-
ment. Although the Sixth Amendment does not apply
here, Chaden M., 189 Md. App. at 425, a CINA pro-
ceeding implicates a “fundamental” right; a CINA case
may alter the parent-child relationship and it may lead
to the termination of parental rights. In In re Maria P.,
393 Md. 661 (2006), the Court of Appeals stated:

It is well-established that a parent’s
interest in raising a child is a funda-
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mental right. Equally understood is
the principle that a parent’s funda-
mental right is not absolute, and is
subject to the best interests of the
child standard. [A parent] . . . clearly
has a liberty interest in the care and
custody of her child, and when, as in
a CINA proceeding, a state seeks to
change the parent-child relationship,
“the due process clause is implicated.”
Id. at 675-76 (2006) (citations omit-
ted) (emphasis added).

In re Maria P. supports our view that the court
should have attempted to verify with Ms. Q. that she
wanted to discharge her lawyer. In that case, the moth-
er was excluded from the courtroom during her child’s
testimony at a CINA hearing. Id. at 676. In finding that
the trial court abused its discretion, the Court stated:
“There is no indication on the record that the hearing
judge considered Petitioner’s due process rights. No
testimony was placed on the record, and no inquiries
were made of the Department as to the specific rea-
sons for Petitioner’s exclusion during [her child’s] testi-
mony.” Id. (emphasis added).

Maryland Rule 2-132(b) is also relevant. It pro-
vides that a court may deny a motion to strike an attor-
ney’s appearance if it finds that “withdrawal of the
appearance would cause undue delay, prejudice, or
injustice.” To be sure, there is no script to which a trial
court must adhere in connection with a waiver of coun-
sel in a CINA case. But, we cannot detennine from the
record whether the court considered the issue of prej-
udice.

In addition, as we have noted, the court’s Order
said: “The Court verified with the mother that she no
longer wanted the services of the Office of the Public
Defender, and that she wanted to proceed without the
assistance of counsel.” Even if the court is not required
to verify the CINA parent’s desire to discharge coun-
sel, the court’s finding is not supported by the record.
This suggests that the court may have discharged
counsel in the mistaken belief that it had verified Ms.
Q.’s desire to do so.

Finally, we are unpersuaded by the argument
that Ms. Q. was not prejudiced by what occurred. In In
re Maria P., the Court found that the court’s error was
not harmless, noting that the appellant in that case
was unable to confer with her attorney as a result. Id.
at 678. Ms. Q.’s unskillful cross-examination was plain-
ly evident. To find harmless error would undermine the
statutory entitlement to counsel set forth in C.J. § 3-
813.

JUDGMENT VACATED. CASE REMANDED TO THE
CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY

FOR FURTHER PROCEEDINGS.
COSTS TO BE PAID BY APPELLEES.

FOOTNOTES
1. Mr. A. participated in the CINA proceedings but has not par-
ticipated in this appeal.
2. The report also provided information relating to Ms. Q.’s pre-
vious treatment programs. It said:

A service plan was implemented, which
stated that Ms. [Q.] will enter and com-
plete a 28 day program at Mountain
Manor. It also indicated that Ms. [Q.]
would enter a long term inpatient pro-
gram after completing the program at
Mountain Manor. She entered Second
Genesis on November 17,2008 and left
on November 27, 2008.

3. The services included a “[d]evelopmental assessment” for
Alijah; [i]n patient substance abuse treatment” for Ms. Q.;
“[m]edication management” for Ms. Q.; and a “[d]omestic vio-
lence lethality assessment for both parents.” The court also
ordered Mr. A. to submit to a paternity test. The results of that
test indicated a 99.94% probability of paternity. The court
subsequently found Mr. A. to be Alijah’s father.

4. An exceptions hearing was previously scheduled for June
26, 2009, but was postponed by agreement.

5. The report contains the date of April 24, 2009. However,
we believe it is an updated version of the report of the same
date, submitted at the hearing on May 11, 2009.

6. In Alijah’s brief, his counsel asserts:

Just prior to the start of the hearing,
Ms. Q. fired her public defender and
indicated to Judge Nichols her inten-
tion to proceed pro se. The assistant
public defender asked the court to
discharge her, provided to Ms. Q.
some documents,  and was then
excused.

Our review of the record does not reflect that Ms. Q. actually
indicated her desire to proceed pro se.

7. In the transcript, Ms. Gilhooly’s name was incorrectly
spelled “Gilbowy,” and Ms. Wolfson’s name was incorrectly
spelled as “Wilson.”

8. Following the court’s comment, “unless somebody objects,”
Alijah’s attorney immediately addressed the court, identifying
herself as the child’s attorney and “mention[ing] that Mr.
Anderson, the child’s father, is here.”

9. We cannot determine from the transcript whether Ms.
Gilhooly remained for the duration of the proceedings.
However, when Ms. Q. was unable to locate “the report,” Ms.
Gilhooly said: “Ms. [Q.], you are aware that you cannot call
me as a witness.” Ms. Q. did not respond. We found no other
references in the transcript to Ms. Gilhooly.
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10. In the transcript, Ms. Lovett-Sampson’s name was erro-
neously spelled “Medisia Lovett Sampson.”

11. We quote several colloquies because they reveal the diffi-
culty Ms. Q. had in her examination of the witness, a circum-
stance relevant to the first issue, discussed infra.

12. The court had previously stated that it would adjourn at
4:00 p.m. Based on Ms. Q.’s brief, we assume that the 4
o’clock hour was approaching.

13. In a handwritten letter from Ms. Q. to Judge Missouri,
filed on November 6, 2009, Ms. Q. complained about the
hearing. She averred, inter alia, that she had “never [been]
given a chance to present any evidence,” including that no
drugs were found in her system.

14. Alijah and DSS filed separate briefs but make several
simi lar arguments as to the waiver of counsel issue.
Therefore,  unless otherwise noted, we shal l  refer to
appellees’ arguments collectively.

15. Former C.J. § 3-821 concerned a party’s right to counsel
in a CINA case. It is now found in C.J. § 3-813, although Rule
11-106 does not reflect this statutory change.

16. As previously noted, former C.J. § 3-821 of the CINA
statute is now found in C.J. § 3-813.

17. In his dissent, Chief Judge Bell said that “the trial court
had a duty to question [Ms. H.] further as to the meaning of
her statements and her intention.” Id. at 723.

18. Under C.P. § 16-204, there are only six categories of
cases for which legal representation is provided to indigent
persons at State expense.

19. These provisions would seem to satisfy the Supreme
Court’s characterization of “enlightened and wise” enact-
ments.
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On February 1, 2010, the Circuit Court for Queen
Anne’s County awarded the parties, appellee, Ms.
Chona Meyr, and appellant, Mr. Ronald Meyr, a limited
divorce. This appeal arises from orders of the circuit
court regarding: (1) Ms. Meyr’s visitation rights; and (2)
payment of attorneys’ fees for the best interest attor-
ney and for Ms. Meyr in connection with the appeal ini-
tiated by Mr. Meyr.

Mr. Meyr presents the following questions for our
review, which we quote:

1. Did the trial court exceed its author-
ity when it delegated to the best inter-
est attorney the decision of how long
family reunification therapy would con-
tinue? 

2. Did the trial court properly exercise
its discretion when it failed to specify
the day and time of visitation? 

3. Did the trial court abuse its discre-
tion when it ordered appellant to pay
for all of the services of the best inter-
est attorney and to pay advanced
appellate attorney’s fees to appellee? 

For the reasons set forth below, we agree that
the court improperly ordered Mr. Meyr to pay the best
interest attorney’s fee. Otherwise, we shall affirm the
judgments of the circuit court.

FACTUAL AND PROCEDURAL BACKGROUND 
Mr. and Ms. Meyr were married in 1996. The par-

ties had three children, a daughter born on January 7,
1998, and twin girls born on September 8, 2000. On
April 6, 2009, Ms. Meyr filed a Complaint for Absolute
Divorce, or in the Alternative, Complaint for Limited
Divorce.

On May 21, 2009, a Pendente Lite Hearing was
held before a Master. At the hearing, the Master found
that Ms. Meyr had “not been permitted to see, or have
contact with the children since she left.” The court sub-
sequently issued several orders, providing for Ms.
Meyr to have visitation with the children, ordering Mr.
Meyr to pay alimony to Ms. Meyr in the amount of
$600.00 per month, and appoint ing Jean Meta,
Esquire, to represent the minor children. The court
ordered Mr. Meyr to pay the attorney a deposit of
$750, indicating that “a final allocation of fees will be
determined by the Court at the hearing on the merits
of the case, or upon motion of child’s counsel.”

On July 21, 2009, Mr. Meyr filed a motion to
amend the Pendente Lite Order, arguing that unsuper-
vised visitation with Ms. Meyr was not in the best inter-
est of the children “due to the problems the children
have been having before[,] during[,] and after the
supervised visitation, and the concerns of the chil-
dren’s therapist.” Mr. Meyr also claimed that Ms. Meyr’s
home was not a suitable location for unsupervised visi-
tation because she lived with a person with “an exten-
sive criminal record.” Mr. Meyr asked the court to
extend supervised visitation.

On July 30, 2009, Ms. Meyr filed a Motion for
Order of Contempt and Motion to Enforce Order, argu-
ing that Mr. Meyr was not complying with the order to
give her unsupervised access to the children, and he
had failed to make alimony payments as ordered. A
Show Cause hearing was scheduled for September
22, 2009.

On August 7, 2009, Ms. Meyr filed an Answer to
Mr. Meyr’s motion to amend the Pendente Lite Order,
stating that the individual with a criminal record about
whom Mr. Meyr complained in his motion had lived
with Mr. and Ms. Meyr and their older daughter while
the parties were married, and that Mr. Meyr did not
make “sufficient allegations to constitute a Petition to
Modify Custody.” On August 12, 2009, the court denied
Mr. Meyr’s motion to amend the Pendente Lite Order.
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On August 21, 2009, Mr. Meyr filed a Motion to
Modify Visitation. He argued that unsupervised visits
were not in the best interests of the children, alleging
that the children refused to participate in unsupervised
visitation, and that Ms. Meyr “involved the Sheriff ’s
Department Deputies in attempting to force the chil-
dren to attend.” He stated that the court-appointed
best interest attorney agreed that unsupervised visita-
tion was not in the children’s best interest.1 Mr. Meyr
requested that the court schedule an emergency visi-
tation hearing and “[m]odify the Order to continue visi-
tation at the Visitation Center until the Therapist and
Children’s counsel believe it is appropriate for unsu-
pervised visits.”

On August 24, 2009, Mr. Meyr filed an Answer to
[Ms. Meyr’s] Motion for Order of Contempt and Motion
to Enforce Order. Mr. Meyr asser ted that he had
informed Ms. Meyr’s counsel prior to July 26, 2009,
that the transportation of the children was Ms. Meyr’s
responsibility and that, due to the “extensive criminal
history” of the individual with whom Ms. Meyr resided,
Mr. Meyr did not want the children at Ms. Meyr’s home.
Mr. Meyr claimed that the children refused to visit with
Ms. Meyr and that it was not in the children’s best
interest to be forced to do so. Mr. Meyr also admitted
that he had failed to pay alimony to Ms. Meyr, but he
claimed that he was in the process of putting wage
withholding in place with his employer.

On September 22, 2009, a Show Cause hearing
took place. Mr. Meyr promised to pay Ms. Meyr alimony
of $1,200 immediately, and he was ordered to pay
arrears in the amount of $1,200 by November 23,
2009. The parties agreed to participate in, and split
evenly, fees for family reunification therapy. The con-
tempt matter was continued until November 23, 2009,
but after the parties resolved the issues, the court dis-
missed the Petition for Contempt.

On January 19 and 20, 2010, trial proceeded.
The circuit court made extensive findings of fact, which
the par t ies adopt,  in i ts February 1,  2010,
Memorandum Opinion and Judgment of Limited
Divorce, as follows:

Mrs. Meyr is a nat ive of  the
Philippines, while Mr. Meyr is a citizen
of the United States. The two met in
1996, when Mr. Meyr placed an adver-
tisement for a wife in a newspaper, to
which Mrs. Meyr responded. After
brief correspondence and a short trip
by Mr. Meyr to the Phillippines, Mr.
Meyr paid for Mrs. Meyr’s transporta-
tion to the United States and the two
married on December 22, 1996 in a
rel ig ious ceremony in Chester,
Maryland. It is reasonable to conclude

that before marrying, the two had not
explored in depth what they had in
common and had not thrashed out
their views toward their mutual marital
and parental obligations. Mrs. Meyr
spoke little English and Mr. Meyr did
not speak her Phi l ippine dialect .
Nevertheless, the marriage produced
three chi ldren; [a daughter]  on
January 7, 1998; and then twins [ ],
born on September 8, 2000.

For many years, Mr. Meyr had
been working and still works in a fami-
ly enterprise, Island Builder Services,
Inc.[2] Mrs. Meyr, a high school gradu-
ate in the Philippines, had no real
marketable ski l ls and brought no
financial assets to the union. In the
early years of the marriage, the cou-
ple lived together in their own homes,
but in August of 2007, they moved in
with Mr. [Meyr’s] mother, Betty Meyr,
in her house, which also serves as the
office for the family enterprise. Mr.
Meyr’s younger, unmarried brother,
Tom Meyr, who is also an employee of
Island Builders, lives with them in their
mother ’s home. The chi ldren, of
course, moved with them and remain
in Betty Meyr’s household to this day.
Over the months that Mrs. Meyr lived
in that household, she claims that her
mother-in-law established the rules for
the family and, in league with Mr.
Meyr, pushed her aside. The effect of
this was to discharge her from many
of the parental responsibilities she
exercised before they combined
households. All testif ied that Mrs.
Meyr has been assigned to learn
English on her own, so that she could
help with homework and assist the
daughters as they grew and evolved
into adults.

On March 22, 2009, Mrs. Meyr
left the marital home and alleged that
Mr. Meyr had been abusing her physi-
cally and mentally for an extended
period of time. She claimed that it was
only when she learned that, as a per-
manent resident, she was immune
from deportation that she [felt] free to
leave. Although Mrs. Meyr had worked
briefly for Island Builders in some
menial capacity, she never received
any pay personal ly,  nor was she
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allowed to keep pay from her employ-
ment at High’s convenience store.[3]

Her pay went directly into their family
account and she received cash when
Mr. Meyr believed it necessary for her
to have some. After Mrs. Meyr
acquired employment out of the home
(at High’s), Betty [Meyr] assumed
responsibility for tending to the chil-
dren and maintained she charged her
son’s family $1,000 per month for
rent. The rent was never actually paid
over, but maintained as a bookkeep-
ing record. Betty Meyr also claimed to
have billed them $1,400 for childcare
and transportation, but testified that it
was also only a bookkeeping deduc-
tion from her son’s monthly pay.

In justification for his reluctance
to allow the children to visit with their
mother and for his consequent insis-
tence on only supervised visitation,
Mr. Meyr claimed that his wife had
been unf i t  to meet the chi ldren’s
needs for many reasons, mostly aris-
ing from her limited ability to speak
English and failure to educate herself
as he said that she had agreed to do.
He also alleged some physical abuse
of the chi ldren, which Mrs. Meyr
strongly denied. According to Mr. Meyr
and his mother, they obtained numer-
ous books for her to use in sel f -
education and provided time for her to
study by herself in her room, while he
and his mother cared for the children.
According to Mrs. Meyr, she was sent
to, and even on occasion locked in,
her room with the study assignments
and away from the family. Mr. Meyr
claims that she voluntarily isolated
herself from the children and the fami-
ly.

By all accounts, the children are
exceptionally bright, do very well in
school, and have enjoyed a comfort-
able life to the present day. For sever-
al years, Mr. Meyr provided karate
lessons, a spor t in which all three
excel and which creates a monthly
expense of $100 per child. While they
were all living together as a family, Mr.
Meyr took them on several vacations,
including on a holiday trip with his
mother and brother to Disney World.
Although there were allegations by

Mr. Meyr of maternal neglect at previ-
ous times, such as “allowing the chil-
dren to wander unsupervised through-
out the neighborhood” and “losing”
one child briefly in an airport ladies
room, there was no convincing evi-
dence of any mistreatment or neglect
of the children when they were in the
care of their mother. Mr. Meyr also
made claims that one of Mrs. Meyr’s
good friends was a bad influence.[4] All
of Mr. Meyr’s claims made during the
hearing fell far short of supporting an
inference of Mrs. Meyr’s poor parent-
ing. Most significant to the Court was
the evidence that Mr. Meyr treated his
wife not as an equal, but as someone
to whom, like a child, he could assign
reading and study assignments and
could control friendships.

Cynthia Browne, a licensed fam-
ily therapist with 25 years of experi-
ence, agreed to interview the family
and report to the Court on her find-
ings about the children and the family
dynamics. She met with the children
on six occasions, with Mrs. Meyr on
four of them, and with Mr. Meyr on
only the fami ly ’s second vis i t .
According to her, the first session
went well, but from then on, the ses-
sions deteriorated and she concluded
that Mr. Meyr and his mother were
actively discouraging the children
from cooperating. During the session
that Mr. Meyr attended, he was con-
tentious and indicated the sessions
interfered with his work. At the ses-
sions, the children expressed low
regard for their mother and expressed
beliefs that she was stupid because of
her limited English. Ms. Brown [sic]
also overheard conversations Betty
Meyr had with the children in which
she indicated that, by staying strong,
they would succeed in what they had
been doing and would “turn the tables
on them.”

Highly significant to the Court
was Ms. Browne’s professional opin-
ion that the fighting over visitation and
custody, together with the children
being programmed to oppose their
mother, supported the allegations that
Mr. Meyr has placed the children in
profound jeopardy of lasting psycho-
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logical  damage. The chi ldren
expressed opinions that their mother
was “a vicious nasty person” who
“refuses to learn,[”] is “not smart,” and
“can’ t  work.” The chi ldren also
expressed an opinion that Mrs. Meyr
should “go back to her own country.”
Ms. Browne opined that the girls were,
at their critical and tender ages, being
programmed to be “cruel and unfeel-
ing” adults. The notes taken by those
workers who observed the children
during supervised visitation at For All
Seasons Visitation Center on other
occasions supported the conclusion
that the children were being encour-
aged not to cooperate with the visita-
tion.

Mr. Meyr vigorously requested
that the court interview the children.
Mrs. Meyr and Jean Meta, the best
interests at torney, opposed the
Court’s interviewing them and ground-
ed their opposition on two claims.
First, that the children lacked the judg-
ment and maturity to assist the Court
in determining custody and visitation,
and second, that the children had
become essential ly tools for their
father in the litigation and had been
programmed to testify falsely in his
support. Over their objections, the
Court did not interview them on the
record. In order to allay fears that the
children might be influenced by Mr.
Meyr or his mother in bringing them to
court, Mr. Meyr’s attorney volunteered
to go to their school and transport
them herself. Because of the restrict-
ed space in chambers and the inabili-
ty to record the interview there, the
court sat without a judicial robe at Mr.
Meyr’s counsel table and spoke with
all three separately. Shelly Coleman,
the Queen Anne’s County Family
Services Coordinator, Jean Meta, the
best interest attorney, and the court
reporter also were present and lis-
tened but did not take part during the
interviews.

The interviews confirmed the
testimony of the exceptional intelli-
gence of  a l l  three chi ldren. They
appeared well groomed, relaxed, and
fully aware of the purpose for the
interviews, as well as eager to sup-

port their father in his claims about
their mother’s unfitness to have cus-
tody or to v is i t  wi th them. They
claimed that their mother had physi-
cally abused them, but could point out
only some unwanted hugging in con-
nection with picture-taking dur ing
supervised visitation. At least one
child claimed that all three had agreed
that, if they were forced by the Court
to have a c lose relat ionship that
included unsupervised visitation, they
would run away and not abide by the
Court order, a statement that seemed
totally contrived. Most remarkable was
their complete denial of any love for
their mother and any empathy for their
mother’s feelings or point of view in
this dispute. [The older daughter] con-
tradicted her father’s testimony that
they had discussed the case briefly
that morning on the way to school,
claiming that the last time they had
discussed the case was several
weeks before. One of the twins said
that their mother had caused them not
to have a 2009 Christmas vacation
because of the expenses of the court
case. Most notewor thy was the
mechanical and robotic convergence
of their testimony, which showed that
they most likely had been extensively
coached by their family as to what to
say. I t  is  a lso c lear that  their
expressed lack of love and respect for
their natural mother is the result of the
positions taken by their father in this
litigation.

Mr. Meyr called his mother, Betty
Meyr, to testify at the hearing as to
her observations about her son, her
daughter-in-law, and the children. She
impressed the Court as an able and
strong businesswoman who is com-
pletely convinced that [ ]Mrs. Meyr’s
participation in [the children’s] lives
would not be in their best interest.
However, her demeanor and testimo-
ny confirmed that she was working
actively to undermine Mrs. Meyr’s
relationship with her children. She
denied any mistreatment whatever by
her son of Mrs. Meyr, and said that
the alleged incidents that Mrs. Meyr
claimed, like being locked in her room
and choked on occasion, never hap-



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT DECEMBER    2010    21

pened. She showed a great deal of
bias when she departed from simple
answers to make other points in her
son’s favor, and attempted to damage
Mrs. Meyr’s case for visitation or cus-
tody. Her testimony about earnings
and expenses for her son was utterly
unconvincing and unhelpful to the
Court, as she appeared to be hiding
his actual earnings and take-home
pay. It is abundantly clear that she is
completely [ in]  control  of  Is land
Builders Services, control l ing the
books as well as all of the other man-
agerial functions. It is also clear that
Betty Meyr decides how much her
sons earn in their employment.

Mrs. Meyr has alleged that Betty
Meyr is a central cause of the prob-
lems in the household and is guiding
the custody action. It is not important
to the Court’s conclusion whether this
is accurate, but Betty Meyr’s testimo-
ny showed her to be a powerful, opin-
ionated woman who is capable of hav-
ing par t icipated negatively in the
events surrounding the visits to the
family therapist, Cynthia Browne, and
having pushed aside Mrs. Meyr in the
child rearing as alleged.

It is not possible to determine
clearly just what the character of the
Meyr marriage was before the separa-
tion, but it is reasonable to conclude
that it started without any real love,
affection, or real intellectual compati-
bil ity. The union produced accom-
plished children whom both Mr. Meyr
and Mrs. Meyr deeply love, but the
marriage definitely was not and has
not been between equals who shared
in the important decisions affecting
their lives or the lives of their children.
The testimony and evidence did not
show that Mr. Meyr demonstrated any
love or respect for his partner, and
since the breakup, the test imony
showed that Mr. Meyr has attempted
to exclude Mrs. Meyer from all of the
critical decisions regarding their chil-
dren. He had made arrangements for
their extensive dental care, switched
schools for one daughter, and gener-
ally proceeded to act without consult-
ing with or considering the wishes of
their mother. He candidly stated in his

testimony that he does not believe her
opinion on matters regarding the chil-
dren is important or valuable. It is rea-
sonable to conclude that his attitude
and opinion are not of recent origin
and may have endured through most
of the marriage, perhaps even from
the very beginning.

During the period since separa-
tion, Mrs. Meyr has been working for a
minium wage without benef i ts at
Royal Farms, another convenience
store. She has no transportation, lives
in a rented room, and is saving funds
accumulated from her pendente lite
alimony to purchase a car. She cur-
rently has no driver’s license, but is
making arrangements to acquire one.
She has persevered in her efforts to
establish maternal relations with her
children in spite of their hostility and
unkind words and actions. Thirteen
years after coming to a strange land
and after having been f inancial ly
dependent in a marriage, she is now
for the first time trying to begin a new
life on her own, under considerably
altered conditions and diminished liv-
ing arrangements.

Since the separation, Mr. Meyr
has had total custody of all three chil-
dren, while he continues to live with
his mother and brother. He exercises
complete decision making authority
and sends letters to Mrs. Meyr about
the children because that is what he
“believes the court wants him to do.”
He has the exact standard of living
that he enjoyed for many years before
the separation, and continues to pro-
vide his children with the standard of
living that they have always enjoyed.

(Footnotes omitted).
Based upon these factual determinations, the

trial court concluded that steps toward family reunifica-
tion were necessary. The court set forth its conclusions
as follows:

The Court’s conclusions regard-
ing the marriage and the breakup are
harsh. It is clear to the Court that the
marriage from the very beginning was
not one between equals who were to
share a life together and take joint
pleasure together in the raising of the
children. Most likely from the very
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beginning, Mr. Meyr regarded his wife
as little more than the bearer of his
children and a maid or servant in his
household, not fully able to discharge
her parental duties without substantial
further education. He concluded that
her English skills, which he had to
appreciate from the outset, were far
below his and those with whom he
associated. He says this is why he
assigned her the responsibil i ty of
making up what he perceived as her
“insufficiency.” Her inability to live up
to his present requirements could
scarcely have come as a surprise to
him. His testimony that she “agreed”
to learn English to the level where she
could assist their children is complete-
ly unavailing and does not justify what
he has done since then, shunting her
aside as he substituted himself and
his mother for the maternal role that
his wife was and is entitled to enjoy.

The Court concludes from the
expert opinion and the believable tes-
timony from others that the children
are in severe danger of psychological
injury that could fol low them into
adulthood. The Court finds from the
evidence that Mr. Meyr and his strong-
willed mother, assisted by his brother,
have combined to alienate the three
children from Mrs. Meyr. Together they
have caused these children to discard
the natural, healthy, and appropriate
children/parent relationship, to which
they have a right as well as a necessi-
ty to develop during their childhood.
The Court regards the current state of
affairs in the interests of the children
call for immediate modification of their
current arrangement with the now-
div ided parents. That means an
adjustment in the current visitation
and custody orders, the continued
involvement of the children’s best
interest attorney, Jean Meta, and con-
tinued supervision by the Court.

Repairing the existing bad rela-
tions of the children and their mother,
and reestablishing normal and proper
relations, may progress slowly and
with difficulty. The Court believes that
much depends on the goodwill of Mr.
Meyr, his brother, and his mother,
even though undoubtedly, they will

d isagree and may want to resist .
Nevertheless, their sincere coopera-
tion will certainly shorten and simplify
the process. The Court periodically
will have to continue to monitor and to
evaluate the chi ldren’s progress
toward establishing proper healthy
relations with their mother, as well as
their father. The custody, support, and
al imony orders in th is case are
designed with therapy to renovate the
parental relationships and to cure the
harm that Mr. Meyr and others have
thus far caused to the normal and
healthy mother/daughter relationships.

The Court thoroughly appreci-
ates the difficulty of the task that con-
fronts all those involved in this family.
As stated above, reunification may
take a great deal of time and will incur
substantial expense. The Court con-
cludes, however, that the responsibili-
ty for the state of affairs falls entirely
on Mr. Meyr and he should bear the
entire liability for paying for the repair.
Mrs. Meyr is not today in financial
condition to pay any part at all.

Mrs. Meyr does not yet have the
living arrangements nor the income to
have physical custody of her children.
As a temporary arrangement, the
court is awarding physical custody to
Ronald Meyr and ordering the two
parents to share legal custody. The
court is also ordering the children’s
best interest attorney, Jean Meta,
Esquire, to oversee the children’s
therapy. As such, the Court is vesting
with her the power to direct family
reunification therapy subject to super-
vision and modification by the Court.
[ ]

Included in the Court’s Order is
a short period of supervised visitation
between Mrs. Meyr and the children
using the services of the children’s
karate teacher, James Sherman, as a
supervisor. After that period expires,
the Court will order that Mrs. Meyr
have unsupervised visitation at least
one day per week for at least three
hours, with the time to increase as the
Best Interest Attorney follows the rec-
ommendation of the family therapist.
The court will order that Mr. Meyr shall
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pay for the cost and fees incurred by
the Best Interest Attorney and all of
the costs for the family therapy. The
more quickly the reunification is com-
plete, the sooner Mr. Meyr can be free
from what the Court recognizes is a
substantial, but hopes temporary, bur-
den.

Lastly, Mrs. Meyr will need assis-
tance in providing conditions in which
the children can visit without supervi-
sion. She has been deprived of the
opportunity to take joy in rearing her
children over the years, but especially
since the separat ion. The Cour t
orders regarding custody, visitation,
and therapy seek to help her as well
as the children unify and establish
normal relations. In addition, she will
also need assistance in becoming
wholly self-supporting. She now has
limited education and skills suitable
for the economic conditions [in which]
she finds herself after voluntarily leav-
ing the marriage. She will need sub-
stantial time to acquire education or
training to achieve a living standard
equal to that which she had during a
13-year marriage. Her relatively young
age today should allow her time to do
so.

Although Ronald Meyr offered
test imony and exhibits to show a
decreased level of income, the precip-
itous drop from almost $100,000 per
year in 2006 and 2007 to slightly over
$30,000 per year was not convincing
at all. He has not changed his stan-
dard of living over the years, receives
housing and childcare as a bookkeep-
ing item from his mother, and has a
job that currently keeps him too busy
to attend the therapy sessions with
Ms. Browne.

Mrs. Meyr will need a great deal
of time to achieve skills to allow her to
acquire her previous l i festyle and
become self-supporting. She currently
cannot earn more than a bare mini-
mum wage. Her thirteen years of mar-
riage under conditions that led to her
leaving the household support her
right to have assistance from her for-
mer husband. Although Mr. Meyr is
57, and Mrs. Meyr is only 38. [sic] Mr.

Meyr is maintaining a consistent
lifestyle and has savings and a major
share in a money-making enterprise
that has, in the recent past, paid him
$100,000 per year. He can well afford
to assist Mrs. Meyr without suffering a
decrease in his standard of living and
provide their children his share of
support. . . .

The court issued a series of orders on February
1, 2010. It issued a Judgment of Limited Divorce,
awarding rehabilitative alimony of $650 per month for
four years, and at the conclusion of that time, perma-
nent alimony in the amount of $300 per month. The
cour t  issued an Order Regarding Custody and
Visitation, which awarded primary physical custody to
Mr. Meyr, with visitation for Ms. Meyr, and ordered that
the parties have shared legal custody. The order fur-
ther provided:

ORDERED, that the children’s best
interests at torney, Jean Meta,
Esquire, shall remain appointed to
coordinate the children’s reunification
therapy with Mother, for as long as
she deems said therapy is needed by
the family, or until she petitions to the
Court to be relieved for said duties;
and it is 
ORDERED, that Jean Meta, Esquire,
is vested with the power to direct fami-
ly reunification therapy, including but
not limited to the power to choose
alternate therapists or care providers
as necessary; and it is 
ORDERED, that Jean Meta, Esquire,
is vested with the power to modify
Mother’s access schedule upon con-
sul tat ion wi th the fami ly ’s care
providers, as therapy progresses and
she deems appropriate; and it is 
ORDERED, that Mother shall have
supervised periods of access with the
minor children, with access to [the
twins] every other week, and access
to [the older daughter] on the alternat-
ing week, until Mother has had four
(4) visits with each child, or unti l
March 22, 2010, whichever occurs
first;[5] and it is 
ORDERED, that Mother’s supervised
period of access shall be supervised
by James P. Sherman, or, in the event
he is unavailable, another individual
mutually agreed upon in writing by the
parties; and it is 
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ORDERED, that upon Mother’s having
four (4) visits with each child or the
coming of March 22, 2010, Mother
shall have unsupervised visitation with
each child (but not necessarily all
three children at the same time) at
least once per week for 3 hours, with
the hope and expectation that such
time will increase as family therapy
progresses; and it is 
ORDERED, that in addition to the
weekly periods of supervised or unsu-
pervised visitation, Mother shall be
entitled to travel to the Kent Island
Martial Arts Center (KMAC) located at
222 Shopping Center Road,
Stevensville, Maryland 21666 (or any
other address to which said establish-
ment might relocate), to see the minor
children in their martial arts classes
whenever convenient and provided
that Mother or her attorney of record
gives Father or his attorney of record
written notice at least forty-eight (48)
hours prior to the intended visit; and it
is 

* * *
ORDERED, that Father shall pay all
costs and fees associated with the
children’s best interest attorney, Jean
Meta, Esquire; and it is 
ORDERED, that Father shall pay all
costs and fees associated with reunifi-
cation, family, and children’s therapy
not otherwise covered by insurance,
including but not l imi ted to the
expenses associated with Dr.
Catherine Smithmyer and Cynthia
Browne, LCSW-C. . . .

On February 16, 2010, Ms. Meyr filed a Motion to
Alter or Amend Judgment. She alleged, among other
things, that the court “cannot delegate the authority to
make custody determinations to a third party.” Ms.
Meta, the best interest attorney, filed a response to
Ms. Meyr’s motion, agreeing that the court could not
delegate to her the discretion to make decisions
regarding the visitation schedule.

On February 22, 2010, Mr. Meyr moved to dis-
miss the motion, arguing that it was untimely. On
February 23, 2010, Mr. Meyr filed a Notice of Appeal
from the court’s February 2010 orders.

On March 2, 2010, Ms. Meyr filed a Motion for
Suit Money for Appeal. She asserted that she received
representation at tr ial pro bono, that her attorney
would not be able to represent her without compensa-

tion on appeal, and that she did not have sufficient
funds to pay counsel for services rendered during
appeal proceedings.

On March 15, 2010, Mr. Meyr filed an Answer to
Motion for Suit Money, claiming that Ms. Meyr had suf-
ficient funds to afford the legal fees associated with an
appeal because “she has a full-time job and has sav-
ings in her bank account.” Mr. Meyr asserted that he
did not have sufficient assets to pay Ms. Meyr’s legal
fees associated with the appeal, stating that he was
already paying Ms. Meyr alimony and “all costs for the
care of the children, which far exceeds his ability to
suppor t himself and his minor children and their
needs.”

On March 17, 2010, the cour t  issued an
Amended Order Regarding Custody and Visitation.
The Amended Order included the terms of the initial
order, with the exception that it deleted the provisions
that the best interest attorney was vested with the
power “to direct family reunification therapy” and to
“modify Mother’s access schedule upon consultation
with the family’s care providers, as therapy progresses
and she deems appropriate.” The March 17, 2010,
Order included provisions from the February 5, 2010,
Order relating to Ms. Meyr’s visitation schedule and
Ms. Meta’s fees. It also changed the date on which Ms.
Meyr was to begin unsupervised visitation, moving it
from March 22, 2010 to April 24, 2010. On April 12,
2010, Mr. Meyr filed a second Notice of Appeal.

On April 19, 2010, the court issued an order in
response to Ms. Myer’s request that Mr. Meyr pay her
attorney’s fees to defend his appeal. The order provid-
ed:

ORDERED, that [Ms. Meyr] is award-
ed reasonable and necessary suit
money in the amount of $6,000, to be
paid by [Mr. Meyr] to [Ms. Meyr] within
60 days of the docketing of this order.

Mr. Meyr filed another appeal from this order.
On June 15, 2010, Mr. Meyr filed a motion in this

Court to consolidate the appeals. The motion was
granted on August 4, 2010.

STANDARD OF REVIEW 
In reviewing an action that has been tried without

a jury, “the appellate court will review the case on both
the law and the evidence. It will not set aside the judg-
ment of the trial court on the evidence unless clearly
erroneous, and will give due regard to the opportunity
of the trial court to judge the credibility of the witness-
es.” Md. Rule 8-131(c). “If there is any competent evi-
dence to support the factual findings below, those find-
ings cannot be held to be clearly erroneous.” Friedman
v. Hannan, 412 Md. 328, 335-36 (2010) (quoting
Solomon v. Solomon, 383 Md. 176, 202 (2004)).
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The clearly erroneous standard does not apply to
legal conclusions. Karsenty v. Schoukroun, 406 Md.
469, 502 (2008). “Where a case involves ‘the applica-
tion of Maryland statutory and case law, our Court
must determine whether the lower court’s conclusions
are “legally correct” under a de novo standard of
review.” Clancy v. King, 405 Md. 541, 554 (2008) (quot-
ing Walter v. Gunter, 367 Md. 386, 392 (2002)).

DISCUSSION 
I.

Best Interest Attorney 
Mr. Meyr contends that “the trial court exceeded

its authority when it delegated to the best interest
attorney the decision of how long family reunification
therapy is to continue.” Noting that Maryland law
charges trial judges with the authority to make deci-
sions regarding visitation upon a determination of the
children’s best interest, Mr. Meyr argues that such “dis-
cretion must be exercised by a court, not some other
individual.” He contends that, in this case, “the Best
Interest Attorney appointed by the trial court has been
ceded the authority to determine for how long psycho-
logical therapy is needed by the family; this therapy is
an adjunct of [Ms. Meyr’s] visitation” and that “delega-
tion is not permitted by law.” Mr. Meyr argues that “[t]he
trial court should be directed to amend its order so
that either party, or the Best Interest Attorney, may
petition the court for termination of therapy, and for the
release of the Best Interest Attorney from further oblig-
ation in the case.”

Ms. Meyr contends that the trial court did not
grant the best interest attorney exclusive authority to
“determine either when visitation would occur or
resume or how long therapy would continue.” Rather,
Ms. Meyr argues, the plain language of the Order
merely gives the Best Interest Attorney the authority
“to coordinate the therapy already in place until either
she feels her assistance is not required or until the
court appoints another attorney.”6

The question whether a court has improperly del-
egated judicial authority to a non-judicial person is an
issue of law subject to de novo review. In re Mark M.,
365 Md. 687, 704-05 (2001); In re Caya B., 153 Md.
App. 63, 81 (2003). The cases are clear, and the par-
ties agree, that a court may not delegate to other indi-
viduals decisions regarding child visitation and cus-
tody. See In re Mark M., 365 Md. at 704 (“[A] trial court
may not delegate judicial authority to determine the
visitation rights of parents to a non-judicial agency or
person.”); Shapiro v. Shapiro, 54 Md. App. 477, 484
(1983) (“Jurisdiction over custody and visitation . . . of
children is vested in the equity courts. There is no
authority for the delegation of any portion of such juris-
diction to someone outside the court.”) (citation omit-

ted). The parties disagree, however, as to the scope of
the court’s order in this case.

When the court issued its initial Order Regarding
Custody and Visitation, it ruled as follows regarding
the best interest attorney’s authority:

ORDERED, that the children’s best
interest attorney, Jean Meta, Esquire,
shall remain appointed to coordinate
the children’s reunification therapy
with Mother, for as long as she deems
said therapy is needed by the family,
or until she petitions to the Court to
be relieved for said duties; and it is 
ORDERED, that Jean Meta, Esquire,
is vested with the power to direct fami-
ly reunification therapy, including but
not limited to the power to choose
alternate therapists or care providers
as necessary; and it is 
ORDERED, that Jean Meta, Esquire,
is vested with the power to modify
Mother’s access schedule upon con-
sul tat ion wi th the fami ly ’s care
providers, as therapy progresses and
she deems appropriate. . . .

The court’s Memorandum Opinion and Judgment
of Limited Divorce explained Ms. Meta’s authority as
follows:

The court is also ordering the chil-
dren’s best interest attorney, Jean
Meta, Esquire, to oversee the chil-
dren’s therapy. As such, the Court is
vesting with her the power to direct
family reunification therapy subject to
supervision and modification by the
Court. Lastly, the Court is assigning
the best interest attorney the authority
to modify Mrs. Meyr’s access sched-
ule as the family therapy progresses.

Upon motions filed by Ms. Meyr and Ms. Meta,
noting that the court could not delegate to Ms. Meta
the authority to make decisions regarding the visitation
schedule, the circuit court amended its order. The
court deleted the parts of the order that permitted Ms.
Meta to “direct family reunification therapy” and to
modify Ms. Meyr’s visitation schedule. The amended
order retained the following provision:

ORDERED, that the children’s best
interests at torney, Jean Meta,
Esquire, shall remain appointed to
coordinate the children’s reunification
therapy with Mother, for as long as
she deems said therapy is needed by
the family, or until she petitions the
Court to be relieved of said duties. . . .
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Mr. Meyr challenges this portion of the order,
addressing Ms. Meta’s authority to oversee family
reunification therapy. He argues that this order dele-
gated to Ms. Meta the responsibility of determining
how long family reunification therapy should continue.
We agree, to an extent. The order gives Ms. Meta
authority “to coordinate the children’s reunification
therapy . . . for as long as she deems said therapy is
needed.” The court made clear in its memorandum
opinion, however, that this authority to oversee therapy
is “subject to supervision and modification by” the
court.

The question in this case is whether delegation
of authority to oversee family therapy, a matter ancil-
lary to child custody, is permissible. None of the par-
ties have cited any Maryland law directly on point.

We find Yates v. Yates, 963 A.2d 535 (Pa. Super.
Ct. 2008), to be instructive in this regard. In that case,
the Superior Court of Pennsylvania rejected the argu-
ment that the appointment of a parenting coordinator
constituted an improper delegation of judicial decision-
making authority. Id. at 540.7 The tr ial cour t had
resolved the primary issues relating to legal custody,
physical custody, and visitation. Id. The parenting coor-
dinator was empowered merely to resolve “ancillary”
custody disputes, such as “determining temporary vari-
ances in the custody schedule, exchanging information
and communication, and coordinating [the daughter’s]
recreational and extracurricular activities.” Id. The
appellate court held that, because the trial court had
“resolved the central custody issues and retained judi-
cial review over the parenting coordinator’s decisions
concerning the ancillary issues,” there was not an
improper delegation of judicial decision-making author-
ity to the parenting coordinator. Id. at 541.8 The court
noted that, “if the parties are dissatisfied with the par-
enting coordinator’s decision, they can appeal it to the
trial court,” which would review the contested decision
de novo. Id.

Similarly, here, the order was not an improper
delegation of judicial decision-making power. The trial
court resolved the primary issues relating to custody
and visitation, and its delegation of authority to Ms.
Meta involved merely the coordination of family reunifi-
cation therapy, a matter ancillary to custody and visita-
tion. The trial court expressly stated that Ms. Meta’s
authority to oversee the therapy was “subject to super-
vision and modification by” the court.

Mr. Meyr has cited to no authority that would pre-
vent him from petitioning the court to terminate therapy
or release the best interest attorney. There is no need,
as Mr. Meyr requests, to direct the circuit court to
amend its order to reflect this option. For the reasons
stated, we find Mr. Meyr’s claim of error in this regard
to be without merit.

II.
Visitation Plan 

Mr. Meyr next contends that “the trial court failed
to exercise its discretion properly” in its visitation order.
He argues that Maryland law requires the trial court to
establish access times when parents cannot agree on
a visitation schedule, asserting that the trial court
should have “set a regular day and time for the weekly
visitation, and let the parties determine the day and
time of any additional visitation as provided for in the
Amended Order.”

Ms. Meyr contends that the failure to set a defi-
nite visitation schedule was not an abuse of discretion.
Although acknowledging that there is a preference
under Maryland law for the trial court to establish a
definitive visitation schedule when the parties cannot
do so on their own, Ms. Meyr argues that the establish-
ment of a regular schedule is not required. She con-
tends that the trial court did not abuse its discretion in
ordering visitation comparable to that agreed to by the
parties.9

“Decisions concerning visitation generally are
within the sound discretion of the trial court[ ] and are
not to be disturbed unless there has been a clear
abuse of discretion.” In re Billy W., 387 Md. 405, 447
(2005). “There is an abuse of discretion ‘where no rea-
sonable person would take the view adopted by the
[trial] court’ . . . or when the court acts ‘without refer-
ence to any guiding rules or principles.’” In re Caya B.,
153 Md. App. at  74 (quot ing In re Adopt ion/
Guardianship No. 3598, 347 Md. 295, 312 (1997)).

Although “a definit ive visitation schedule is
preferable where parties are unable to structure their
own[,]” “the best interests of the children are better
served by a structure . . . that permits flexibility if the
parents are able to handle it.” Leary v. Leary, 97 Md.
App. 26, 54 (1993). To that effect, the Court of Appeals
has stated:

[T]here is a great deal of flexibility
permitted in visitation orders. They run
a gamut — a proper gamut. In the
divorce, or post-divorce, setting, they
may simply provide for “reasonable,”
but otherwise unspecified, visitation,
or they may set out a rather detailed
schedule wi th respect to t imes,
places, and conditions, or they may
be somewhere between those poles,
depending on the circumstances and
the ability of the parties to agree to a
mutually acceptable arrangement.

In re Justin D., 357 Md. 431, 447 (2000).
We find Mr. Meyr’s claim that the tr ial cour t

abused its discretion in issuing the visitation schedule
to be without merit. On January 20, 2010, the best
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interest attorney read into the record an interim visita-
tion schedule agreed to by the parties that would be in
effect until the trial court issued its final order. It pro-
vided:

The par ties have agreed that
[the children’s karate instructor], who
testified here yesterday, we’re going to
coordinate with him so that he would
provide supervised access for Ms.
Meyr. We’re hoping that that can be
achieved not less than one time per
week. And it will be alternating, again
pending further order of the Court,
[the twins] one week and [the older
daughter] on the other. And obviously,
we’re going to have to coordinate with
his schedule, the hours that he’s avail-
able, and I think everybody’s [sic] will-
ing to defer to whatever accommo-
dates him, since he’s doing them this
favor.

Mrs. Meyr will be able to supple-
ment those visits, pending fur ther
order of the Court, by visiting the Kent
Island Martial Arts School whenever
is convenient, and provided she gives
written notice within forty-eight hours.
And the way that we decided that was
going to work is that she will notify her
attorney. Mr. Sewell will then send an
e-mail to both Ms. Knight and I advis-
ing us that Ms. Meyr intends to exer-
cise some time with the children at
the school. So, the lawyers are going
to communicate to coordinate that,
and that’s the agreement pending fur-
ther order of the Court.

The court’s February 1, 2010, Order Regarding
Custody and Visitation, and the March 26, 2010,
Amended Order Regarding Custody and Visitation,
incorporated the visitation schedule agreed to by the
parties on January 20, 2010. Under these circum-
stances, and where the parties never proposed a spe-
cific visitation schedule, we find that the trial court did
not abuse its discretion in its order regarding visitation.

III.
Attorneys’ Fees

Mr. Meyr’s final contention is that “the trial court
abused its discretion when it ordered appellant to pay
for all of the services of the best interest attorney and
to pay advanced appellate attorney’s fees to appellee.”
Although acknowledging that a trial court has authority
to award attorney’s fees to one party, he argues that
the trial court erred in this case because it made the

award without assessing “the ‘financial status of each
party, the needs of each party, and whether there was
substantial justification for bringing, maintaining or
defending the proceedings,’” as required by Md. Code
(2006 RepI. Vol.), § 12-103(b) of the Family Law Article
(“F.L.”). Mr. Meyr asserts that the trial court “made no
finding as to the parties’ income and expenses,” and
he argues that the court “err[ed] and/or abused its dis-
cretion” in ordering him “to pay all attorney’s fees for
the best interest attorney and requir[ ing] him to
advance $6,000 for [Ms. Meyr’s] appellate attorney’s
fees, without any analysis of his ability to pay for these
expenses.”

Ms. Meyr contends that the trial court made the
requisite findings to award attorneys fees. Ms. Meta
“adopts, and incorporates by reference, the arguments
made by [Ms. Meyr] relative to the appropriateness of
the trial court’s analysis of the financial circumstances
of the parties.” With respect to her fees, however, she
contends that the court’s ruling requiring payment of
her fees was premature because she has not yet filed
a petition for fees.

A. Standard of Review 
The award of counsel fees is reviewed under the

abuse of discretion standard. Harbom v. Harbom, 134
Md. App. 430, 460 (2000). A circuit court’s decision in
this regard “will not be reversed unless a court’s dis-
cretion was exercised arbitrarily or the judgment was
clearly wrong.” Petrini v. Petrini, 336 Md. 453, 468
(1994).

B. Attorney’s Fees for Appeal 
Although the general rule is that “each party is

responsible for its own legal fees,” a court may order
one party to pay the other party’s attorney’s fees pur-
suant to statute or by an express agreement.
Henriquez v. Henriquez, 413 Md. 287, 294 (2010). Mr.
Meyr does not dispute the statutory authority permit-
ting an award of attorney’s fees in cases involving child
custody. F.L. § 12-103 provides that the court may
award counsel fees subject to the following considera-
tions:

(b) Required considerations. —
Before a court may award costs and
counsel fees under this section, the
court shall consider:

(1) the financial status of each
party;
(2) the needs of each party; and 
(3) whether there was substan-
t ial  just i f icat ion for br inging,
maintaining, or defending the
proceeding.
(c) Absence of substantial justifi-
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cation. — Upon a finding by the court
that there was an absence of substan-
tial justification of a party for prosecut-
ing or defending the proceeding, and
absent a finding by the court of good
cause to the contrary, the court shall
award to the other party costs and
counsel fees.[10]

Mr. Meyr contends that the trial court failed to
consider the requisite factors, specifically the financial
status and needs of each party.11 Our review of the
record indicates to the contrary. Although the court did
not specifically recite the statutory factors in its award
of attorney’s fees, the court’s earlier statements show
that it had considered these factors with respect to its
other rulings.

The trial court provided the parties with a thor-
ough memorandum opinion explaining its factual find-
ings regarding the par t ies’ f inancial  needs and
resources. Although the order awarding Ms. Meyr
appellate attorney’s fees did not specifically address
the parties’ financial needs and resources, the trial
cour t’s f indings in its Memorandum Opinion and
Judgment of Limited Divorce, which was issued
approximately two-and-a-half months before the order
awarding attorney’s fees, demonstrated that the court
had engaged in the requisite analysis. In awarding Ms.
Meyr alimony under F.L. § 11-110, the trial court made
specific findings with respect to the parties’ income
and earning potential, the financial needs of the par-
ties, and the causes of the Meyr family’s discord. The
trial court found that Ms. Meyr earned minimum wage
working at a convenience store, did not have a car,
and lived in a rented room. Mr. Meyr, on the other
hand, had maintained a lifestyle consistent with his
pre-divorce lifestyle, and he owned “a major share in a
money-making enterprise that ha[d], in the recent past,
paid him $100,000 per year.” The court found that his
claimed expenses of rent and childcare payments to
his mother were a mere “bookkeeping item,” and that
Mr. Meyr “can well afford to assist [Ms.] Meyr without
suffering a decrease in his standard of living.”

The court set forth its findings regarding the par-
ties’ financial situation and needs in its initial memo-
randum opinion, and we find no error in the failure to
reiterate them in the order regarding attorney’s fees.
The court’s findings were sufficient to support the
court’s award to Ms. Meyr of counsel fees on appeal.

C. Best Interest Attorney’s Fees 
As stated above, Mr. Meyr contends that the

court abused its discretion in ordering him to pay the
best interest attorney’s fees because it did not first
conduct the appropriate analysis of his financial
resources and financial needs. Ms. Meta disputes this

assertion, but she contends that, because she has not
yet submitted her fees for payment, the court’s award
of her fees was premature. She argues that “the deter-
mination as to who should pay the fees for child’s
counsel should more appropriately be done at such
time as a petition for fees has been filed.”

The court order appointing Ms. Meta as the chil-
dren’s attorney included a fee provision. It provided:

The Defendant is each [sic] hereby
directed to pay the appointed attorney
for deposit into the attorney’s trust
account the sum of $750.00 on or
before August 10, 2009 as initial
contributions toward the attorney’s fee
in performing these services. The
attorney shall not provide services
with a value in excess of $3,000 with-
out first repor ting the same to the
Court. The Attorney shall not charge a
fee which exceeds $150.00 per hour.
A final allocation of fees will be deter-
mined by the Court at a hearing on
the merits of the case, or upon motion
of child’s counsel.

The Amended Order Regarding Custody and Visitation
provided:

ORDERED, that father shall pay all
costs and fees associated with the
children’s best interest attorney, Jean
Meta, Esquire. . . .

A court order providing that one of the parties
involved in a custody dispute pay counsel fees to a
best interest attorney is clearly authorized by statute.
F.L. § 1-202 provides, in pertinent part:

(a) In general. — In an action in
which custody, visitation rights, or the
amount of support of a minor child is
contested, the court may:

(1) (i) appoint a lawyer who shall
serve as a child advocate attorney to
represent the minor child and who
may not represent any party to the
action; or 

(ii) appoint a lawyer who shall
serve as a best interest attorney to
represent the minor child and who
may not represent any party to the
action; and 

(2) impose counsel fees against
one or more parties to the action.

This statute, unlike F.L. § 12-103(b), addressing
attorney’s fees in child custody cases, does not set
forth the specific factors that a court should consider in
awarding counsel fees for a best interest attorney. The
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Court of Appeals has indicated, however, that the fac-
tors set forth in F.L. § 12-103(b), are relevant to the
analysis. See Taylor v. Mandel, 402 Md. 109, 134
(2007) (“[W]henever a court assesses guardian ad
litem fees under Section 1-202, the court should con-
sider various factors, such as those articulated in
Section 12-103(b) of the Family Law Article.”).

Mr. Meyr argues that the court failed to consider
the requisite factors before ordering him to pay Ms.
Meta’s attorney’s fees. As we explained, supra, the trial
court engaged in a thorough consideration of the par-
ties’ financial needs and financial status, and it recog-
nized that Mr. Meyr was in the best position to pay the
fees.

The court also noted that Mr. Meyr bore much of
the responsibility for bringing about the conditions
necessitating Ms. Meta’s services, and that Mr. Meyr’s
behavior would, in large part, determine how long he
would be responsible for the expenses. The court stat-
ed in its memorandum opinion:

Repairing the existing bad rela-
tions of the children and their mother,
and reestablishing normal and proper
relations, may progress slowly and
with difficulty. The Court believes that
much depends on the goodwill of Mr.
Meyr, his brother, and his mother,
even though undoubtedly, they will
d isagree and may want to resist .
Nevertheless, their sincere coopera-
tion will certainly shorten and simplify
the process. The Court periodically
will have to continue to monitor and to
evaluate the chi ldren’s progress
toward establishing proper healthy
relations with their mother, as well as
their father. The custody, support, and
al imony orders in th is case are
designed with therapy to renovate the
parental relationships and to cure the
harm that Mr. Meyr and others have
thus far caused to the normal and
healthy mother/daughter relationships.

The Court thoroughly appreci-
ates the difficulty of the task that con-
fronts all those involved in this family.
As stated above, reunification may
take a great deal of time and will incur
substantial expense. The Court con-
cludes, however, that the responsibili-
ty for the state of affairs falls entirely
on Mr. Meyr and he should bear the
entire liability for paying for the repair.
Mrs. Meyr is not today in financial
condition to pay any part at all.

We find no abuse of discretion in the court’s order allo-
cating to Mr. Meyr the costs of the best interest attor-
ney in coordinating the family reunification therapy.

The best interest attorney contends, however,
that it was premature for the court to order Mr. Meyr to
pay her fees because she has not yet submitted a bill
for fees. We agree. A request for attorney’s fees gener-
ally requires proof of the reasonableness of the fee.
See Rauch v. McCall, 134 Md. App. 624, 638 (2000).
Afler Ms. Meta submits her bill for fees, and after Mr.
Meyr has had an opportunity to raise any challenge to
the reasonableness of the request, the court can issue
an order for the payment of the attorney’s fees.

JUDGMENT ORDERING MR. MEYR TO PAY THE
FEES FOR THE BEST INTEREST

ATTORNEY REVERSED.
JUDGMENT OTHERWISE AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES

1. Ms. Meta filed her Answer to Mr. Meyr’s Motion to Modify
Visitation on September 8, 2009. In her Answer, she request-
ed that “visitation between the minor children and [Ms. Meyr]
continue in a supervised setting.”

2. The trial court found that “Mr. Meyr owns 40% of the stock
of Island Builders Services, Inc., [and] his mother, Betty
Meyr, owns the remaining 60%.”

3. The court noted that there was testimony Ms. Meyr worked
at a High’s store for an eighteen month period.

4. The court noted that “Tom Meyr testified that the friend had
bipolar disease,” but the court found that claim to be “unsub-
stantiated and irrelevant.”

5. The order providing visitation with the children on different
days likely was based on the testimony of Cynthia Browne,
who provided family reunification therapy to the Meyr family,
and who was certified as an expert in evaluating and treating
famil ies in therapeutic visitation settings. Ms. Browne
described the relationship the Meyr children had with their
mother and the dynamics in the relationship among the chil-
dren, noting that the twins adopted the older daughter’s
behavior. She stated that the twins 

“were probably more able to initiate or
become a part of a relationship with their
mom, so I felt that it would be good for
[Ms. Meyr] to start with [the twins] on the
weekends, and that [the older daughter]
who seems to almost be the arm of the
grandmother . . . should be seen separate-
ly, so that the twins would have more of a
chance to just be themselves with their
mom.”

6. The children’s best interest attorney, Ms. Meta, also sub-
mitted a brief. On the first two issues, she adopted the argu-
ments made by Ms. Meyr.
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7. The court explained “parenting coordination” as follows:

a child-focused alternative dispute resolu-
tion process in which a mental health or
legal professional with mediation training
and experience assists high conflict par-
ents to implement their parenting plan by
facilitating the resolution of their disputes
in a timely manner, educating parents
about children’s needs, and with prior
approval of the parties and/or the court,
making decisions withing the scope of the
court order or appointment contract.

Yates v. Yates, 963 A.2d 535, 539 (Pa. Super. Ct. 2008) (quot-
ing Stephen J. Anderer, Resolving High-conflict Custody
Cases, Parenting Coordinators Can Offer a Way Out of
Repeated Recourse to Court, 31 PLW 1074, 1082 (2008)).

8. The Court of Appeals Standing Committee on Rules of
Practice and Procedure (the “Rules Committee”) presently is
considering a proposed rule regarding parent coordinators.

9. Ms. Meyr refers to the agreement between the parties
regarding visitation “in the interim,” pending further order of
the court.

10. Similarly, Md. Code (2006 RepI. Vol.), § 7-107(b)-(c) of
the Family Law Article provides that the court may award
attorney’s fees in an action for divorce, after a consideration
of: “(1) the financial resources and financial needs of both
parties; and (2) whether there was substantial justification for
prosecuting or defending the proceeding.”

11. At oral argument, counsel for Mr. Meyr stated that she
was not arguing that Ms. Meyr did not have a substantial jus-
tification for responding to Mr. Meyr’s appeal.
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Karen King Shifflett, appellant, challenges a
judgment of the Circuit Court for Charles County,
awarding her total ly disabled husband Michael
Shifflett, appellee, indefinite alimony in the amount of
$2,000 per month.1 We shall refer to the parties by
theft first names for clarity. In this appeal, Karen con-
tends that the al imony award must be vacated
because the trial court failed to conduct the required
statutory analysis or to make findings of fact as to
Michael’s ability to be partly self-supporting, his finan-
cial resources and needs, and her financial ability to
meet those needs. Because we agree, we shall vacate
the award and remand for reconsideration of Michael’s
claims for alimony and a monetary award.

FACTS AND LEGAL PROCEEDINGS 
At the end of the trial, Michael asked the court to

award him $3,000 per month in indefinite alimony and
at least $100,000 as a monetary award. Taking the
request under advisement, the court noted that it had
received “financial information here today that was not
available when I went through the file the first time. . . .
last night” and that it needed “to do some math” and to
“read a couple of cases. . . . to educate myself on a
number of factors before coming to a conclusion.” The
court subsequently issued a written opinion and order
declining to make a monetary award but concluding
that “ [w] i thout an award of  indef in i te al imony,
[Michael’s] living standard will ever be unconscionably
disparate from that of his wife.”

The court made the following findings, which nei-
ther party disputes in this appeal.2

[T]he parties hereto were separated
on September 8, 2004 and remained
apart for two years prior to the filing of
the complaint on September 12, 2006
. . .

Wife is 45 years old and hus-
band is 55. They were married on
September 2, 1995 and have no chil-
dren between them. When they had
met the preceding year and for the
first year of the marriage, wife worked
as a clerk in a travel agency office in
Calvert County and husband worked
several construction jobs. They had
essentially no assets and lived during
the first year or so in construction
shacks, model homes or motels. For
recreation, they both abused drugs
until wife discontinued doing so in the
summer of 1996.

On October 4, 1996, husband
sustained debilitating injuries in a car
crash following which he was in hospi-
tals, rehabilitation facilities and nurs-
ing homes until 1998. His condition
was worsened, to the extent of major
brain injury, by another accident in a
rehabilitation facility, in early 1997. He
was maintained at home by wife, her
former husband, her son, and other
extended family and neighborhood
volunteers, until September 8, 2004
when wife caused him to be removed
to the home of his mother and brother.
This was occasioned by husband’s
threatened under taking to at tack
wife’s sleeping teenaged son with a
hammer. Although husband’s mental
and physical incapacities have moder-
ated in ten years, he still requires 24
hour care. His immediate fami ly,
including mother, brother and son,
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receive some respite by way of a five-
day per week adult day care program.
Wife test i f ied that  now that her
teenaged son no longer lives with her,
she would be willing for her now—to-
be ex-husband to return to live with
her and to reestablish a care program.

Fol lowing husband’s release
from medical facilities in 1998, the
parties lived at first at his mother’s
and then at her parents’. In 2000, a
house a 10150 Dogwood Drive, White
Plains, Maryland, was acquired and
the par ties moved there, husband
remaining until the September 2004
separation. Wife continues to reside
there.

Wife’s employment history saw
her leave the Calvert County travel
agency to work for a temp provider
supplying workers to a government
agency, from which she went to work
for Wang, a technology company later
acquired by Detronics which assigned
her to a project assumed by Northrup
Grumman. She is now a project man-
ager for that company at a $100,000
annual salary.

Husband’s January 1997 injury
at a rehabilitation facility generated a
claim, from settlement of which in
2001 the Shiffletts received a net pay-
out of $204,000. $54,000 of this was
paid directly to wife as resolution of a
consor t ium loss c la im, and the
remaining $150,000 attr ibutable to
husband’s personal injury was used to
purchase an annuity, the terms of
which contemplated its paying him
$969 monthly for 25 years. (There is a
discrepancy in the documentation
whereby one declaration mentions a
20-year payout. Additionally the con-
tract contains a warranty disclaimer
cited by a fund administrator when
suggesting that the corpus may be
exhausted in 2012.) Its corpus today
is valued at $49,475. The remainder
of wife’s settlement portion is $32,893
on deposi t  in a Bank of  Amer ica
account.

After itemizing the marital property, which includ-
ed the house that Karen purchased in 2000 but not the
settlement proceeds, the trial court found that Karen
held title to all of the marital property and that its total

value was $188,197.3 The court declined to make a
monetary award, explaining that such an adjustment of
equities was not appropriate because “[h]istorically, the
parties’ marital relationship ended with the October
2006 accident” and Karen acquired all of this property
after Michael became disabled.

With respect to alimony, the court ordered Karen
to pay Michael $2,000 per month indefinitely, dating
back to November 5, 2006. We set forth in its entirety
the court’s explanation for this award:

The investment vehicle previous-
ly described generates (presently)
$969 monthly for Mr. Shifflett. I am
advised that a Calvert County Circuit
Court guardianship proceeding and
husband’s counsel and family intend
to explore a mechanism by which
more cer tainty (and safety) might
attend investment of the remaining
settlement corpus. I understand also
that the same persons are exploring
the establishment of a special needs
trust with the objective of securing or
retaining Mr. Shifflett’s eligibility for
publicly-funded health care benefits.
Nonetheless, the undisputed fact
remains that Mr. Shifflett’s disability
is such as to prevent his ever being
able to make any progress toward
becoming self-supporting. Without
an award of indefinite alimony, his
living standard will ever be uncon-
scionably disparate from that of his
wife. I have been furnished virtually
no information regarding the actual
cost of maintaining Mr. Shifflett and
tending to his needs and minor
comforts. I am left to resort to a for-
mulaic calculation of an appropri-
ate alimony figure.

Mr. Shifflett has no resources
save the problematic annuity and
whatever Social Security Disability,
Supplemental Security Income or
Medicaid benefits may be in the off-
ing. The marriage as such was of rel-
atively short duration and, ironically
lasted as long as it did in the technical
sense only because of wife’s heroic
efforts to care and provide. I am left
to conclude that an indefinite
alimony award of less than $2,000
monthly would of itself be uncon-
scionable. (Emphasis added.) 
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DISCUSSION
Award of Indefinite Alimony 

Maryland Code (1984, 2006 RepI. Vol., 2008
Cum. Supp.), section 11-106(c) of the Family Law
Article (FL) authorizes an award of indefinite alimony
when a court finds that:

(1) due to age, illness, infirmity, or
disability, the party seeking alimo-
ny cannot reasonably be expected
to make substantial  progress
toward becoming self-supporting;
or 
(2) even after the party seeking
alimony will have made as much
progress toward becoming self-
supporting as can reasonably be
expected, the respective standards
of l iving of the par ties wil l  be
unconscionably disparate .
(Emphasis added.) 

“In its determination of whether an award of
indefinite alimony is appropriate, the trial court must
consider ‘all of the factors necessary for a fair and
equitable award[.]’” Solomon v. Solomon, 383 Md. 176,
196 (2004) (quoting FL § 11-106(b)). By statute, these
factors include the following:

(1) the ability of the party seeking
alimony to be wholly or partly self-
supporting;
(2) the time necessary for the party
seeking alimony to gain sufficient edu-
cation or training to enable that party
to find suitable employment;
(3) the standard of living that the
parties established during their
marriage;
(4) the duration of the marriage;
(5) the contributions, monetary and
non-monetary, of each party to the
well-being of the family;
(6) the circumstances that contributed
to the estrangement of the parties;
(7) the age of each party;
(8) the physical and mental condition
of each party;
(9) the ability of the party from
whom alimony is sought to meet
that party’s needs while meeting
the needs of the par ty seeking
alimony;
(10) any agreement between the par-
ties;
(11) the financial needs and finan-

cial resources of each party, includ-
ing:
(i) all income and assets, including
proper ty that  does not produce
income;
(ii) any award made under section 8-
205 [monetary award] and section 8-
208 [use and possession of  the
Family Law Article;
(i i i) the nature and amount of the
financial obligations of each party;
and 
(iv) the right of each party to receive
retirement benefits; and 
(12) whether the award would cause a
spouse who is a resident of a related
institution as defined in [section] 19-
301 of the Health General Article and
from whom al imony is sought to
become eligible for medical assis-
tance earlier than would otherwise
occur.

FL § 11-106(b) (emphasis added).
No single factor is dispositive; nor is this list of

factors exclusive. See Solomon, 383 Md. at 195 n.15.
“Although the court is not required to use a formal
checklist, the court must demonstrate consideration of
all necessary factors.” Roginsky v. Blake-Roginsky,
129 Md. App. 132, 143 (1999); see Solomon, 383 Md.
at 195 n. 15.

“The spouse seeking indefinite alimony bears the
burden of proof as to the existence of the prerequisites
to entitlement to such an award.” Francz v. Francz, 157
Md. App. 676, 692 (2004). Thus, “[i]t is incumbent that
the party seeking alimony, whether rehabilitative or
indefinite, to move forward with evidence to allow the
court to make the factual findings necessary to an
alimony determination.” Ware v. Ware, 181 Md. App.
273, 288 (2008).

Karen’s Challenge to the Alimony Award 
Karen argues that the trial court committed fun-

damental errors in awarding Michael $2,000 per month
in indefinite alimony. She contends that “the trial court
made no financial analysis under [FL section 11-
106](b)” because “Michael failed to present the neces-
sary financial information to the trial court.” In her view,
“the most glaring deficiency is the lack of any findings
pursuant to [FL section 11-106] subsections (b)(9) and
(b)(11)” requiring consideration of the “the financial
needs and resources of each party” and the ability of
the alimony-paying spouse to meet her own “needs
while meeting the needs of the party seeking alimony.”
Citing the trial court’s statement that it had “virtually no
information regarding the actual costs of maintaining
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Mr. Shifflett and tending to his needs and minor com-
forts,” Karen contends that “the court did not, and
could not, make a finding as to Michael’s monthly
expenses.” Likewise, Karen argues, the court could not
make the required prediction regarding Michael’s
future income because it had no information about the
amount of government benefits Michael can expect to
receive after the divorce. In her view, the lack of such
factual findings regarding both Michael’s future income
and his future expenses means that the trial court did
not meaningful ly consider Michael ’s f inancial
resources or Karen’s ability to meet her own needs
after paying alimony, as required under FL sections
11-l06(b)(9) and (b)(11).

Michael counters that the trial court made the
indefinite alimony award under the disability provision
in FL section 11-l06(c)(1), rather than the uncon-
scionable disparity provision in subsection (c)(2), so
that the cour t was not required to compare post-
divorce income, expenses, and living standards. He
further disputes that government-funded programs
could move him toward being self-supporting; in his
view, “[r]eceiving support for government funded pro-
grams is the antithesis of the simple concept of being
self-supporting.” Although he concedes that Social
Security benefits may be counted as income, Michael
“could find no case law to suggest that receiving spe-
cial needs governmental benefits, such as medical
assistance or reduced cost adult day care, is to be
somehow calculated as part of a person’s income or
towards their ability to become self-supporting.”

As for the trial court’s finding that the disparity in
Michael and Karen’s post-divorce living standards
would be unconscionable, Michael characterizes this
as an alternative ground for the award and argues that
the record supports that finding. He contends that his
living standard would still be unconscionably lower
than Karen’s. In support, he points out that, in contrast
to his total disability and dependence on family mem-
bers, the “problematic annuity,” and government aid,
Karen “has her own home, she has multiple automo-
biles, including a Porsche, she has retirement assets
and other monies in the bank to provide for her in the
future.”

Our task in reviewing a decision to award indefi-
nite alimony is to determine if “the trial judge’s discre-
tion was arbitrarily used or the judgment below was
clearly wrong.” Tracey v. Tracey, 328 Md. 380, 385
(1992); see Solomon, 383 Md. at 196. We review “the
amount of the alimony itself under an abuse of discre-
tion standard.” Solomon, 383 Md. at 196. This Court
has recognized that, “[w]hile tr ial judges are not
required to set forth all of their reasoning, their failure
to give reasons makes appellate review difficult, if not
impossible, and the latter alone can be cause for

reversal.” Simonds v. Simonds, 165 Md. App. 591, 619
(2001) (Adkins, J., concurring). This is one of those
cases in which we must vacate the alimony award
because of deficiencies in the trial court’s explanation.

We begin by noting that it is unclear whether the
trial court awarded alimony under the disability stan-
dard of FL section 11-1 06(c)(1) or under the uncon-
scionability standard of section 11-106(c)(2). Although
Michael premised his request for alimony solely on the
disability provision, the trial court did not cite that sub-
section in its written opinion, and its explanation for the
award uses language from both subsections. On the
one hand, the court invoked language from the disabil-
ity provision when it stated that Michael’s “disability is
such as to prevent his ever being able to make any
progress toward becoming self-supporting.” On the
other hand, the court’s next sentence relied on the
unconscionable disparity standard in finding that
“[wjithout an award of indefinite alimony, [Michael’s] liv-
ing standard will ever be unconscionably disparate
from that of his wife.” Moreover, the court’s ultimate
conclusion “that an indefinite alimony award of less
than $2,000 would of itself be unconscionable” was
phrased in terms of the unconscionability standard.

If the alimony award was premised on the sub-
section (c)(1) disability provision, as Michael posits,
then it was not necessary for the court to make this
unconscionability finding or to set a monthly payment
based on the amount necessary to alleviate uncon-
scionable disparity. Although the court appears to have
mixed the apples of disability alimony with the oranges
of unconscionable disparity alimony, we need not
decide which standard the court relied on in making
the award because, for the reasons explained below,
we conclude that it cannot be affirmed under either
subsection.

Regardless of whether Michael’s indefinite alimo-
ny award was made under the disability standard or
the unconscionable disparity standard, the trial court
was statutorily required to examine Michael’s “ability. . .
to be wholly or partly self-supporting,” which necessar-
ily requires consideration of his “financial needs and
resources,” including “al l  income.” See FL § 11-
106(b)(1); FL § 11-106(b)(11). It was undisputed that,
although Michael will never be fully self-supporting due
to his permanent and total disability, be was partly
self-supporting based on monthly income from the
annuity purchased with his settlement proceeds. The
primary issue before the trial court was the extent to
which Michael could enhance his ability to be partly
self-supporting by obtaining additional publicly funded
benefits and services that would supplement his
income and reduce his expenses.

At trial, the parties agreed that following the
divorce, Michael could pursue additional government
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benefits and services. Charles Shifflett, Michael’s son
and guardian, estimated that, “[w]ith paying insurance,”
it would cost “probably a couple of thousand dollars” a
month to care for Michael. He acknowledged, however,
that the divorce could make Michael eligible for addi-
tional monetary benefits and services that could
reduce his expenses. He also testified that an attorney
he consulted to help manage the trust monies “in a
more appropriate manner” recommended placing the
remaining $49,000 of Michael’s settlement proceeds
into a special needs trust that would still generate
monthly income, but such income “would not be held
against him as far as Medicaid and SSI goes. He’d still
be able to collect that and be eligible for Medicaid.”

Karen corroborated that once Michael was
divorced from her, be “would qualify for SSI or SSDI”
and also become eligible for other publicly funded ben-
efits, such insurance and daycare services, for which
he did not previously qualify due to her income and
employment. She testified:

There is a disability insurance that he
would have qualified for through. . . .
Social Security. And, it would have
been a smal l  amount of  money
because be didn’t work enough quar-
ters to qualify for the other one. And, if
he qualified for that, he would also
qualify for Medical Assistance that
would cover for a hundred percent of
his healthcare. He would have also
qualified to get into some state pro-
grams where he could have gotten
into the adult daycare programs five
days a week. The adult daycare pro-
grams have program[s] within them
that if he qualified for the Medical
Assistance and everything, that the[y]
would assist with transportation to
doctors. And, his medicine costs
would have also been covered. . . .
Also, as far as future care, any of the
heal th insurances that I  had, i f
Michael’s Hepatitis C or his diabetes
ever got worse to the point or whatev-
er his medical conditions were may
have cause him to reach a point
where he needed to . . . be in a nurs-
ing home type place where he needed
that level of care again, none of my
health insurances would have covered
that anyway. And, if he was divorced
from me, those programs would have
afforded him the option to qualify for
things that would have funded those
as well as long term . . . care.

The court acknowledged this evidence in its opin-
ion, recognizing that, in addition to “the problematic
annuity,” “Social Security Disability, Supplemental
Security Income or Medicaid benefits may be in the
offing.” But it did not consider such potential income in
deciding to award indefinite alimony. Instead, the court
concluded that, because it had “been furnished virtual-
ly no information regarding the actual cost of maintain-
ing Mr. Shiffiett and tending to his needs and minor
comforts,” it was “left to resort to a formulaic calcula-
tion of an appropriate alimony figure.” The court then
proceeded to “conclude that an indefinite alimony
award of less than $2,000 annually would of itself be
unconscionable.” It did not discuss whether Karen has
the ability to meet her own needs after making such
monthly payments. See FL § 11-106(b)(9).

As the par ty requesting indefini te al imony,
Michael had the burden of supplying sufficient informa-
tion for the court to consider his “financial resources,”
including any income and any benefits that impacted
his “ability to be. . . partly self-supporting.” See FL §
11-106(b)(1), FL § 11-106(b)(11); Ware, 181 Md. App.
at  288; Francz , 157 Md. App. at  692. Al though
Michael’s guardian was the only person who could
determine Michael’s eligibility for Social Security and
other benefits and services, he proffered only that he
had been advised to set up a special needs trust with
the balance of the annuity, which should result in
Michael being eligible for Social Security and Medicaid
benefits. The court acknowledged that additional bene-
fits and services were “in the offing” for Michael, but
admitted that it lacked specific information that would
allow it to determine the extent to which Michael could
be partly self-supporting. Cf, e.g., Ware, 181 Md. App.
at 288 (recognizing that a projected income finding
“based on the evidence and not on speculation” should
be made before determining whether indefinite alimo-
ny is appropriate); Crabill v. Crabill, 119 Md. App. 249,
261, 263-64 (1998) (although tr ial cour t was not
required to mention or recite every factor, dollar find-
ings as to the husband’s reasonably expectable
income facilitated appellate review). Instead, the court
improperly filled this critical information void with what
it described as a “formulaic calculation of an appropri-
ate alimony figure.”

We reject Michael’s suggestion that it was appro-
priate for the court to award indefinite alimony without
determining how much Michael could reasonably
expect to qualify for in additional benefits and services
following the divorce because government-funded ben-
efits and services should not be considered in deter-
mining alimony. The court was statutorily required to
consider Michael’s ability to be partly self-supporting.
See FL § 11-106(b)(1). We agree with Karen that this
means that the court was obligated to consider how
much Michael was reasonably likely to receive in mon-
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etary benefits and how much Michael could reason-
ably expect to save in expenses for insurance, medica-
tion, day care, transportation, and other living expens-
es. Collectively, such additional resources would
undoubtedly enhance Michael’s ability to be partly self-
supporting after the divorce. See FL § 11-106(b)(1); FL
§ 11-106(b)(11); cf, e.g., Riley v. Riley, 82 Md. App.
400, 410 (1990) (holding that federal disability benefits
for veterans could be counted as income in determin-
ing alimony and recognizing that “[t]he law generally is
that such benefits may be considered as a resource
for purposes of setting the amount of alimony”).4 In the
circumstances of this case, consideration of all mone-
tary benefits and non-monetary services for which
Michael can reasonably expect to qualify, including any
publicly funded programs, was essential to any mean-
ingful consideration of these two statutory factors.

We also agree with Karen that the court erred in
failing to explain how it arrived at $2,000 per month as
the amount necessary to avoid an “unconscionable
disparity” between Michael and Karen’s post-divorce
living standards. The court should have discussed why
the disparity between Michael and Karen’s post-
divorce living standards would be so inequitable as to
be “morally unacceptable” and “shocking.” See, e.g.,
Lee v. Andochick, 182 Md. App. 268, 288-90 (2008)
(remanding for reconsideration of indefinite alimony
award because trial court did not explain how depen-
dent spouse’s standard of living would be uncon-
scionably disparate if no alimony award was made);
Hart v. Hart, 169 Md. App. 151, 170 (2006) (“Just as it
is error to deny a request for indefinite alimony ‘without
explicitly discussing the disparity issue,’ so too is it
error to grant such a request without explicitly dis-
cussing the disparity issue.”); Karmand v. Karmand,
145 Md. App. 317, 333 (2001) (“In plain English,
unconscionability means, ‘morally unacceptable . . .
shocking.”’). In addition, the court should have provid-
ed some explanation for why it found that particular
amount to be “appropriate” to alleviate such disparity
and made some finding as to whether Karen could be
able to meet her own needs after making the monthly
payment. Cf. e.g., Solomon, 383 Md. at 198 (recogniz-
ing that percentage comparisons of post-divorce
income provide guidance in determining the amount of
indefinite alimony necessary to alleviate uncon-
scionable disparity).

The record does not supply a clear answer to
these questions. Significantly, Michael never requested
alimony on the basis of an unconscionable disparity in
living standards; nor did he propose a monthly award
of $2,000. To the contrary, in closing argument and his
post-trial memorandum, Michael asked for $3,000 per
month in indefinite alimony under the disability provi-
sions of FL section 11-106(c)(1), plus a monetary
award in excess of $100,000 “to adjust the equities.”

Nor do Michael’s and Karen’s financial state-
ments yield an obvious explanation as to why $2,000
was an appropriate amount of monthly alimony. In his
financial statement, Michael itemized monthly expens-
es of $1,130 and monthly income of $966.55 (until
2019), leaving a monthly deficit of only $170. In her
financial statement, Karen listed monthly expenses of
$6,972.64, and monthly income of $4,782.97, leaving
a monthly deficit of $2,189.67.5

The only factual basis for the $2,000 award that
we have been able to glean from this record is Charles
Shifflett’s estimate that the monthly cost of Michael’s
care is “a couple thousand,” a substantial portion of
which consisted of insurance costs. But this evidence,
by itself, does not support a finding of unconscionable
disparity, given the undisputed evidence of Michael’s
monthly annuity of $969 and of his anticipated eligibili-
ty for government-funded insurance and other benefits.

Although some natural disparity between Michael
and Karen’s lifestyles undoubtedly existed during the
marriage due to Michael’s disability, the court did not
discuss Michael’s living standard during the marriage
or compare it to his post-divorce living standard. See
FL § 11-106(b)(3) (in determining whether to award
alimony, a court must consider “the standard of living
that the parties established during the marriage”). Nor
did it compare Michael and Karen’s post-divorce living
standards. See FL § 11-106(c)(2) (a court may award
indefinite alimony if “the respective standards of living
will be unconscionably disparate”). Nor did the court
explain the variables it considered in its “formulaic cal-
culation” of the award. As a result, we are left to spec-
ulate as to why the trial court found that the difference
in living standards would be unconscionable and why
$2,000 per month is the amount necessary to alleviate
such disparity.

We simply cannot affirm such a substantial
award of indefinite alimony on the ambiguous and
meager grounds cited by the trial court in its opinion.
The court failed to demonstrate that it properly applied
the statutory criteria in FL section 11-106(b) when it
premised the award of indefinite alimony on admittedly
inadequate financial information and without any
explanation of its unconscionable disparity finding.
Moreover, it abused its discretion by arbitrarily setting
the amount of alimony based on an admittedly “formu-
laic calculation” that it did not disclose and that cannot
be reconstructed from the record.

We must therefore vacate the alimony award and
remand for reconsideration in light of specific informa-
tion concerning Michael’s prospects for increasing his
ability to be partly self-supporting by obtaining mone-
tary benefits other than the existing annuity, as well as
non-monetary services that could reduce his expens-
es. See Simonds, 165 Md. App. at 619. Because we
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are vacating the alimony award, we must also vacate
the trial court’s related decision not to make a mone-
tary award. See, e.g., Andochick, 182 Md. App. at 291
(recognizing that reversal of an indefinite alimony
award requires reversal of a monetary award). Our
decision should in no way be interpreted as disapprov-
ing an award of indefinite alimony to Michael, but
rather as an instruction to make any such award based
upon sufficiently specific financial information about
Michael’s eligibility for monetary benefits and non-
monetary services, and to make the findings neces-
sary to demonstrate meaningful consideration of the
statutory factors and to explain any finding of uncon-
scionable disparity.

This means that Michael must provide the court
with information concerning his eligibility for publicly
funded benefits and services based on his disability,
income, and/or age.6 After examining such information,
the court will be in a position to make findings as to
the extent to which Michael can be partly self-support-
ing following the divorce and as to the parties’ respec-
tive standards of living. See Hart, 169 Md. App. at 170.
In summary, the remand court should:
1. make clear whether it is awarding indefinite alimony

under the disability provision in FL section 11-
106(c)(1), or under the unconscionable disparity
provisions in subsection (c)(2), or under both provi-
sions;

2. make the appropriate factual findings necessary to
justify any decision to make such an award, includ-
ing findings about the parties’ living standards and
about the monetary benefits and non-monetary ser-
vices Michael is currently receiving as well as those
for which he is reasonably likely to become eligible
in the future;

3. explain how it set the amount of any award and why
it believes that Karen will be able to meet her own
needs after paying that amount.

JUDGMENT VACATED AS TO ALIMONY 
AND MONETARY AWARD ONLY.

CASE REMANDED FOR FURTHER 
PROCEEDINGS CONSISTENT 

WITH THIS OPINION.
COSTS TO BE PAID BY APPELLEE.

FOOTNOTES
1. The judgment also granted Karen’s requests for a divorce
and to restore her maiden name of Karen Lynn Padgett.

2. Although Michael filed a cross-appeal, he later withdrew it.

3. The trial court found that the marital property consisted of
the following:

1. $2,000 in Karen’s various bank accounts;

2. two cars — a Hyundai with no value and an older
Porsche valued at $10,000;

3. $12,000 in Karen’s 401K account;

4. Karen’s retirement savings plan valued at $31,197;

5. the White Plains house, purchased in 2000 for
$142,000, which is jointly titled in the name of Karen and
her son. At the time of trial, the property was valued at
$316,000 but was encumbered by a $182,000 loan, which
in turn had refinanced a prior encumbrance and generat-
ed a $62,000 payment to Karen.

4. We also note that, although the alimony subtitle is silent on
whether income includes disability and Social Security pay-
ments, the child support subtitle explicitly defines actual
income to include Social Security benefits and disability
insurance benefits, but excludes “benefits received from
means-tested public assistance programs, including tempo-
rary cash assistance, Supplemental Security income, food
stamps, and transitional emergency, medical, and housing
assistance.” See FL § 12-201(b). See, e.g. ,  Mal in v.
Minnenberg, 153 Md. App. 358, 405 (2003) (holding that
physician husband’s disability benefits under insurance poli-
cies were properly treated as income for purposes of deter-
mining child support claim based on allegation that husband
voluntarily impoverished himself by pursuing alternative
career in light of his history of substance abuse).

5. In addition, she listed assets valued at $316,000, and lia-
bilities in the amount of $194,500, leaving a net worth of
$121,500.

6. Karen asks us to instruct the remand court to consider
whether Michael is entitled to monetary support from his
mother under the “destitute adult child” provisions of FL sec-
tion 13-102(b), establishing a parent’s duty to provide his or
her destitute child with “food, shelter, care, and clothing.” We
decline to do so. This issue was never considered by the trial
court — and thus is not before this Court — because Karen
did not raise it and because there has been no suggestion
that Michael’s mother has neglected him or refused to pro-
vide him with such support. See Md. Rule 8-131(a).



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT38 DECEMBER    2010

NO TEXT



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT DECEMBER    2010    39

This appeal arises from divorce proceedings liti-
gated in the Circuit Court for Baltimore County involv-
ing Deborah Lynn Thacker-Fischer, appellant, and
William James Fischer, appellee.1 The parties were
married in February 1998; no children were born to
their union. After the parties separated in November
2000, they continued, until 2005, to attempt a reconcil-
iation and to engage in marital relations. In June 2008,
appellee filed a complaint for absolute divorce, which
he later amended. Appel lant  f i led a “Counter-
Complaint.” The case was tried to the court on May 4,
2009. By judgment dated June 3, 2009, the court
denied appellant’s request for alimony and awarded
appellee an absolute divorce. This appeal followed.

Appellant presents two issues for our review,
which we have rephrased slightly:

I. Did the trial court err in denying
appellant’s request for rehabilitative
alimony, because Md. Code (2006
Repl. Vol, 2009 Supp.), § 11-106(b) of
the Family Law Article (“F.L.”) man-
dates an award of rehabilitative alimo-
ny when the trial court finds that the
recipient spouse is only “partially self-
supporting” and the payor spouse has
the “ability to pay alimony?”
II. Did the trial court abuse its discre-
tion in denying Ms. Thacker’s request
for rehabilitative alimony? 

For the reasons set forth below, we shall affirm in

part, vacate in part, and remand for further proceed-
ings.

FACTUAL AND PROCEDURAL BACKGROUND 
On June 16, 2008, appellee filed a Complaint for

Absolute Divorce, alleging that, since November 1998,
the “parties have lived separate and apart.” Appellant
filed a Counter-Complaint for Absolute Divorce on July
31, 2008, alleging that, “without just cause or reasons,
on November 7, 2000, Mr. Fischer deserted and aban-
doned Mrs. Fischer by leaving the family home, with
the intention of terminating the marriage.” Among other
things, she asked the court to determine “all marital
property issues,” and to award her pendente lite and
indefinite alimony as well as counsel fees. She also
filed an Answer.2

In his Amended Complaint, filed on April 6, 2009,
appellee alleged that the parties initially separated in
November 1998, later reconciled, separated again in
November 2000, and have since l ived apar t. In
response, appellant filed an Answer to Amended
Complaint, asserting that the parties “reconciled in
May of 2000 and cohabitated until June 2001.”

As noted, the case proceeded to trial on May 4,
2009. What follows is a summary of the evidence
adduced at trial.

Appellee testified that the parties cohabited for
“[a]bout two years” before their marriage in 1998.
Appellee’s son, Andrew Jerome Fischer (“AJ”), born
August 25, 1992,3 visited the parties every other week-
end. Regarding AJ’s visitation during this time period,
the following colloquy is pertinent:

[APPELLANT’S COUNSEL]: Was he
also wi th you Wednesday and
Thursday overnight? 
[APPELLEE]: The court order states
that he should have been with me, but
no. Because he was in school we
never got him. I had no way to get him
to school . So Fr iday evening,
Saturday and Sunday afternoon he
had to be home by 6 o’clock every
other weekend.

According to appellee, the parties began seeing
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a marriage counselor about three or four months after
they were married, and they only lived together for five
or six months. He testified that he left the marital home
in September 1998, and although the parties “got back
together and tried to work things out,” he never again
lived with appellant. According to appellee, the parties’
final separation occurred on November 7, 2000, when
appellee went to live with his parents. The following
exchange is pertinent:

[APPELLANT’S COUNSEL]:
November 7th, 2000, which you just
testified you left the family home final-
ly.
[APPELLEE]: No. I was already out of
that home in 2000.
[APPELLANT’S COUNSEL]: Your
attorney just asked you when you and
Ms. Fischer separated? 
[APPELLEE]: We were separated the
second time. I said we never lived
together. When we reconsti tuted,
when we tried to work things back out,
we lived in separate houses. We never
lived together. When I moved out in
1998, I  never moved back into a
house with her.[4]

Appellee submitted a financial statement reflect-
ing monthly expenses of $4,190, which included $493
per month in child support for AJ. At the time of trial,
he claimed to have a monthly deficit of $584 and a net
worth of $400.

Appellant, a high school graduate, was forty-one
years old at the time of trial. She testified that she was
born with spina bifida and, as a result of her condition,
one leg is shorter than the other. She also requires
medical supplies on a regular basis for an ostomy.5

Appellant also testified that she was diagnosed with
ovarian cancer in November 2007, for which she was
treated. Appellant testified that, as of the trial, it had
been fourteen months since her last chemotherapy
treatment.

According to appellant, the parties began living
together in April 1993, when AJ was six months old.
AJ was five-and-a-half years old when the parties mar-
ried in 1998. Appellant recalled that AJ visited on a bi-
weekly basis; appellant cared for him on Wednesday
and Thursday one week, and Thursday through
Sunday the second. Some eight months before appel-
lant met appellee, she began an apprenticeship in a
beauty shop. However, appellant claimed that appellee
encouraged her to terminate her apprenticeship, so
that she could care for the parties’ home and AJ, dur-
ing his visitation.

Appellant also claimed that she brought a num-
ber of household items (e.g., lamps, table settings)

into the relationship. According to appellant, the par-
ties purchased the furniture in the parties’ home prior
to the marriage, on credit, and made payments during
the marriage. Appellant alleged that on November 7,
2000, while she was shopping with appellee’s sister,
appellee removed all of the furnishings from the mari-
tal home.6 Appellant denied that she and appellee sep-
arated before 2000. Moreover, she did not abandon
hope for reconciliation until 2005.

The following colloquy is pertinent:
[APPELLANT’S COUNSEL]: Now,
after 2000 did you ever move back
together again? 
[APPELLANT]: Moved back, no.

* * *
[APPELLANT’S COUNSEL]: About
how frequently did the two of you
engage in sexual relations after he left
the family home? 
[APPELLANT]: I don’t know how many
times. It was several times.
[APPELLANT’S COUNSEL]: When
was the last time to the best of your
recollection that you engaged in sexu-
al relations? 
[APPELLANT]: About three and a half
2 [sic] years ago. Four years ago.

Appellant testified that, at the time of trial, she
was employed as a quality assurance assistant for
Pickersgill, Inc, for which she earned $14.04 per hour.
Appellant introduced two pay stubs that reflected that
she earned gross pay of $1,053, bi-weekly, with a net
pay of $764.65.7 Appellant also introduced her 2004,
2007, and 2008 tax returns,8 which indicated that her
adjusted gross income was $26,807 in 2008; $24,797
in 2007; and $18,989 in 2004.

Appellant testified that she was living with her
mother, who paid the rent for the town home they
shared. Appellant paid monthly expenses for the gas
and electr ic ($210.21), telephone and television
($188.73), and renter’s insurance ($19), in addition to
other monthly expenses, such as work lunches ($100),
hair cuts and nail care ($120), clothing ($50), recre-
ation ($50), non-food drug store items ($25), furniture
repair and replacement ($164.73), lawn and garden
care ($40), car payments ($442.51), gas ($200), and
car insurance ($110.28).

In addition, appellant introduced evidence show-
ing that, during the separation, she paid her medical
bills through appellee’s health insurance. Receipts
admitted into evidence showed that, without insurance,
appellant’s ostomy expenses would have amounted to
$1,465.20 per month; with appellee’s insurance, they
amounted to $146.52 per month.
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The financial statement that appellant introduced
reflected net monthly income of $1,492.44, and month-
ly expenses of $2,457.31. It also indicated that, if
appellant were to obtain health insurance through her
employer, her medical expenses would amount to a
total of $518.37 a month: $225.33 for insurance cover-
age and $293.04 as her share of the medical expens-
es.9

Appellant stated that, subsequent to her separa-
tion from appellee in November 2000, until the trial in
2009, she worked steadily “except for about maybe a
year altogether.” Immediately following the separation,
she worked for almost three years as a receptionist.
Then, she worked for approximately ten-and-a-half
months as an administrative assistant and, following
that, she worked at a retirement facility for two years
before beginning her employment at Pickersgill, Inc.
The following testimony is pertinent:

[APPELLANT’S COUNSEL]: What is
the opportunity for advancement on
your job? 
[APPELLANT]: I don’t think there is
any.
[APPELLANT’S COUNSEL]: Are there
any benefits, like, pensions offered
with your job? 
[APPELLANT]: No. Not until you have
been there five years.
[APPELLANT’S COUNSEL]: And how
long have you been employed by your
present employer? 
[APPELLANT]: It will be two years
July 2nd.
[APPELLANT’S COUNSEL]: Do you
have any 401 K plan that you partici-
pate in? 
[APPELLANT]: No.

In addi t ion,  appel lant  introduced a Joint
Statement of Parties Concerning Marital and Non-
Marital Property (the “Joint Statement”), in which she
claimed several pieces of furniture as marital property,
notwithstanding appellee’s claim that the furniture was
non-marital. Appellant also alleged that appellee had a
401(k) and stock with his former employer, Coca-Cola.
However, she did not know the value of either, whether
they had been acquired dur ing the marr iage, or
whether they had been cashed out.10

Appellant introduced documents pertaining to
appellee’s profit-sharing account at Pitt Ohio Express,
his place of employment at the time of trial.11 The doc-
uments reflected that appellee’s profit-sharing account
had a balance of $19,071.24 at the time of trial. In
addition, appellant introduced appellee’s 2007 income
tax return, which reflected an adjusted gross income of

$69,488.00.
Appellant explained that she wanted an award of

rehabilitative alimony so that she could pursue a nurs-
ing degree and become “totally self-supporting.” The
following colloquy is relevant:

[APPELLANT’S COUNSEL]: Mrs.
Fischer,  would you tel l  the cour t
whether or not you would like to pur-
sue educat ion so that you can
become totally self-supporting? 
[APPELLANT]: Yes. I would.

* * *
[APPELLANT’S COUNSEL]: What
would your f inancial  needs be in
terms of alimony if you were attending
college? 
[APPELLANT]: Just to supplement for
the schooling.

According to appellant, if she were to obtain an
RN degree, her hourly wage would increase from
$14.04 to $25, the current base pay for RNs at the
retirement facility where she worked, and would pro-
vide for upward mobility in salary. According to her
research, it would take four years to earn an RN
degree, and tuition would cost between $15,000 and
$20,000 a year. Appellant indicated that she would be
willing to apply for grants as well as work part-time
while attending classes.

On cross-examination, appellant stated that she
had not previously pursued further education because
she was financially unable to do so. With respect to her
failure to seek spousal support prior to the divorce pro-
ceedings, appellant explained that her previous attor-
ney had advised her to wait for the divorce proceed-
ings.

In its oral disposition,12 the court found that the
parties were married on February 21, 1998, and sepa-
rated on November 7, 2000. The court also found that,
after their separation, the parties continued to pursue
reconciliation, and the period of separation was “not
without interruption.” But, the effor ts to reconcile
ceased in 2005. Therefore, the court determined that it
“will grant a judgment of absolute divorce to the plain-
t i f f  Deborah Fisher [sic]  based on the two year
ground.” (Emphasis added).13

With respect to the parties’ contentions as to the
furniture, the court deemed “some items” as marital
property, and valued those items at $3,000.14 The court
also found that the profit-sharing account that appellee
held with Pitt Ohio was marital property. In regard to
the marital property, the court said:

Based on the factors in — that
is, not including the pension [sic]. The
factors in 9-205 of the Family Law
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Article, most of which will be covered
when I go through the analysis of the
alimony, I find that a monetary award
of $1500 is reasonable and appropri-
ate to adjust the equities in that prop-
erty.

In addition, there’s this pension
profit sharing plan from Pitt Ohio. The
court is going to find that as of today
the full value is marital property. It was
all accrued during the marriage. The
court is going to award 50 percent of
that to [appellant]. . . .

The court then turned to appellant’s request for
alimony. It said:

Now, with respect to alimony, the
cour t has to look at these factors
under [Family Law §] 11-106, ability of
the party seeking alimony to be wholly
or partly self-supporting. I find that the
defendant, counter plaintiff is at least
partly self-supporting, and the evi-
dence shows that there’s really no evi-
dence that she’s made a claim until
now for alimony.

So I think that the argument
could be made that she’s wholly self-
supporting. She’s at least partly self-
supporting.

The time necessary. I think she’s
been self-supporting, at least partially
since the date of the 2000 separation
or at least shortly thereafter when she
got her job in 2001. It’s been a good
number of years.

The second factor is the time
necessary for the party seeking alimo-
ny to obtain sufficient education or
training to enable that party to find
suitable employment. Up unti l  six
months ago the evidence is that she
had suitable employment. I don’t see
that she was seeking any kind of
training or education until approxi-
mately six months ago.

The standard of l iving estab-
lished during their marriage. The evi-
dence is that it was a modest stan-
dard of living.

Duration of the marriage. . . .
* * *

. . . .So they have been married
for — legally married for 11 years.
They really were together for about

three and trying to reconcile for anoth-
er five.

Contr ibutions, monetary and
nonmonetary of each par ty to the
well-being of the family. Each party
made contributions once they were
married. Mr. Fischer was the primary
breadwinner. Mrs. Fischer distributed
primarily I believe to taking care of the
household and taking care of the son;
at least, when he had custody. He had
visitation with his son, but, again, the
issue is the contribution to the well-
being of the family. They’re only a fam-
ily up until November of 2000. They
weren’t living together after that.

Number Six. Circumstances that
led to the estrangement of the parties.
I think Mr. Fischer was the primary
reason this marriage ended. I think his
— I do believe the testimony that he
came in and basically took everything
in the house. I do find that credible.

I also f ind credible that Mrs.
Fischer wanted to reconcile and sat
on her rights for quite a number of
years. I think she probably wanted to
reconcile, but I don’t think he wanted
to reconcile, but I think she primarily
did.

Age of each party. Mrs. Fischer
is 41 and Mr. Fisher [sic] is 49.

Physical and mental condition of
each party. Mrs. Fischer has spina
bifida, a bir th defect, but it hasn’t
affected — as far as the evidence, it
hasn’t affected her ability to work.
There’s really no evidence about Mr.
Fischer’s health I don’t believe.

The abi l i ty of the par ty from
whom the alimony is sought to meet
the needs of the other party. I think
Mr. Fisher [sic] would be able to pay
alimony if the court were to order it. I
also f ind that Mr. Fisher [sic]  did
desert Mrs. Fischer.

Based on these factors I don’t
think that alimony is appropriate in
this case. I didn’t see that Mrs. Fischer
ever really made a claim for spousal
support of any kind or actually that
there was a need for it. If I take into
account what the court is going to
give her in terms of the monetary
award, both the $1500 plus the pen-
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sion benefits, as the court has to look
at that as well.

I don’t find that this is an alimo-
ny case. I do find it’s a marriage of
short duration. She’s 41 years of age.
The purpose of alimony is to allow her
to rehabilitate herself. I think she has
done that, and even though there’s a
difference in their income, I think it’s a
weak claim for alimony, and I don’t
think there’s unusual circumstances
that would justify an award of alimony.
So I’m going to deny the request for
alimony. (Emphasis added.) 

The court issued a Judgment of Absolute Divorce
dated June 3, 2009, granting a divorce to appellee. It
awarded appellant a monetary award of $1,500 “as an
adjustment of the equities”; “a monetary award” of
$9,535.62, representing 50% of appellee’s profit-
sharing plan at Pitt Ohio Express, to be paid in the
form of a “Roll-Over . . . pursuant to a Qualif ied
Domestic Relations Order”; and attorney’s fees of
$1,500.

On June 12, 2009, appellant filed a Motion to
Alter or Amend Judgment, requesting that the court
award her “sufficient indefinite alimony” to cover the
monthly cost of her new health insurance ($225 a
month). In support of her motion, appellant asserted
that, without health insurance, she could not afford her
$1,400-per-month ostomy supplies, whereas appellee
could afford to pay $225 a month.15 In his opposition,
appellee asked the court to “dismiss” the motion. On
July 16, 2009, the court denied the Motion to Alter or
Amend Judgment. This appeal followed.

We shall include additional facts in our discus-
sion.

DISCUSSION 
Prior to addressing the parties’ contentions, it is

helpful to review Section 11-106 of the Family Law
Article (“F.L.”) of the Md. Code (2006 Repl. Vol., 2009
Supp.). It states:

§ 11-106. Award — Determination of amount
and duration.

(a) Court to make determination. —
(1) The cour t shall  determine the
amount of and the period for an award
of alimony.

(2) The court may award alimony
for a period beginning from the filing
of the pleading that requests alimony.

(3) At the conclusion of the peri-
od of the award of alimony, no further
alimony shall accrue.

(b) Required considerations. — In
making the determination, the court
shall consider all the factors neces-
sary for a fair and equitable award,
including:

(1) the ability of the party seek-
ing alimony to be wholly or partly self-
supporting;

(2) the time necessary for the
party seeking alimony to gain suffi-
cient education or training to enable
that party to find suitable employment;

(3) the standard of living that the
parties established during their mar-
riage;

(4) the duration of the marriage;
(5) the contributions, monetary

and nonmonetary, of each party to the
well-being of the family;

(6) the circumstances that con-
tributed to the estrangement of the
parties;

(7) the age of each party;
(8) the physical and mental con-

dition of each party;
(9) the ability of the party from

whom alimony is sought to meet that
par ty ’s needs whi le meet ing the
needs of the party seeking alimony;

(10) any agreement between the
parties;

(11) the f inancial needs and
financial resources of each par ty,
including:

( i )  a l l  income and assets,
including property that does not pro-
duce income;

(i i) any award made under
§§ 8-205 and 8-208 of this article;

(iii) the nature and amount of
the financial obligations of each party;
and 

(iv) the right of each party to
receive retirement benefits; and 

(12) whether the award would
cause a spouse who is a resident of a
related institution as defined in § 19-
301 of the Health - General Article
and from whom alimony is sought to
become eligible for medical assis-
tance earlier than would otherwise
occur.

(c) Award for indefinite period.
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— The court may award alimony for
an indefinite period, if the court finds
that:

(1) due to age, illness, infirmity,
or disability, the party seeking alimony
cannot reasonably be expected to
make substantial progress toward
becoming self-supporting; or 

(2) even after the party seeking
al imony wi l l  have made as much
progress toward becoming sel f -
suppor t ing as can reasonably be
expected, the respective standards of
living of the parties will be uncon-
scionably disparate.

As we have seen, F.L. § 11-106(b) lists the fac-
tors that the court must consider when making an
alimony determination. These factors include “the abili-
ty of the party seeking alimony to be wholly or partly
self-supporting.” F.L. § 11-106(b)(1). This factor, how-
ever, is just one among twelve. F.L. § 11-106(b)
expressly provides that “in making the determination,
the court shall consider all the factors necessary for a
fair and equitable award.” Put another way, F.L. § 11-
106(b) contains a general directive that the court con-
sider “all the factors,” so that no one factor is determi-
native. See JOHN F. FADER II & RICHARD J. GILBERT,
MARYLAND FAMILY LAW § 5-8(c), at 5-25 to 5-26 (4th ed.
2006).

Notably, “an equity court’s decision whether to
grant an alimony award and, if so, in what amount is
an exercise in discretion.” Francz v. Francz, 157 Md.
App. 676, 691 (2004). In reviewing a trial court’s deci-
sion as to alimony, an appellate court will not reverse
the ruling unless it concludes that “the trial court
abused its discretion or rendered a judgment that was
clearly wrong.” Malin v. Mininberg, 153 Md. App. 358,
414-15 (2003) (quoting Crabill v. Crabill, 119 Md. App.
249, 260 (1998)). Moreover, an appellate court must
“accord great deference to the findings and judgments
of trial judges, sitting in their equitable capacity, when
conducting divorce proceedings.” Malin, 153 Md. App.
at 415 (citation omitted).

With this background, we turn to appellant’s con-
tentions.

Appellant argues that the trial court’s interpreta-
tion of F.L. § 11-106 was “incorrect and has been mis-
applied to deny Ms. Thacker rehabilitative alimony.”
Although appellant does not challenge the court’s find-
ing that she is “partly self-supporting,” she insists that
one who is only partly self-supporting is not self-
supporting, and is thus entitled to alimony. In effect,
appellant contends that F.L. § 11-106 mandates reha-
bilitative alimony where, as here, the court finds that
the recipient spouse is only partly self-supporting and

the payor spouse can afford to pay alimony.
In support of her contention that rehabilitative

alimony must be awarded whenever the dependent
spouse is only partially self-supporting and the payor
spouse can afford to pay, appellant refers us to the fol-
lowing passage in Francz, 157 Md. App. at 691:

Judge Moylan explained that, with the
adoption of the Alimony Act, “the law’s
concern became that of fostering the
self-sufficiency of both parties to the
dissolved marriage. . . . [A]limony,
when necessary, became essentially
short-term and rehabilitative. . . . The
goal is to render the party . . . self-
supporting so as to vitiate any further
need for alimony.”

(Quoting Hull v. Hull, 83 Md. App. 218, 222-23 (1990),
cert. denied, 321 Md. 67 (1990)).

As additional support for her position, appellant
cites James v. James, 96 Md. App. 439 (1993), for the
following proposition: “[R]ehabilitative alimony is most
appropriate where the dependant spouse is still young,
the marriage of relatively shor t duration, and the
dependant spouse has the ability to develop or rede-
velop qualifications for self-support.” Id. at 457 (quoting
24 AM. JUR. 2D Divorce and Separation § 746 (citations
omitted)).

We recognize that F.L. § 11-106 does not distin-
guish the significance of “partly” and “wholly” self-
supporting, nor does it accord any particular weight to
either determination. Nevertheless, common sense
and logic govern our construction of the statutory pro-
vision. See Lockshin v. Semsker, 412 Md. 257, 276
(2010) (“In every case, the statute must be given a
reasonable interpretation, not one that is absurd, illogi-
cal, or incompatible with common sense.”) (Citations
omitted).

At the outset, we agree with appellant that a find-
ing that a spouse is “partly self-supporting” necessarily
means that the spouse is not “wholly self-supporting.”
But, we disagree with appellant’s contention that the
court was compelled to award alimony upon finding
that she was only partly self-supporting. Again, we are
guided by the principles of statutory construction.

In Lockshin, 412 Md. at 274-276, the Court of
Appeals reiterated the well-honed principles that gov-
ern the construction of a statute:

The cardinal rule of statutory
interpretat ion is to ascer tain and
effectuate the real and actual intent of
the Legislature. A court’s primary goal
in interpreting statutory language is to
discern the legislative purpose, the
ends to be accomplished, or the evils
to be remedied by the statutory provi-
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sion under scrutiny.
To ascer tain the intent of the

General Assembly, we begin with the
normal, plain meaning of the lan-
guage of the statute. If the language
of the statute is unambiguous and
clearly consistent with the statute’s
apparent purpose, our inquiry as to
legislative intent ends ordinarily and
we apply the statute as written, with-
out resort to other rules of construc-
tion. We neither add nor delete lan-
guage so as to reflect an intent not
evidenced in the plain and unambigu-
ous language of the statute, and we
do not construe a statute with “forced
or subtle interpretations” that limit or
extend its application.

We, however, do not read statu-
tory language in a vacuum, nor do we
confine strictly our interpretation of a
statute’s plain language to the isolat-
ed section alone. Rather, the plain
language must be viewed within the
context of the statutory scheme to
which it belongs, considering the pur-
pose, aim, or policy of the Legislature
in enacting the statute. We presume
that the Legislature intends its enact-
ments to operate together as a con-
sistent and harmonious body of law,
and, thus, we seek to reconcile and
harmonize the parts of a statute, to
the extent possible consistent with the
statute’s object and scope.

Where the words of a statute are
ambiguous and subject to more than
one reasonable interpretat ion, or
where the words are clear and unam-
biguous when viewed in isolation, but
become ambiguous when read as
part of a larger statutory scheme, a
court must resolve the ambiguity by
searching for legislative intent in other
indicia, including the history of the
legislation or other relevant sources
intrinsic and extrinsic to the legislative
process. In resolving ambiguities, a
court considers the structure of the
statute, how it relates to other laws, its
general purpose, and the relative
rationality and legal effect of various
competing constructions.

(Citations omitted). See also Henriquez v. Henriquez,
413 Md. 287, 297 (2010); Briggs v. State, 413 Md. 265,

275 (2010).
Looking to the plain language of F.L. § 11-106, as

Lockshin and countless other cases direct, we discern
no express statutory requirement that a court award
rehabilitative alimony whenever it determines that a
recipient spouse is only partly self-supporting and the
payor spouse has the ability to pay. The flip side is also
true: the statute does not foreclose an award of reha-
bilitative alimony when a court finds that a party is only
partly self-supporting. Accordingly, we conclude that,
when a spouse is only partly self-supporting, he or she
may be entitled to alimony, within the parameters of
F.L. § 11-106.

Even when a statute is not ambiguous, we may
confirm our construction of it by reference to its leg-
islative history. MVA v. Jaigobin, 413 Md. 191, 197-98
(2010). As the Court has recognized, “‘in the interest of
completeness’ we may, and sometimes do, explore the
legislative history of the statute under review.” Mayor of
Balt. v. Chase, 360 Md. 121, 131 (2000) (citation omit-
ted). Where we do so, we “look at the purpose of the
statute and compare the result obtained by use of its
plain language with that which results when the pur-
pose of the statute is taken into account.” Id. Thus, “the
resort to legislative history is a confirmatory process; it
is not undertaken to contradict the plain meaning of
the statute.” Id.; see Coleman v. State, 281 Md. 538,
546 (1977) (“[A] court may not as a general rule sur-
mise a legislative intention contrary to the plain lan-
guage of a statute or insert exceptions not made by
the legislature.”).

By Chapter 575 of the Acts of 1980, the General
Assembly enacted the Alimony Act (the “Act”). The leg-
islation was rooted in a 1980 report of the Governor’s
Commission on Domest ic Relat ions Laws ( the
“Commission”). See Tracey v. Tracey, 328 Md. 380, 385
(1992); FADER & GILBERT, supra , § 5-2,  at  5-4.
According to the Commission, alimony should “provide
an opportunity for the recipient party to become self-
supporting.” Commission, supra, at 2. With regard to
the standard by which “self-supporting” would be mea-
sured, the Commission observed: “On the question
what would suffice as self-support . . . there was a
wide variance of views, ranging from the attainment of
a standard of living comparable to that of the paying
spouse down to whatever might be the smallest
amount that could be regarded as affording self-
sufficiency.” Id. at 4. The Commission concluded, id. at
5:

[T]he proper solution is neither to for-
bid nor to require either equality or
discrepancy with respect to the stan-
dard of living of the parties after a
divorce. . . . This allows the matter of
relat ive standards of  l iv ing to be
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resolved, as it seems to us it must be,
on a case-by-case basis.

The Act represented a major shift in Maryland’s
theory of alimony, in that it rejected the traditional con-
cept of alimony as a “life-long support enabling the
dependent spouse to maintain an accustomed stan-
dard of living.” Tracey, 328 Md. at 391. Instead, alimo-
ny became a “tool of economic rehabilitation.” Id. at
391 n.3. The Tracey Court commented, id. at 391 n.3:

Section 11-106 , read as a whole,
appears to constitute a somewhat
paradoxical  compromise. On one
hand, the legislation favors alimony as
a tool of economic rehabilitation; the
chief aim is to encourage and assist
the recipient spouse to achieve finan-
cial independence. On the other hand,
a number of the enumerated factors
for consideration are clearly equitable
in nature, and have little or nothing to
do with the present economic suffi-
ciency of the party seeking alimony, to
wit: the parties’ standard of living dur-
ing marriage, the duration per se of
the marr iage, the par t ies’ non-
monetary contributions to family well-
being, and the circumstances leading
to the parties’ estrangement.

Further, the Tracey Court said, id. at 389 (citation
omitted):

More impor tant,  the Commission
emphasized time and again that each
dispute involving alimony be decided
on its own merits, on a case-by-case
basis, applying the relevant statutory
cr iter ia. We interpret § 11-106 as
enacting the Commission’s stated aim
of judicial flexibility, and reject ironclad
definitions of statutory language seen
in isolation.

The legislative history of F.L. § 11-106 supports
our conclusion that F.L. § 11-106 neither mandates nor
forecloses an award of rehabilitative alimony whenever
a dependent spouse is only partly self-supporting and
the payor spouse has the ability to pay. In addition,
several cases suggest that rehabilitative alimony is not
appropriate when a spouse is fully self-supporting. By
implication, they also suggest that, in a given case,
rehabilitative alimony may be appropriate if a spouse
is only partly self-supporting.

For example, in Hull, supra, 83 Md. App. 218, we
affirmed the denial of alimony where the evidence
“overwhelmingly” supported a finding that the wife was
“self-supporting.” Id. at 224. The wife was expecting
$458,000 from the sale of marital property, and had an

investment account yielding an estimated annual
income of $45,271. Id. at 225. The wife’s lawyer also
conceded that the wife was self-supporting. Id. Writing
for the Cour t, Judge Moylan said, id. at 220-21
(emphasis added):

Where alimony, permanent or
rehabilitative, is appropriate, a num-
ber of factors may be considered in
computing the appropriate amount
thereof. Among them are the respec-
tive needs of the parties. . . . Among
them are the relative abilities of the
parties to pay, which would take into
account the relat ive dispar i ty in
wealth. . . . Among them is also the
standard of l iving that the par ties
enjoyed before the dissolution of the
marriage. . . . In the case of rehabilita-
t ive al imony, moreover, the cour t
would be concerned with whether,
even after maximum rehabilitation had
been attained, there might yet persist
an “unconscionable disparity” in the
relative living standards of the parties.

Where at the very threshold,
however, the determination is made
that each party to the dissolved mar-
riage is so financially self-supporting
that no alimony at all is required, all
such factors become essent ia l ly
immaterial.

We revisited Hull in Reuter v. Reuter, 102 Md.
App. 212 (1994), in which the Court stated:

In Hull v. Hull, we recognized
that an award of alimony is composed
of two distinct questions. The twelve
“required considerations” outlined in
FL § 11-106(b) address themselves
only to the amount of an award;
before reaching those considerations,
the court must first determine that an
award of alimony is warranted. Where
the award is temporary rather than
permanent, the sole purpose of alimo-
ny is the rehabilitation of the recipient
spouse. The award must be grounded
in a finding that the recipient spouse
is not self-supporting and that train-
ing, education or other steps are nec-
essary to help the recipient achieve
financial self-reliance.

Id. at 228-29 (citations omitted) (second and third
emphases added). The Court added, id. at 233: “While
an award of [rehabilitative] alimony must be grounded
in the conclusion that the recipient spouse is not self-
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supporting, the legislature intended the trial judge to
exercise considerable equitable discretion in reaching
that conclusion.” (Citation omitted).

In Karmand v. Karmand, 145 Md. App. 317, 328
(2002), we affirmed the denial of rehabilitative alimony,
stating: “It is now well recognized that the sole purpose
of temporary alimony is rehabilitation of the recipient
spouse and, for that reason, an award of temporary
alimony must be grounded in a finding that the recipi-
ent spouse is not self-supporting and needs training,
education, or other steps to help that spouse achieve
financial self-reliance.” Similarly, in Lemley v. Lemley,
102 Md. App. 266, 300 (1994), we affirmed the denial
of rehabilitative alimony where the recipient spouse
was “entirely self-supporting,” stating: “As we explained
in Hull v. Hull, an award of temporary or ‘rehabilitative’
alimony may not be made unless the recipient spouse
is not self-supporting.”) (Citation omitted).

As indicated, the circuit court’s finding that appel-
lant was only partially self-supporting meant that it
also found, by implication, that she was not wholly self-
supporting. Yet, it appears, at least in part, that the
court denied an award of rehabilitative alimony based
on its conclusion that appellant was par tly self-
supporting. That was not a proper construction of the
statute. Upon finding that appellant was only partly
self-supporting — and thus not wholly self-supporting
— the court should have considered whether supple-
mental rehabilitative alimony was appropriate, in light
of the other factors set forth in F.L. § 11-106(b). See
Doser v. Doser, 106 Md. App. 329, 356 (1995). To con-
strue the alimony statute otherwise would conflict with
the intent of the Legislature, which is to grant the court
a wide berth in determining the significance of each
statutory factor set forth in F.L. § 11-106(b).

“[E]ven with respect to a discretionary matter, a
trial court must exercise its discretion in accordance
with correct legal standards.” Alston v. Alston, 331 Md.
496, 504 (1993). In concluding that, because appellant
was partly self-supporting, she was not eligible for an
award of rehabil i tative al imony, the cour t erred.
Therefore, we shall vacate the court’s denial of rehabil-
itative alimony and remand for further proceedings.16

For the benefit of the parties on remand, we also
consider the court’s implied finding of appellant’s waiv-
er of alimony. In its analysis of F.L. § 11-106(b), the
court found “credible that Mrs. Fischer wanted to rec-
oncile and sat on her rights for quite a number of
years.” It also said: “I didn’t see that [appellant] ever
really made a claim for spousal support. . . .”

As we have seen, appellant testified that she had
refrained from seeking alimony while awaiting trial
because her previous attorney had advised her not to
do so. In the interim, appellant found employment to
cover part of her expenses, and also obtained financial

assistance from her mother. However, appellant’s fail-
ure to seek pendente lite alimony was not a waiver of
her right to pursue at trial the alimony request she had
made in her pleadings. Thus, to the extent that the
court’s decision was based on a finding of waiver, it
erred.17

JUDGMENT OF ABSOLUTE DIVORCE AFFIRMED;
DENIAL OF ALIMONY AWARD VACATED;

CASE REMANDED FOR FURTHER PROCEEDINGS
IN ACCORDANCE WITH THIS OPINION.

COSTS TO BE PAID BY APPELLEE.

FOOTNOTES
1. Appellee did not file a brief.

2. On July 28, 2008, appellee requested an Order of Default
for failure to plead. The court signed the Order of Default on
August 4, 2008 (docketed August 7, 2008). On September 5,
2008, appellant filed an Objection to Request for Order of
Default. Although the docket does not reflect that the court
vacated the Order of Default, appellee never requested a
Default Judgment pursuant to Md. Rule 2-613.

3. AJ was sixteen years old at the time of trial.

4. Appellee’s father corroborated appellee’s description of the
parties’ marriage and separation. He testified that the parties
were not living together at the time of trial and that they had
separated in 1998.

5. An ostomy is a “surgically formed artificial opening that
serves as the exit site for connections that the surgeon has
made from the bowel or intestine to the outside.” TABER’S
CYCLOPEDIC MEDICAL DICTIONARY 1282 (Clayton L. Thomas
ed., 16 ed. 1989).

6. Appellant provided the court with a list of her (predomi-
nantly) non-marital belongings that appellee took when he
left the marital home. On cross-examination, appellant stated
that the list of belongings did not include any large items of
furniture.

7. Appellant’s pay stub reflected that a total of $288.35 was
withheld from each pay check: $127.76 in federal taxes,
$15.27 for medicare, $65.29 for FICA, and $80.03 for
Maryland state taxes.

8. Appellant’s 2005 and 2006 tax returns were not provided.

9. Appellant had an obligation of 10% “co-insurance” under
appellee’s insurance plan. On appellant’s Exhibit 3, the words
“Durable supply coverage (80%)” are handwritten, presum-
ably designating her employer’s co-insurance rate as 20%.
This would equate to a monthly co-insurance cost of $293.04
($1465.20 * .2), rather than the monthly uninsured medical
expense of $146.52 that appears on appellant’s Exhibit 7B.
That sum is consistent with appellant’s previous co-insurance
rate of 10%.

10. The assets were listed on the Joint Statement of Parties
Concerning Marital and Non-Marital Property, but they were
crossed out.

11. The record does not reflect appellee’s current occupation.
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12. At the close of appellant’s case and prior to a recess,
appellant’s counsel stated that she would call appellee as a
witness. However, the portion of the transcript provided to the
Court reflects that, after the recess, the court proceeded to
make its findings and judgment.

13. Although the court stated orally that it was granting the
divorce to appellant, the written Judgment granted the
divorce to appellee. Appellant does not contest the Judgment
on this basis.

14. The court identified the “bedroom set[,] dining room set,
[and] kitchen set” as marital, but it did not address the other
marital property claimed in the Joint Statement.

15. In support of her assertion, appellant attached appellee’s
2007 tax return and pay stub. She claimed that appellee “can
require his employed live-in girlfriend to pay a share of the
joint residential costs sufficient cover [sic] alimony necessary
to provide Ms. Thacker with the cost of health insurance.”

16. As to the merits, appellant maintains that the “facts of the
instant case do not justify denial of [appellant’s] request for
rehabilitative alimony.” In her view, “no reasonable person
would deny [appellant] rehabilitative alimony for the time nec-
essary to complete a nursing curriculum and become self-
supporting.” Therefore, she maintains that the trial court
abused its discretion in denying her alimony request.

We express no opinion as to the merits of appellant’s
alimony request or the amount, if any, of such an award. We
note, however, that the court made no findings with respect
to the parties’ respective income. However, what we said in
Reuter, 102 Md. App. at 229, is pertinent here: “Both of the
questions that we identified in Hull require the court to make
specific findings of fact with regard to the income of the
recipient spouse.” Therefore, on remand, the court must
make such findings.

17. In Benkin v. Benkin, 71 Md. App. 191, 208 (1987), we rec-
ognized that, when we vacate a monetary award, we ordinar-
ily vacate a monetary award, because “the ultimate disposi-
tion of the alimony issue may have some effect upon the rela-
tive financial circumstances of the parties and therefore upon
the basis for the monetary award. . . .” We endeavor to give
the chancellor “an opportunity to review that award in light of
any changes that may take place in the alimony award.” Id.
But, in that case, we declined to vacate the monetary award
because it was not an issue on appeal. Id. See also Imagnu
v. Wodajo, 85 Md. App. 208 (1990) (vacating and remanding
for a reconsideration of the monetary award but not the
alimony award, which was not at issue on appeal). Similarly,
under the facts of this case, we decline to disturb the relative-
ly small monetary award to appellant.
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Michael E. White, appellant, pro se, appeals from
the judgment entered by the Circuit Court for Prince
George’s County granting Elaine Taylor-White an
absolute divorce.1 He asks two questions on appeal:

I. Did the circuit cour t err when it
signed a written consent decree
that appellant did not sign? 

II. Did the circuit cour t err when it
failed to address appellant’s motion
to compel documents? 

For the following reasons we shall affirm.

FACTS 
Appel lant  and appel lee were marr ied on

February 24, 2001. Six years later, on March 6, 2007,
the parties separated. On June 9, 2008, appellee filed
a Complaint for Absolute Divorce, which her attorney
amended on August 14, 2008.

On December 1, 2008, trial was held on the com-
plaint. At trial, appellant complained that appellee had
not responded to his request for production of docu-
ments and interrogator ies. Appellant had fi led a
request for documents on August 27, 2008, and
claimed that he had filed a request for interrogatories
on that date (no interrogatories, however, were filed
with the clerk for the circuit court). On November 13,
2008, appellant had filed a motion to compel produc-

tion of documents and response to interrogatories. On
December 1, 2008, appellee had filed a motion in
response to appellant’s motion to compel.

At trial (and in his motion in response to appel-
lant’s motion to compel), appellee’s attorney admitted
that he had responded to appellant’s request for inter-
rogatories but had not responded to appellant’s docu-
ment request. Appellee’s attorney explained that he
had repeatedly told appellant that his more than 73
requests for documents was “unreasonable,” and that
appellant had agreed to revise his request but never
did. The parties began to argue, and the court stated:
“Let me see if I can get a little focus, because we don’t
seem to be getting a great deal.”

The cour t stated, “Now, [appel lant ]  had a
Request for Production, Inspection and Copying. He
alleges there was no response and has filed a Motion
to Compel Answers. And what is your position with
respect to that, [appellant]?” Appellant responded: I
wish to have documents. He gave me some docu-
ments, but I believe under the rule [ ] it’s supposed to
be answered line by line, and she’s supposed to have
signed them and notarized them. I didn’t get none of
that. He just gave me stuff that he thought I might —
and not what I asked for.”

Appel lee’s at torney stated that he did not
respond to the request for the production of docu-
ments because they were “voluminous, repetitive, and
unnecessary for this case.” The court pointed out to
appellee’s attorney that, that is for the court to decide
not for him to decide. Appellee’s attorney added that
he had “sat down and spoke[n] with [appellant] on sev-
eral occasions” to discuss his revising his request, and
although appellant agreed, he never did so. Appellee’s
attorney also added that he provided him with answers
to interrogatories and attached documents in his
answers. The court candidly told appellee’s attorney:
[Y]ou failed to file a written response to the Request
for Production of Documents. You’re required to file a
response. It goes in the court file. You didn’t do that.”

Obviously frustrated, the court noted that their
discussion regarding discovery requests was causing
“far too much heat and producing far too little light.”
Confirming with both par ties that they wanted a
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divorce, the court noted that all appellant’s requests for
documents were “directed to property and property
rights,” and appellant agreed. The court stated, “So
what I’m missing is, why we need immense amounts of
discovery to answer these questions[?]” The court then
discussed the several pieces of marital proper ty
involved, concluding:

It seems both of you are somewhat
under the understanding that you
don’t have enough information with
respect to the marital property’s value
even though you’ve listed all the mari-
tal property, so it does make sense to
take test imony concerning the
grounds for divorce and to set this
matter for a hearing with respect to
the evaluation of marital property, and
then to take all of the factors into con-
sideration with respect to making an
award of some or all in favor of or
against  one par ty or the other,
because I haven’t heard any of the
testimony, with respect to, and only
with respect to, that property which is
marital property. Okay. Have I made
overly simple something you wish to
be far more complex?

Appellant responded, “No, Your Honor.” The court then
stated that after a lunch break he would take testimony
and make findings of fact as to the divorce. The court
would then require the parties to “meet with each other
[ ] and exchange all documents, all information you
have with respect to all assets” and then to come back
on a future date for the court to decide the issues of
property disposition.

After a lunch break, the court heard from three
witnesses. The court found grounds for mutual volun-
tary separation to support the complaint for absolute
divorce but ordered the parties to ADR (alternative dis-
pute resolution) regarding the property issues. The
court directed the parties to also obtain a trial date in
the event they could not reach an agreement regarding
the division of property at the ADR hearing. The par-
ties secured an ADR hearing for ten days from then,
on December 11, 2008, and a trial court hearing for
January 26, 2009.

On December 11, 2008, the parties appeared
before an ADR mediator and discussed the division of
their property. The parties reached an agreement and
were taken before Judge Nolan in the Circuit Court for
Prince George’s County where the agreement was
read in open court. A transcript of that proceeding was
provided as an appendix to appel lee’s br ief.
Specifically, appellee’s attorney stated that appellant
was to receive their Tempus Resort time share in

Florida, and appellee was to receive their West Gate
Resort time share in Florida. Appellee was to receive
the 2002 Mercedes Benz, an appraisal would be done
on the car (with both parties sharing the cost of per-
forming), and the parties would split any equity in the
car. Appellee was to receive the house, and appellant
was to pay her $7,500 toward the bills associated with
the house. A QDRO was to be done on her retirement
account, and all moneys that had accumulated in the
account were to be split equally, if and when the
account vested.2 Appellant was to receive a wall, shelf-
like, unit from the house. Additionally, appellee was to
provide appellant with bank statements from her M&T
account, and if there was any money in it, it would be
divided equally. The following then occurred:

[APPELLEE’S ATTORNEY]: You have
been in our discussion here today
regarding settlement of marital prop-
erty, divorce proceeding today. Did
you understand what was said and
agreed to? 
MS. TAYLOR-WHITE: Yes.
[APPELLEE’S ATTORNEY]: Do you
have any questions regarding that
agreement? 
MS. TAYLOR-WHITE: No.
[APPELLEE’S ATTORNEY]: You do
understand everything fully? 
MS. TAYLOR-WHITE: Yes.
[APPELLEE’S ATTORNEY]: Has any-
one promised you anything outside of
this hearing room or in making this
agreement? 
MS. TAYLOR-WHITE: No.
[APPELLEE’S ATTORNEY]: Do you
have any questions? 
MS. TAYLOR-WHITE: No.
[APPELLEE’S ATTORNEY]: And are
—
THE COURT: Are you satisfied with
the services of your attorney? 
MS. TAYLOR-WHITE: Yes.
THE COURT: Now, ask Mr. White.
[APPELLEE’S ATTORNEY]: Mr. White,
you have — agreement involving your
wife in a divorce proceeding today,
have you not? 
MR. WHITE: Yes.
[APPELLEE’S ATTORNEY]: Did you
participate fully in that divorce settle-
ment agreement? 
MR. WHITE: Yes, I did.
[APPELLEE’S ATTORNEY]: Did you
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understand the terms of that agree-
ment? 
MR. WHITE: Yes, I did.
[APPELLEE’S ATTORNEY]: Did you
discuss and put on the record all of
the terms of that agreement? 
MR. WHITE: I believe so.
THE COURT: Okay.
MR. WHITE: Okay.
[APPELLEE’S ATTORNEY]: You had – 
THE COURT: All right, let the record
show that Mr. White is not represent-
ed. And that he will review the con-
sent order before he files and — any-
thing else that he wants to review to
satisfy himself.

With the parties’ agreement read into the record,
appellee’s attorney drafted a consent order summariz-
ing their agreement. On December 22, 2008, appellant
went to appellee’s attorneys’ office where appellee’s
attorney showed appellant an appraisal of the car and
appellee’s M&T bank statements. Appellant signed a
piece of paper acknowledging that he had been shown
those things, but when presented with the written con-
sent order, appellant refused to sign.

Apparently frustrated with appellant’s decision
not to sign the order, appellee’s attorney submitted the
written consent order to the court and informed it that,
although the consent order reflected what the parties
had agreed to, appellant refused to sign the order. On
January 23, 2009, the cour t entered judgment of
absolute divorce, signed the consent decree, and
removed the originally scheduled trial date from the
docket.

Three days later, on January 26, 2009, appellant
filed a “Motion for Reconsideration/and or Clarification”
in which he stated:

Defendant Michael E. White came to
court for final hearing on divorce on
our scheduled date on the 26th day of
January, 2009. When I got to court I
found out that an order had been
signed on January 23, 2009 for the
absolute divorce which is fine by me.
However, I do need clarification on our
marital proper ty issues. We had a
meeting with an ADR judge on Dec.
12th but since that meeting I found out
that there was another retirement
account that they did not disclose
and, I never got a ruling on my motion
for other documents. So I am not
going to agree to the settlement we
came up with being that I feel that she

may be lying about other assets.
Further, I am concerned that a con-
sent order was signed by Judge Smith
and I  was not present or even
informed that it was going to take
place on a date other than the initially
scheduled hearing date of January
26, 2009.
WHEREFORE, based on the above
stated facts, I am asking that the
Court please schedule a hearing on
the matter in an effort to clarify all
unresolved issues.

Several days later, appellee’s attorney filed a motion in
opposition to appellant’s motion in which he denied
withholding any discovery from appellant. Appellee’s
attorney added that appellee had disclosed all her
assets in her attachments to “Answers to Appellant’s
Interrogatories”, and that appellant’s assertion that
appellee has “another retirement account” was a bald
assertion without any proof. Appellant then filed a
“Reply to Opposition to Motion for Reconsider and/or
Clarification,” complaining, that: he had “expect[ed] a
hearing because I was not provided discovery[,]” that
he “refused to sign the consent order” because
appellee “failed to disclose her Thrift Saving Account
with the County Govemment[,]” and that the “court
never ruled on my motion to compel.” On March 3,
2009, the court denied the motion for reconsideration.
On March 27, 2009, appellant filed a Notice of Appeal.

DISCUSSION 
I.

Appellant argues on appeal that the circuit court
erred when it signed a consent decree3 that he did not
sign and over his objections.4

Where a party claims that court enters a consent
order without that party’s consent, we review the claim
under the abuse of discretion standard. Smith v. Luber,
165 Md App. 458, 467 (2005). We have described that
standard as one where the ruling is “clearly untenable,
unfairly depriving a litigant of a substantial right and
denying a just result[.]” Id. (quotation marks and cita-
tion omitted). “We will not reverse simply because we
would not have made the same ruling as the trial
court[,]” but will reverse only where “justice has not
been done[.]” Id. (quotation marks and citations omit-
ted).

A consent decree is “an agreement of the parties
with respect to the resolution of the issues in the case
or in settlement of the case, that has been embodied
in a court order and entered by the court, thus evi-
dencing its acceptance by the court.” Id. at 468 (quota-
tion marks and citations omitted). Consent decrees
“have attributes of both contracts and judicial decrees.”
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Id. at 470. See also Suter v. Stuckey, 402 Md. 211, 225
(2007). As to its contractual attributes, the Court of
Appeals has said that “the consent judgment memori-
alizes the agreement of the parties, pursuant to which
they have relinquished the right to litigate the contro-
versy in exchange for a certain outcome and/or, per-
haps expedience.” Long v. State, 371 Md. 72, 83
(2002). As to its judicial attributes, a consent decree is
a reflection of the parties’ desires and wishes and is
enforceable as any other judgments or decrees. Smith,
165 Md. App. at 470.

It is well-established that courts will look favor-
ably upon such decrees because they further “the
interest of efficient and economical administration of
justice and the lessening of friction and acrimony.”
Dorsey v. Wroten, 35 Md. App. 359, 361 (1977).
Because a consent decree is entered into with the
sanction of the cour t, no appeal wil l  l ie, except
“whether in fact the decree was entered by consent.”
Id. See also Chernick v. Chernick, 327 Md. 470, 477
n. 1 (1992)(generally no appeal will lie from a consent
judgment unless it is contended that the judgment
“was not, in fact a consent judgment because the con-
sent was coerced, the judgment exceeded the scope
of consent, or for other reasons there was never any
valid consent.”).

Two cases provide a framework for our decision.
In Dorsey, supra, a seller contracted with a buyer to
sell a lot of land on which he would build a house for
the buyer. Construction was halted because of a dis-
pute between the seller and the subdivision developer
where the lot was located. The buyer sued for specific
performance. When the case was called for trial, coun-
sel for both parties requested the court to give them
an opportunity to settle. The court agreed. The parties
reached a settlement, informed the court, but before a
consent decree was drafted the seller told his lawyer
that he would not agree to the consent decree.
Although the seller’s refusal to agree to the consent
decree was conveyed to the trial cour t, the court
declared that the matter was settled and signed the
decree. The seller appealed. We held that a party who
orally agrees to a settlement agreement, but withdraws
his consent prior to the meeting with the trial judge,
may do so where there was “no consent [ ] in open
court nor was there a written stipulation filed in court.”
Id. at 363. Accordingly, we ruled that the trial court had
abused his discretion by denying the motion to set
aside the consent decree and reversed the order. Id. at
362-63.

In Chernick, supra, an ex-husband filed a motion
to terminate alimony being paid to his ex-wife. A pro-
posed consent order was signed by the parties, filed in
court, and the case was taken off the trial calendar.
The judge, however, never signed the order. The ex-

wife subsequently informed the court that she had
withdrawn her consent and filed a motion to cite her
ex-husband for contempt and failure to pay alimony.
The circuit court denied her claim, and we affirmed.

The ex-wife appealed and argued to the Court of
Appeals, among other things, that she was not bound
by the proposed consent judgment, which had been
signed by the parties and submitted to court for its
approval because she had the right to withdraw her
consent at any time prior to the court’s signing of the
consent judgment. The Court of Appeals disagreed.
The Court of Appeals agreed with our statement in
Dorsey that “‘the entry of a judgment by consent
implies that the terms and conditions have been
agreed upon and consent thereto given in open court
or by filed stipulation.” Chernick, 327 Md. at 484 (quot-
ing Dorsey, 35 Md. App. at 363). The Court stated:
“[o]nce a consent judgment is agreed to by the parties,
executed by the parties or their authorized agents,
filed with the court, and the case is taken off the trial
calendar, the court may sign that consent order.” The
Court added that the “fact that one of the parties may
have changed his or her mind shortly before or shortly
after the submitted consent order was signed by the
court does not invalidate the signed consent judg-
ment.” Id.

Here, appellant does not argue that the drafted
consent decree differs in anyway from what he con-
sented to in open court. He argues, instead, that he
did not sign the consent decree because he learned of
another retirement account since the ADR hearing.
Appellant offers no proof of that account or of any
other account. Under Maryland law, a par ty may
revoke a consent decree if the terms have not been
agreed to in open court or if the agreement has not
been filed with the clerk. Here, appellant agreed to the
terms in open court. Accordingly, the court did not
abuse its discretion in signing the written consent
decree, even though appellant had not signed it.

II.
Appellant also argues that the circuit court erred

by not addressing his motion to compel the production
of documents, and the court’s failure to do so preju-
diced him.

We have two responses to appellant’s argument.
First, because we hold that the consent decree is bind-
ing, appellant may not argue on appeal that the court
erred in not ruling on his motion to compel. When one
voluntarily enters into a consent decree, accepting the
benefit accruing to him under the decree, such accep-
tance operates as a waiver of errors, if any. Fry v.
Coyote Portfolio, 128 Md. App. 607, 616-18 (1999).
Second, even if appellant’s argument was properly
before us, we would find no error.
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Chapter 400, Title 2, of the Md. Rules governs
discovery in civil cases brought in circuit court. Rule 2-
422, entitled “Discovery of documents[,]” states, in rel-
evant part:

(a) Scope. Any party may serve one
or more requests to any other party
(1) as to items that are in the posses-
sion, custody, or control of the party
upon whom the request is served, to
produce and permit the party making
the request, or someone acting on the
party’s behalf, to inspect [and] copy . . .
designated documents[.] . . .
(b) Request. A request shall set forth
the items to be inspected, either by
indiv idual  i tem or by category;
describe each item and category with
reasonable particularity; and specify a
reasonable time, place, and manner
of making the inspection and perform-
ing the related acts. . . .
(c) Response. The party to whom a
request is directed shall serve a writ-
ten response within 30 days after ser-
vice of the request. . . . The response
shall state, with respect to each item
or category, that (1) inspection and
related activities will be permitted as
requested, (2) the request is refused,
or (3) the request for production in a
par t icular form is refused. The
grounds for each refusal shall be fully
stated. If the refusal relates to part of
an item or category, the part shall be
specified. . . .
(d) Production. A party who produces
documents for inspection shall [ ] pro-
duce the documents or information,
as they are kept in the usual course of
business or shall organize and label
them to correspond with the cate-
gories in the request[.] 

Rule 2-432(b)(1)(E) provides that a party may move for
an order compelling discovery, if a party fails to comply
with a request for the production of documents.
Sanctions and enforcement are governed by Rule 2-
433.

When the question is whether the trial court
selected an appropriate remedy for the type of discov-
ery violation, “the trial court’s remedy of choice will be
affirmed on appeal unless the reviewing court is per-
suaded that the trial court abused its discretion. Hill v.
Wilson, 134 Md. App. 472, 489 (2000) (citation omit-
ted). “Our review of the trial court’s resolution of a dis-
covery dispute is quite narrow; appellate courts are

reluctant to second-guess the decision of a tr ial
judge[.] Accordingly, we may not reverse unless we
find an abuse of discretion.” Id. (citations and quotation
marks omitted).

Here, the court ordered the parties to ADR to
resolve their marital property issues. At that meeting,
the parties were to “exchange all documents, all infor-
mation you have with respect to all assets.” There is no
evidence that appellant was not satisfied with the doc-
uments presented at the ADR proceeding, and at the
conclusion of the ADR proceeding and in open court
before the circuit court, appellant accepted the terms
of the consent agreement. Under the circumstances
presented, had appellant’s argument been properly
before us, we would have found no abuse of discretion
by the trial court in not compelling appellee to answer
appellant’s request for documents.

IlI.
Lastly, in the event we affirm the judgment,

appellee asks that we enter a “supersedeas bond,”
pursuant to Md. Rule 8-423, on the monetary obliga-
tion appellant owes her under the consent decree.
Appellee is the wrong party to request such an action.

A “supersedeas bond” is a “[a] bond required of
one who petitions to set aside of judgment or execu-
tion and from which the other party may be made
whole if the action is unsuccessful.” BLACK’S LAW

DICTIONARY at 1289 (5th ed. 1979). “A party against
whom a judgment has been rendered may stay its
enforcement by filing a supersedeas bond that is in
compliance with the requirements in Md. Rule 8-423.”
Jones v. Rosenberg, 178 Md. App. 54, 71 (2008)
(emphasis added). Because appellee is the party for
whom a judgment has been entered, not the party
against whom a judgment has been entered, a super-
sedeas bond is not an appropriate vehicle for recovery.

JUDGMENT AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES 

1. Appellant has proceeded pro se throughout the divorce
proceedings. Appellee was represented by counsel during
the lower court proceedings and her attorney filed her brief
on appeal. Her attorney’s appearance was stricken on June
8, 2009, however, and no notice of his reappearance is noted
in the record. Although courts shall liberally construe peti-
tions filed by pro se litigants, unrepresented litigants are sub-
ject to the same rules regarding the law, particularly reviewa-
bility and waiver, as those represented by counsel. Simms v.
State, 409 Md. 722, 731-32 n.9 (2009).

2. A QDRO, also known as a “qualified domestic relations
order,” is a court order that provides specialized instructions
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to a pension plan administrator (like a 401(k)) as to how to
pay a divorced spouse all or a portion of a pension plan ben-
efit. Eller v. Bolton, 168 Md. App. 96, 107 (2006).

3. We note that the terms “consent decree” and “consent
judgment” can be used interchangeably. See BLACK’S LAW

DICTIONARY at 370 (defining consent decree) and 756 (defin-
ing consent judgment) (5th ed. 1979). See also Frye v.
Coyote Portfolio, L.L.C., 128 Md. App. 607, 616 (1999) (per-
ceiving no pertinent difference between consent decrees in
equity and consent judgments at law).

4. Appellee initially argues that appellant’s argument is not
properly before us because appellant did not file his appel-
late brief in a timely fashion as required by Md. Rule 8-
502(a)(1). That rule requires an appellant to file a brief within
40 days of filing a notice of appeal. Appellee claims that
appellant’s brief was due November 16, 2009, but appellant
did not file his brief until June 2010. Appellee claims that the
timeliness of a brief is jurisdictional, and a brief filed outside
the time limits must be dismissed. Appellee is wrong. The
power to dismiss under this Rule is discretionary, and such a
motion to dismiss will be denied when it fails to allege or
show prejudice. Swift v. State, 224 Md. 300, 303 (1961).
Appellant has failed to allege or show prejudice. Accordingly,
we decline to dismiss the appeal before us.



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT DECEMBER    2010    55

This appeal arises out of divorce proceedings ini-
tiated by Sherri A. Wallmark, appellant, in the Circuit
Cour t for Montgomery County, against John M.
Wallmark, appellee. On appeal, appellant challenges
the circuit court’s oral denials (March 23 & March 25,
2009) of appellant’s motion to reconsider and revise a
prior order for sanctions dated March 13, 2009, and
the court’s judgment of absolute divorce, dated July
29, 2009. Specifically, appellant contends that the
court erred by (1) failing to reconsider or revise the
order for sanctions after appellee’s own discovery fail-
ures were brought to light; (2) prohibiting appellant’s
medical practice valuation expert from testifying, even
as a rebuttal or impeachment witness; (3) accepting
appellee’s expert’s medical practice valuation despite
calculation methods that contradicted the procedure
required by appellee’s employment agreement; (4) fail-
ing to make any monetary award in favor of appellant;
(5) basing the amount of monthly child support on
loans made to appellant during the litigation; (6) enter-
ing a rehabilitative alimony award based entirely upon
appellee’s ability to pay, and; (7) failing to award appel-
lant attorney’s fees and costs.

We shall affirm.

Factual & Procedural Background 
On November 15, 2007, appellant filed a com-

plaint for judgment of absolute divorce. The complaint
alleged, in relevant part, that the parties were married

on May 10, 1991, in Monmouth, New Jersey, and that
three children were born of the marriage: Jillian (d.o.b.
February 29, 1996), Brooke (d.o.b. November 26,
1997), and John Michael (d.o.b. November 7, 2002).1

Appellee is a medical doctor in private practice with
Associates in Oncology/Hematology (“AOH”), earning
a “very significant income.” Appellant is “unemployed
and cares for the three children . . . including one child
who is disabled.” Appellant sought a valuation of mari-
tal property, a monetary award, alimony, and attorney’s
fees and costs.

On January 22, 2008, the court entered a sched-
uling order. The order provided that during “stage 2,”
appellant identify her experts by August 29, 2008, and
appellee identify his experts by September 12, 2008.
Discovery was to be completed by September 26,
2008, and a pretr ial  hear ing was scheduled for
October 24, 2008. The parties were also to file pretrial
statements.

On February 6, 2008, appellee filed an answer
and counter-complaint for absolute divorce. In his
response, appellee alleged, inter alia, that the parties
acquired real property during the marriage located at
14613 Mockingbird Drive, Darnestown, Maryland,
which was used as the principal residence of the par-
ties during the marr iage, and had been used as
appellee’s principal residence with the minor children
as a family home since appellant’s departure from it in
July of 2006. The parties had also acquired other real
property during the marriage located at 14414 Turkey
Foot Road, Darnestown, Maryland. Appellee also
alleged that appellant had previously been employed
as a registered nurse.

On March 17, 2008, appellant filed a certificate
of discovery, indicat ing that she had served on
appellee discovery requests consisting of interrogato-
ries, a request for production of documents, and a
notice of deposition.

On April 2, 2008, a pendente lite hearing was
held. Pursuant to a subpoena, AOH produced to
appellant at that hearing “two red wells of documents
that are related to the financial matters of AOH.”2

Following that hearing, the court ordered,3 based on
an agreement of the parties that, beginning April 1,
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2008, appellee would pay: the mortgage on the Turkey
Foot Road home; payments and insurance for a Range
Rover vehicle; the children’s expenses, including
extracurricular school expenses and camps; reason-
able and necessary medical expenses for appellant;
and, the monthly health insurance premium for appel-
lant and the three children. Furthermore, appellee
would pay family support of $4,094/month to appellant;
5% of each bonus he would receive between April 1
and the date of any further agreement or order resolv-
ing the financial issues in the case.

On May 2, 2008, appellee filed an amended
counter-complaint, alleging that since the date of the
parties’ separation, he had paid one hundred percent
of the parties’ mortgages and associated fees on both
the Mockingbird Drive and Turkey Foot Road proper-
ties. Appellee requested that the court order appellant
to pay her one half share of all of the payments made
by appellee in that regard.

On May 29, 2008, appellee filed a certificate of
discovery, indicating that he had served on appellant
discovery requests consisting of interrogatories and
requests for production of documents.

On August 29, 2008, appellant filed a motion to
“enlarge time for designating experts.” In that motion,
appellant indicated that under the terms of the sched-
uling order, she was required to file her expert desig-
nation by August 29, 2008, but that due to health
issues of counsel, she was requesting an extension
until February 13, 2009.

On September 12, 2008, appellee filed his desig-
nation of expert witnesses in which he alleged that
appellant had not yet filed her designation of expert
witnesses and that he reserved the right to amend his
designation of experts subsequent to receiving her
designat ion of  exper ts. Appel lee named Stuar t
Rosenberg, CPA, CVA, as an expert who would testify
as to appellee’s “income stream, his income for the
purposes of support, and the tax consequences of any
support payments” from appellee to appellant. He was
also expected to testify to issues of marital and non-
marital property, and to his opinion “of the value of
[appellee’s] par tnership interest in Associates in
Oncology & Hematology and [ ] the value of any bene-
fits he may receive as a result of his partnership inter-
est in the same.”

On October 15, 2008, the court granted appel-
lant’s motion to enlarge time for filing her expert desig-
nation, and ordered that she file that designation by
November 14, 2008.

On October 24, 2008, the date of the pretrial
hearing, appellee filed his pretrial statement. At the
conclusion of the hearing, the cour t ordered that
appellant file her pretrial statement by November 3,
2008,4 and that the parties file a joint marital property

statement by the same date.
On February 9, 2009, appellant’s counsel moved

to withdraw his appearance, alleging that he was
“unable to continue to represent the client since she
has not responded to his efforts to communicate with
her.” That motion was granted on March 6, 2009.

On February 10, 2009, appellee filed a motion for
sanctions, alleging that beginning on May 27, 2008,
and subsequent thereto, he had served appellant with
requests for discovery, but that appellant had failed to
respond. Appellee asserted that he would be preju-
diced by appellant’s failure to produce discovery and
requested that she either be sanctioned or compelled
to provide full and complete discovery no later than
March 1, 2009, and that she “not be able to rely at
trial,” scheduled for March 23 and 24, 2009, “either in
direct or rebuttal, on any evidence not produced or
provided to” appellee pursuant to such an order to
compel.

On February 23, 2009, appellee filed a response
to appellant’s counsel’s motion to withdraw. Appellee
responded that he did not object to withdrawal, “pro-
vided there is no continuance of the merits trial sched-
uled in the” matter. Appellee asserted that there had
already been several delays, and as a result, he had
been prejudiced as he was making significant pay-
ments pursuant to the pendente lite order.

Also on February 23, 2009, appellant filed an
opposition to appellee’s motion for sanctions. In her
opposition, appellant asser ted that she had just
retained new counsel, and that she was working
“quickly and di l igent ly” to respond to discovery
requests, but that she needed “approximately ten more
days.”

Contemporaneously with her opposition filing, on
February 24, 2009, appellant filed a motion “to contin-
ue trial date, re-open discovery, and extend discovery
deadline.” In that motion, appellant asser ted that
although she had provided her previous counsel with
discovery responses as requested in May of 2008,
those responses “were not prepared and served on
opposing counsel.” Furthermore, appellant noted that
“[d]espite the granting of [her] request for an extension
of the deadline for designating experts, and despite
the fact that [appellee] owns an interest in a private
medical practice, no experts have been designated or
retained on behalf of [appellant].” Appellant asserted
that while appellee had income in the “range of
$800,000 to $900,000 per year,” she “earns nothing
and has her hands full with caring for the parties’ three
children including one with disabilities.” Thus, based on
the issues “it would be impossible” for appellant to
“present an adequate case on . . . March 23 and 24,
2009, particularly without the ability to conduct further
discovery and designate experts at the very least to



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT DECEMBER    2010    57

value [appellee’s] interest in the medical practice.”
On March 6, 2009, the court denied appellant’s

motion to continue trial, et cetera, and ordered that
trial on the merits take place on March 23 and 24,
2009.

On March 9, 2009, appellant filed a certificate
regarding discovery, indicating that on the same date,
she delivered to appellee’s counsel answers to inter-
rogatories; written responses to appellee’s first request
for production of documents; and, approximately 9,121
pages of documents.

On March 11, 2009, appellant filed a motion for
leave to file designation of expert witnesses, admitting
that she had failed to file designation of experts prior
to the extended deadline of November 14, 2008, but
arguing that even had she done so, that expert would
not have been in a position to render “any findings or
opinions due to [appellee’s] failures in discovery.” In
that regard, appellant asserted that, to date, appellee
had produced “almost no business records concerning
his interests in ‘Associates in Oncology/Hematology,
P.C.’, and ‘AOH Development Group, LLC’ (aside from
retirement plan documents, W-2s, and pay-stubs
[appellee] has produced only two pages relating to
either business . . . ).” Along with that filing, appellant
filed a designation of expert witnesses, designating
Joseph Estabrook as a business valuation expert.
According to appellant, Mr. Estabrook was expected to
testify concerning the value of appellee’s interest in his
medical practice, AOH, and the value of his interest in
the AOH Development Group and its holdings. Mr.
Estabrook would not be able to do so, however, until
“such a time as [appellee’s] business records are pro-
duced in discovery. . . .” Furthermore, Mr. Estabrook
would “comment on, and/or rebut the business valua-
tion report issued by Stuart Rosenberg, [appellee’s]
business valuation expert, if and when it is produced
by [appellee] in response to [appellant’s] timely filed
discovery requests.”

On March 12, 2009, appellee filed a supplement
to his motion for sanctions and response to appellant’s
supplemental opposition to appellee’s motion for sanc-
tions. Appellee alleged that while appellant’s discovery
responses were due on or before June 29, 2008, she
did not produce them until March 9, 2009, a mere 2
weeks before the merits trial was to begin. Appellee
asserted that appellant had named fifty-four people as
potential witnesses in her responses, and had pro-
duced 9,121 pages of documents. Appellee argued
that appellant should “not now be allowed to circum-
vent [the] court’s ruling” denying her requests to con-
tinue trial, et cetera, “by calling even one of the fifty
four witnesses whom she has so belatedly named . . .
or relying on any of the 9,121 pages of document dis-
covery” that had just been produced.

On March 13, 2009, the court granted appellee’s
motion for sanctions, ordering that appellant “shall be
precluded from offering any document into evidence
that was not produced in discovery prior to February
23, 2009 ( the date on which [she] f i led her
Opposition); this prohibition includes the documents
provided by [appellant] on March 9, 2009,” and further
ordered that appellant “shall be precluded from calling
any witnesses to support her claims or defenses at the
financial merits trial who were not identified in accor-
dance with this [c]ourt’s [s]cheduling [o]rder or in
accordance with this [c]ourt’s [o]rder . . . requiring
[appel lant ]  to f i le her [p]retr ia l  [s] tatement by
November 3, 2008.”

On March 18, 2009, appellant filed a motion “for
reconsideration and to revise March 13, 2009, order.”
In that motion, appellant argued that the order “places
a sanction on [appellant] that is disproportionate to the
circumstances of this case, particularly given the cir-
cumstances of [appellee’s] own production of discov-
ery.” In that regard, appellant alleged that appellee
failed to provide “the internal documents of his medical
practice, the primary asset in this case and source of
his income, until ten days before trial, and failed to
provide his expert’s opinion until eleven days before
trial”; thus, that it would not “make sense to impose
such a harsh penalty on [appellant] and no penalty on
[appellee] where the most essential documents were
knowingly withheld by [appellee] for almost one year
and until just before trial.” In support of these allega-
tions, appellant asserted the following bullet points in
her motion.

7. On or about September 12, 2008,
Defendant filed his . . . Designation of
Exper t Witnesses and ident i f ied
Stuart Rosenberg . . . as its forensic
accounting expert. . . .
8. Despite that expert designation by
Defendant on September 12, 2008,
and despite the fact that Plaint i f f
requested in discovery al l  of
Defendant’s business records, expert
opinions and documents relied on by
experts, as of March 12, 2009, almost
one year later, Defendant had only
produced one document — one piece
of paper — of the internal records of
his medical practice. . . .
9. Defendant waited until Thursday,
March 12, 2009, before producing his
forensic accountant expert’s report.
Eleven days before trial Defendant
revealed for the first time his expert’s
opinion on the value of his medical
practice and Defendant’s income.
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10. As of this date, March 12, 2009,
Defendant still had not produced any
internal business records of his prac-
tice. By this time, undersigned coun-
sel had written to [Defendant’s] coun-
sel three times [in letters dated March
6 and March 9] requesting this infor-
mation.
11. After the March 6 letter and the
March 9 letter, Defendant’s counsel
simply responded that undersigned
counsel should review some addition-
al documents they were sending over
and let them know if there was any-
thing . . . sti l l missing. Each time,
Defendant’s counsel knew or should
have known that there were no expert
reports and no medical practice docu-
ments or tax returns in their produc-
tions.

* * *
12. Undersigned counsel had to learn
directly from Mr. Rosenberg, by plac-
ing a cal l  to him . . . that  Mr.
Rosenberg had in fact performed a
valuation and would finish his report
on March 12. As a result, undersigned
counsel wrote to Defendant’s counsel
“We understand that your exper t,
Stuart Rosenberg has done a valua-
t ion of  the medical  pract ice and
expects to have a report completed
today. In order to arrive at his opinion,
we believe he must have reviewed
documents of the medical practice
that were not produce[d] in discovery.
Please let us have immediately Mr.
Rosenberg’s report (Request 37) and
all documents provided to him and
reviewed by him in doing his work
(Request 38).”
13. Only after this e-mail was sent did
Plaintiff ’s counsel receive, late on
March 12, 2009, Defendant’s expert’s
report.
14. All of the medical practice docu-
ments which Mr. Rosenberg reviewed
were not produced until the evening of
Fr iday, March 13, 2009, ten days
before trial, and only five business
days before trial.

* * *
17. It is patently unfair for Plaintiff to
be penalized so heavily in the face of
Defendant’s egregious behavior with

regard to discovery of his medical
practice and his expert’s opinions.

* * *
19. Even if Plaintiff had timely desig-
nated a forensic accountant on the
subject of Defendant’s medical prac-
tice and income, there was nothing for
Plaintiff’s expert to do until Defendant
produced his medical practice records
on March 13, 2009.

* * *
21. Plaintiff further asserts that she
produced her responsive documents
and answers to interrogatories back in
approximately May of 2008, by deliv-
ering them to her prior counsel. Prior
counsel apparently never delivered
the documents or answers to
Defendant’s counsel. Plaintiff attempt-
ed to comply fully with the discovery
requests in a timely manner and was
not aware that her prior counsel had
not produced her discovery responses
and documents.

* * *
24. With the addition of this [c]ourt’s
sanctions, even though Plaintiff pro-
duced her essential discovery docu-
ments and informat ion before
Defendant produced his essential dis-
covery responses and documents,
and even though all of the information
about the major assets and income in
this matter are exclusively within the
control of Defendant, and even though
Defendant produced this essential
information about the major assets
and income just ten days before trial,
it is Plaintiff who is penalized and pro-
hibited from calling various witnesses.
Such a result is unjust.

* * *
(Emphasis and citations to the record omitted).

On March 23, 2009, trial on the merits began.
Prior to the start of testimony, the court heard argu-
ments on appellant’s motion for reconsideration and to
revise the court’s March 13 order. The following tran-
spired, in relevant part.

THE COURT: All right. And . . . are
there experts in this case? 
APPELLEE’S COUNSEL: There is.
We have two short experts.
APPELLANT’S COUNSEL: Your
Honor, there may be another expert
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depending on what you rule on the
motions.

* * *
If I may tell you a little bit of back-
ground first. . . .

* * *
There is a [sic] order for sanctions
issued on March 13th . . . and there’s a
motion by the plaintiff to revise that
order. . . .

* * *
APPELLEE’S COUNSEL: . . . [T]o
come in now and want to reopen
everything in this case is unjust to
[appellee]. This case has gone on
since November of  2007. Ms.
Wallmark filed this case. She now
wants to throw up her hands and say
oh, we need a level  playing f ie ld
because I decided not to cooperate
with anyone in this case and now I
want to cooperate so let’s star t all
over again. That’s not what should be
happening and that is basically what
the court has already said several
times and that’s what [appellant] is
trying to revise, an order by this court
saying no, you cannot call the wit-
nesses if you didn’t tell them, you
can’t call an expert if you didn’t tell
them and you can’t get a continuance.

* * *
APPELLANT’S COUNSEL: . . . [O]ne
of the issues here . . . is the value of
Dr. Wallmark’s sharehold interest in
the practice.
THE COURT: Do you have an expert?
Or has this property been valued? 
APPELLANT’S COUNSEL: They have
an expert.
THE COURT: Who is that? 
APPELLEE’S COUNSEL: Our expert
is Stuart Rosenberg . . . and there was
no expert timely designated by them.

* * *
APPELLANT’S COUNSEL: Now, one
of the things that keeps going on here
and it’ll come to our motion to revise,
is that the expert’s opinion on behalf
of the defendant, despite having been
requested a year ago . . . was pro-
duced on March the 12th of 2009. I’m
going to say that’s seven business

days ago. The answer to the expert
interrogatory from them came on
Friday, March 13, 2009, and the argu-
ment being I think thrusted on you is
to say we’re precluded, despite our
motion, when there’s clear violations
on their side. . . .

* * *
During the same period of time . . .
going from the time of discovery . . .
March 8th of 2008. We don’t receive a
key thing. We get a designation of
experts, Stuart Rosenberg. [We] . . .
never [get] a report, never an answer
to interrogatory.

* * *
The report came to our office . . . late . . .
March 12th. It is not actually a report, it
is a two page calculation. . . . On the
next day we got answers to the inter-
rogatory with respect to experts that
explains his reasoning in preparing
this calculation and how he did it. We
had nothing to show to an expert until
they did that.
And this case is focused on Dr.
Wallmark’s assets . . . which the prin-
cipal asset is the value of his practice
and certain benefits that he gets. . . .

* * *
THE COURT: But you’re telling me
that the parties agree that the . . .
assets that  were acquired were
acquired during the marriage . . . and
that that’s clearly marital.

* * *
APPELLEE’S COUNSEL: That’s cor-
rect, Your Honor. We agree his interest
in AOH . . . that’s marital.

* * *
. . . I don’t think that there is any argu-
ment as far as . . . what’s marital and
what’s not marital. The issue is going
to be the valuation of his interest in
the practice and . . . that’s where our
whole argument comes in and where
[appellant] is trying to revise [the
court’s] order with regard to calling a
witness.

* * *
THE COURT: . . . What is at disagree-
ment is what the value of what that is.

* * *
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Didn’t [the court], I mean . . . this is a
pretty serious order [f]or a judge to
issue. . . . [I]t says that the plaintiff
shall be precluded from offering any
document into evidence, from calling
any witnesses to support her claims
or defenses.

* * *
APPELLANT’S COUNSEL: What [the
cour t ]  d id not know was that the
defendants had only produced their
report and answer to interrogatory
well . . . after the time they were sup-
posed to and just prior to trial in a
manner which . . . didn’t work here
because we were able to find some-
body to look at it, another expert, but I
think that if they filed that late in viola-
tion of the discovery rules and then
they stand up and they say, well, if
you didn’t like that you should [have]
done something about it. . . .

* * *
So I  think i f  you come in with an
expert at the last minute and we’re not
saying at this point, objection, you
can’t put the expert on because that’s
what needs to be done in this case.
We have to have the value. I’m saying
i f  you put the exper t  on and you
brought that expert in at this time, it’s
a total  in just ice to then say you
shouldn’t revise this order and let the
other expert come in.

* * *
We asked for all of these things.

* * *
[Counsel  for  AOH] says that he
learned that a lot of this stuff . . . was
given to plaintiff’s prior counsel back
in February of the prior year[5] and so
we say, did you keep a copy of any of
that because we don’t have it and we
have checked with prior counsel and
he doesn’t have it. What happened to
it, I can’t tell you.

* * *
I can only tell you that I don’t have it
and I do know that one other thing
happened which was that I asked on
the 6th, the 9th and the 12th for them to
give me the documents which Mr.
Rosenberg was going to rely on to
make his opinion.

* * *
Now the 12th is the day . . . that we get
this two page calculation. The next
day, and on the 6th and the 9th we are
told in response to our request, we
sent you documents. What you’re
looking for now is among the docu-
ments we sent you so we go and we
look and they’re not there. On Friday,
March 13th we are finally delivered . . . doc-
uments upon which Mr. Rosenberg
relied.

* * *
So they give him documents while
they’re telling us that we already gave
them to you. . . . To try and keep our
expert out and these documents out
that they didn’t produce before and
now produce.

* * *
In order to make sure that we would
be able to at least get something into
evidence I  subpoenaed Mr.
Rosenberg because I wasn’t sure that
[appellee] would put him on.
We got an evaluation, a review done
by Mr. Joseph Estabrook and he did it
on very shor t notice and when he
gave us his report we had it delivered
to the defendant. We’ve done every-
thing that we could to comply. . . .
THE COURT: And there’s a great dis-
parity between Mr. Estabrook and Mr.
Rosenberg? 

* * *
. . . . [As to] the value of the asset? 
APPELLANT’S COUNSEL: Yes, Your
Honor. There’s a difference of approxi-
mately $600,000.
APPELLEE’S COUNSEL: . . . . Mr.
Estabrook should not be allowed to
testify and we have not had any ability
to talk to this man, to hear how in the
world he got to a value that he got.
They had the ability to have him des-
ignated and to . . . [have] told us who
this would be back over a year ago in
this case. We’re the defendant, they’re
the plaintiff and so they never filed
their designation of expert. They had
these documents. They had all  of
these documents as of April.
They filed, they did not comply with
the courts pretrial statement, they did
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not comply with the court’s order to
designate exper t witnesses. We’re
defendant, we have the right to wait
until they’ve designated an expert to
designate our own expert. We went
ahead and filed our designation just
because they weren’t complying with
the rules. We don’t even have an
obligation to have an expert in this
case. . . .

* * *
We followed the rules . . . and . . . the
only thing we’ve gotten is . . . two days
ago, I  get  a binder . . . f rom Joe
Estabrook.

* * *
I looked at the main value. I have no
idea how he came to that value.

* * *
. . . [T]hey made these same argu-
ments to [the court] in their motion to
continue, reopen discovery. . . . [The
court] denied it. They’ve made the
argument now in their motion to revise
and . . . [the court] denied [it].

* * *
THE COURT: . . . [T]his court abhors
making a decision involving families in
the dark.
The ideas that there’s assets and I
understand that we have rules and
when a party violates the rules then
they subject themselves to whatever
appropriate sanctions there are for
violating the rules. That’s something
that a party brings on him or herself.

* * *
Family law is a little different. If a court
is asking to essentially decide the
division of assets, what’s marital and
what’s not marital and the court is not
going to be given complete and accu-
rate information with respect to that,
then the court becomes a part of the
problem . . . not the solution to the
problem. And so the court has to walk
a very narrow line by making sure and
in doing so the cour t has to make
sure that the rules are complied with,
that people are not rewarded when
they don’t follow the rules and at the
same time the court has to make sure
that we have the appropriate informa-
tion that the court needs to make a

decision. . . .
* * *

APPELLANT’S COUNSEL: One of the
things that keeps jumping into my
mind from [appellee’s] argument is
this, [appellant is] the one that didn’t
comply. [Appel lee] compl ied with
everything.

* * *
How can [ they] say that when an
answer to interrogatory with respect to
the expert’s opinion was propounded
to you in March of  ‘08 and you
answered in March of ‘09 . . . five busi-
ness days before trial. How can you
produce the documents upon which
the expert relies five days before trial
and say I’ve complied with everything
because that can’t be.

* * *
APPELLEE’S COUNSEL: . . . [O]n
March 12th [ the cour t]  entered an
order granting our request for sanc-
tions . . . and first of all . . . that’s not
an easy order to have granted by this
court. . . . And the reason it was grant-
ed . . . is because of the egregious-
ness of her conduct. Her conduct is a
blatant and willful violation of the rules
and the court ordered that she be pre-
cluded from offering any document
into evidence that was not produced
in discovery prior to February 23,
2009.

* * *
The first time . . . that the plaintiff
named any witnesses in this case . . .
was March 9, 2009.

* * *
They never filed their designation of
experts and in their answers to inter-
rogatories that we got on March 9th,
they say that they have not deter-
mined who their expert’s going to be.

* * *
And they’re plaintiff. It’s her burden,
she brought this case and so . . . we
defendant, we could have waited until
she identified an expert and we didn’t.

* * *
So she didn’t designate it when she
was given an extension of time to des-
ignate it. Then when she answers her
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interrogatories months and months
late . . . she still doesn’t designate an
expert.

* * *
. . . [A]ll the arguments that [appellant]
makes about how we didn’t give our
information. We . . . [have] a stock-
holder sitting here. He could testify to
the value. We don’t have to have an
expert witness. We went ahead an[d]
designated one and fol lowed the
rules. They needed to tell us who they
were going to have and they didn’t
comply. And they had notice. The had
the documents.

* * *
. . . [T]hey have . . . had the relevant
documents. We have supplemented
discovery. They say in their motion
that we gave them one document from
the business. That is absolutely not
true.

* * *
And . . . I still come back to the fact
that it’s so unjust to required my client
to have to litigate under the surprising
condit ions of having some exper t
come up here and say stuff that we’ve
never had the opportunity to talk to
him about. . . . [Appellee] does every
single thing the court asks him to do.
And he does more because the court . . .
issues an order for designation of
experts. It’s the order that the court
issued says the plaintiff will designate
her experts first. She fails to do that
so what does Dr. Wallmark do, he
goes ahead and designates his
experts.

* * *
So, you know, he has followed every
single rule of this court and now we’re
going to come in here and we’re sup-
posed to basically try this case with . . .
an exper t that we have not had a
chance to talk to, we haven’t had a
chance to depose.

* * *
APPELLANT’S COUNSEL: . . . You
repeatedly hear [appellee’s counsel]
say, we have done everything.

* * *
We have provided everything. How am
I supposed to try this case when I did-

n’t know about this exper t. [Well,]
[h]ow was I supposed to try this case
when [appellee] didn’t give me [his]
expert’s opinion until March 12th. [He]
didn’t give me the documents in which
he relied until March 13th.

* * *
The only thing that they did that she
says is [in] compliance with the rules
is she designates Rosenberg as an
expert and then does nothing else
from the time that she designated that
gentleman as an expert until March
the 12th. . . .

* * *
When [the court] issued [its] order [for
sanctions it] did not know one thing
about what they did.

* * *
So it seems to me there’s two things
to be done. One, you permit us to call
our expert witness and two, the alter-
native is that if we can find a date a
short time from now we can try the
case. . . . But if we do that I want it to
be fair to both of us and that we can
each take the deposition of the other’s
expert.
THE COURT: Okay. Well I’ve heard
enough about the history of  th is
case. . . .

* * *
In litigation we don’t flip a coin and
decide who’s going to receive. The
plaintiff always kicks off and then the
defendant has to respond. The defen-
dant never kicks off in litigation.

* * *
When [the court] is denying motions
to postpone, denying extensions of
discovery it is that [it] is at [its] wits
end.

* * *
[A]t first blush when you look at this
case you would say hey, let’s just start
over and let’s get all the information
that your [new] lawyer’s now request-
ing and go forward.
But a careful look at this case is this
case didn’t start off on the right foot.

* * *
And again that kick off metaphor. The
plaintiff says I’m going to call X as my
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expert and he’s going to testify to cer-
tain things. The defense then says,
you know, we may need an expert in
this case because we need to
respond to what they’re going to say.
Now in cases when, and you have to
have had an exper t  in th is case
because the lawyer can’t value the
property. The . . . value of the property
is often called into question by the
other side because obviously . . . Dr.
Wallmark [ ] has a clearly vested inter-
est in the answers to the question
about what he values.

* * *
. . . I’m not going to revise [the] order.
That’s . . . when courts start to do that
in many cases we become a part of
the problem not a part of the solution.

* * *
Clients . . . have to understand. . . .
you don’t get to start over when you
get new lawyers in the case.

* * *
So the motion . . . to revise . . . is
denied.

* * *
APPELLANT’S COUNSEL: A few
things to bring to Your Honor’s attention.
I have subpoenaed their expert. . . .
[A]fter hearing Your Honor’s ruling,
what’s the issue of whether I can call
him? 

* * *
I want to call their witness because
unless they agree and you direct them
to cal l  the wi tness, I  don’ t  know
whether they are or not. In which case
the possibility is there’s no evidence . . .
about the value of the practice.

* * *
APPELLEE’S COUNSEL: . . . I think
this is just  a back door way for
[appellee] to be able to get his own
expert in. He’s going to try to call my
expert in his case in chief and then
call Mr. Estabrook to rebut that expert.

* * *
The order said . . . that [appellant] is
not allowed to call witnesses either in
support of her claims or in defense of
her claims.

* * *

THE COURT: Well, I need to know the
value of the assets and I need some-
body [competent] to testify as to the
value of the assets.

* * *
Subsequently, testimony and evidence were pre-

sented. The following was adduced, in pertinent part.
Appellant testified that when she and appellee

met, she was employed as a registered nurse in New
Jersey and appel lee was a medical  student in
Philadelphia. In 1992, after they married, the parties
moved to North Carolina for appellee’s medical resi-
dency. While in North Carolina, appellant worked full-
time as a nurse, and would work up to three jobs at a
time in order to support herself and appellee during
the early years of the marriage. In 1996, the parties
moved back to Pennsylvania so that appellee could
take a fellowship in oncology at the University of
Pennsylvania. At the time they moved, appellant was
pregnant with their first child, Jillian. The parties had
discussed having children, and it was decided that
appellant would be a stay-at-home mother.

After appellee’s fellowship ended, he decided to
pursue a second fellowship in hematology at the
University of Pennsylvania. In 1998, the parties moved
to Maryland. While in Maryland, appellant worked part-
time for a few months as a visiting nurse. She discon-
tinued working, however, when at age 4½, Jillian was
diagnosed with Asperger’s syndrome and “various
neurological and developmental delays.” According to
appellant, Jillian required “intensive therapy at least
three times a week for many years.”

Appellant testified that during the marriage, she
handled all of the responsibilities for the home, includ-
ing paying the bills, doing yard work, doing laundry,
shopping, cooking, and taking care of the children.
With respect to the children, appellant testified that at
the time of trial, Jillian was 13-years-old and suffers
from “self care deficits” because of “the executive skill
functioning and her social skills deficits.” Jillian also
has “a problem with impulse control,” “anxiety,” and
needs “extra supervision.” Appellant testified that car-
ing for Jillian is “labor intensive and it needs [appel-
lant’s constant] monitoring.” The parties middle child,
Brooke, who was 11-years-old at the time of trial, has
“a history of separation anxiety and from time-to-time
that flares up” and she needs to see her psychologist.
John Michael, the youngest child at age 6 at the time
of trial, is “a little hyperactive at times,” and requires
“counseling from . . . time-to-time.”

Appellant testified she and appellee first separat-
ed in 2002, but that they separated finally in 2005. At
the time of the final separation, the parties were living
in the house on Mockingbird Drive. Appellee moved
out of the house and into an apartment. Appellant tes-
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t i f ied that  she and appel lee agreed to sel l  the
Mockingbird Drive home and buy a smaller home in
the children’s same school district. At that time, homes
in their neighborhood were selling quickly and for 2.2
to 2.4 million dollars. In May or June of 2006, the par-
ties purchased the Turkey Foot house, and appellant
moved there with the children. Some time thereafter,
appellee moved back into the Mockingbird Drive home
and “broke that promise” to sell it. A few months prior
to trial, appellee agreed to sell the home, and it was
listed at trial for approximately 1.5 million dollars.

Appellant testified that after appellee was served
with divorce papers some time around November of
2007, he “cut [her] off of all funds . . . and took . . . any
kind of cards or any bank statements . . . out of [her]
name. . . .” When appellee stopped giving appellant
money, she had to “borrow money from a friend” to pay
bills. Appellant stated that appellee had not provided
her with all of the support required pursuant to the
pendente lite order, including the “last three months” of
her primary mortgage, the “last two months” of her
secondary mortgage, car insurance, car payments, et
cetera. Appellant asserted that each month she is
“consistently $7,000 short [to meet expenses] with the
pendente lite support.” She reiterated that she had “to
take a personal loan from [her] friend” to make up for
the shortages, as well as to pay for attomeys fees. In
that regard,  appel lant  test i f ied that  her f r iend,
Dorothea Bongiovi , 6 had loaned her the money
“[t]hrough a [promissory] note with personal transfers.”
She stated that in total, she owed Ms. Bongiovi
approximately $200,000. Appellant testified that “from
the onset of the transactions,” she had signed promis-
sory notes, stating that when she would receive a
transfer, she would sign a note that would then be
signed and notarized by Ms. Bongiovi. She agreed that
she needs to repay the money to Ms. Bongiovi.

Appellant testified that appellee told her “as
recently as a few days” prior to trial that he “does not
want [her] to work” outside of the home. Appellant tes-
tified that in 2007, appellee asked her to sign paper-
work so that he could withdraw $50,000 of marital
funds to pay taxes that he was behind on. She also
stated that in 2008, appellee “drained our retirement
account without [her] permission or knowledge,” and
that he had also told her that he would fight her until
there was “nothing left.”

Appellant, 46-years-old at trial, claimed that she
has some “health issues,” including high blood pres-
sure, cysts on her ovaries, arthritis in her hands that
affects her “dexterity,” poor eyesight to read, and vari-
cose veins. She does not believe that she has the abil-
ity to be self-supporting because she “gave up [her]
career many years ago, and [her] job is taking care of
[her] children.” She continued that caring for her chil-

dren is her “obligation and that doesn’t pay.” She would
also have to be retrained to do some “other sort of
work maybe within [her] field because [she] can’t stand
for long hours because of [her] vein issue,” and she
does not have “the same eyesight and dexterity to like
draw medications”; thus, she “wouldn’t feel comfort-
able.”

On questioning by the court, appellant testified
that she “would prefer not to work outside the home,”
that she does not have “any intention” of being certi-
fied as a registered nurse, and that she would not
obtain employment outside of the home unless she
were forced to. She stated that while the children are
in school she keeps busy “taking care of the home,”
taking care of the pets, and serving as a Girl Scout
leader. She agreed that she is not unable to work, but
that she preferred to dedicate herself to her home and
children. She further stated that if she had to work out-
side of the home, she would try to find work “which
may be unrelated to nursing” and where she might be
able to work from home.

Following this testimony, the court spoke to coun-
sel about the scheduling of witnesses. The following
transpired, in relevant part.

THE COURT: . . . I don’t know why we
need a vocat ional  rehabi l i tat ion
exper t, why do we need that? The
plaintiff doesn’t intend, her preference
is not to go to work if, unless she’s
absolutely forced to. So, I’m not so
certain why we need to hear what,
how, and I’m sure what the testimony
would be is that a person who is an
RN is in a position where they can get
other jobs at hospitals or medical
facilities that, where they use their
training and skills as an RN, but they
are not actually working as an RN
because they are not certified.

* * *
But why do we need that if she has no
intention of doing it? 
APPELLEE’S COUNSEL: Well . . . if
she’s asking my client to pay her sup-
port and to support her lifestyle, she
has an obligation to go out and help
herself also.

* * *
. . . [W]e need to impute, we are ask-
ing the [c]ourt— 

* * *
—to find that she’s voluntarily impov-
erishing herself and that she needs to
have an imputed income. And what
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kind of an imputed income can she
have and when can she have that? 

* * *
So, we need to be able to show . . .
what she could be making and how
long it will take to get her to be recer-
tified and what they are paying nurs-
es. And she has testified . . . because
she can’t work because she does all
this stuff during the week with the
kids.

* * *
THE COURT: Well, she didn’t say she
can’t work, that’s not what she said.

* * *
She said she chooses not to because
that’s where she’s dedicating her life
to. My point is, it doesn’t matter what
a vocational, occupational therapist
says, if the individual about whom we
are talking doesn’t intend to work.
APPELLEE’S COUNSEL: Well . . . if
we are not going to impute any
income, then we are saying to her she
doesn’t have to contribute to the sup-
port o[f] her children. . . .

* * *
THE COURT: . . . [M]y question to you
is a very simple one. If she doesn’t
intend to go to work, why do we need
a vocational, I know that I have an RN
in front of me who doesn’t have, and
you’d be on Mars if you didn’t know
that (a) there’s a shortage of nurses,
(b) that they can get paid very well. I
mean, I know those things, I don’t
need an expert to come and tell me
that 

* * *
APPELLEE’S COUNSEL: I guess . . .
the problem I’m having is my client is
going to testify to how difficult the
financial circumstances have been
and how freely Ms. Wallmark has
been spending all of the money he’s
been giving her in addition to this
$7,000 that she gets from Dorothea
Bon[g]iovi.
And Your Honor is going to order my
cl ient  to pay her suppor t for  her
needs, and she doesn’t have to do
anything to assist herself? He’s got
the kids 50 percent of the time. . . .

* * *

THE COURT: Well, I understand that,
but you . . . keep getting way ahead of
a very narrow issue that I’m dealing
with here, is why do I need, what, the
knowledge, the education, the back-
ground experience that a medical pro-
fessional has, and that’s what she is,
to come in here and tell me that they
can get a job or that they can work at
any number of, how many hospitals in
this area, 12? Or something like that?
What’s an expert going to help me
with that? I know that.
APPELLEE’S COUNSEL: But do you
know how much they make, and . . .
what is the ability for them to make
more if they work on a weekend rather
that if they work during the week.

* * *
THE COURT: That’s not a fair ques-
tion for you to ask me because— 

* * *
. . . . It’s not fair because it so happens
that I do know that. But ordinarily in a
courtroom you wouldn’t have that evi-
dence. I ’m only interested in one
thing, and that’s scheduling. You are
way ahead of scheduling. I’m only
talking about whether that kind of evi-
dence is what we need in this case.

* * *
You can call her if you want.

* * *
Appellant testified to the following on cross-

examination.
Appellant employs a housekeeper on Tuesdays

and Thursdays who also “helps babysit if necessary.”
The housekeeper used to work full-time, but since
appellant began “working on cutting down from [her]
budget,” she had to reduce the housekeeper’s hours.
Appellant also cleans her house in “some form or
another” on a daily basis. Appellant denied that
appellee had discussed his financial condition with her
until “[r]ecently.” She stated that since November of
2007, she has reduced her expenditures from $28,000
per month to $23,000 per month.

Appellant testif ied that although Jil l ian has
Asperger’s syndrome, she attends a “mainstream”
school where she is on the honor roll. She also plays
soccer on a team, and rides horses. Jillian attends
camp in the summer from 9:00 a.m. to 4:00 p.m.

Appellant testified that appellee did not tell her in
2008 that he would need to liquidate his retirement
account to meet expenses. She agreed that she
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signed a listing agreement for the Mockingbird home in
2008, and that the Turkey Foot home needs to be sold,
but that it is “underwater.” She agreed that the Turkey
Foot home is in foreclosure. She agreed that she has
expenses of $333 per month for repairs on the Turkey
Foot home; $417 per month for yard and lawn care;
$350 per month for furnishings; $200 per month for
painting and wallpapering; $625 per month for health
insurance; $609 per month for the Jaguar; $1,300 per
month for the Range Rover; $500 per month for car
repairs; $1,500 per month for credit cards; $500 per
month for clothing; $75 per month for jewelry; $325 per
month for hair styling; $185 per month for manicures
and pedicures; and, $475 per month for pets and
boarding. Appellant agreed that appellee had paid
approximately $4,000 for camps for the children, and
that in addit ion to the money she receives from
appellee pursuant to the pendente lite order, she also
has been receiving approximately $7,000 per month
from Ms. Bongiovi, “[a]s a loan.” She also agreed, how-
ever, that although she had signed a “Loan Agreement
between Sherri Wallmark and Dorothea Bongiovi” on
March 6, 2009, Ms. Bongiovi had not signed i t .
Although appellant agreed that the mortgage pay-
ments on the Turkey Foot home were three months
behind, she did not ask Ms. Bongiovi to “help pay
[appellee’s] court-ordered payment.”

On March 25, 2009, appellee called his expert,
Stuart Rosenberg, to testify.7 Before Mr. Rosenberg
took the stand, appellant’s counsel stated: “Maybe it’s
t ime for an argument about my exper t  again.”
Appellee’s counsel responded that the cour t had
already determined on several occasions that appel-
lant’s expert, Mr. Estabrook, would not be permitted to
testify. Nevertheless, the court again heard appellant’s
argument, which we shall not reproduce here, as it
was similar in many respects to the arguments counsel
had made previously to the court, on numerous occa-
sions. Essentially, appellant’s counsel argued, as again
on appeal, that it was unfair to allow appellee’s expert
to testify, but not to let appellant’s expert testify, as
appellee’s expert’s “report” was not timely produced.
After hearing “exhaustive” arguments again for “almost
an hour,” the court again denied appellant’s motion for
reconsideration and to revise, stating that to do other-
wise “would be effectively a rewarding people for not
following the procedures.” The court noted that appel-
lant’s counsel had entered the case late, and that the
“case was in a mess when you got it,” but that “that’s
not something that should be laid at the feet of the
defendant. That’s why we have the rules.” The court
stated that Mr. Estabrook could remain in the court-
room and be “of assistance” to counsel, but that failing
to fo l low the procedures can not be rewarded.
Subsequently, Mr. Rosenberg took the stand, and the
following took place.

The court accepted Mr. Rosenberg as an expert
in business valuation, without objection from appellant.
Mr. Rosenberg testif ied that he was retained by
appellee to prepare an evaluation of his interest in
AOH. In order to value appel lee’s interest ,  Mr.
Rosenberg obtained and reviewed AOH’s corporate
tax returns, i ts stockholders agreement, and its
employment agreements. He stated that because in
this particular case there were a number of fairly
recent transactions “with doctors joining the practice
and doctors leaving the practice,” he also obtained
“documents related to those transactions.”

According to Mr. Rosenberg, he considered using
certain valuation methodologies in valuing the prac-
tice. In particular he considered using the “income
approach, the market approach and the asset
approach.” He explained that since appellee’s interest
in the practice is dictated by the stockholders agree-
ment, he ultimately followed the asset approach as
“laid out in the stockholders agreement.”

In valuing appel lee’s interest  in AOH, Mr.
Rosenberg considered both the stockholders agree-
ment as well as appellee’s employment agreement
dated July, 2001. Mr. Rosenberg testified that accord-
ing to the stockholders agreement, appellee holds a
20% share in AOH. He explained that there are five
shareholders in AOH: Dr. Haggerty, Dr. Sotos, Dr.
Wallmark, Dr. Thambi, and Dr. Agrawal. Dr. Thambi and
Dr. Agrawal recently bought ownership interests in the
practice, and another doctor, Dr. Brown, recently with-
drew from the practice and redeemed his interest. Mr.
Rosenberg considered all of these transactions in
completing his valuation.

Mr. Rosenberg testified that Section 5 of the
stockholders agreement sets forth “what would happen
upon the withdrawal, retirement or non-appointment of
a stockholder” from the practice. He stated further that
section 5(e) refers to the purchase price upon a quali-
fying event precipitating a “buy-out.” Mr. Rosenberg
observed that appel lee “ is st i l l  a member and
employed by the practice,” but he relied on Section 5 in
reaching his valuation. He stated that Section 5 pro-
vides that “upon the departure from the practice, the
shareholders receive their proportionate share of the
balance sheet of the corporation with the exception of
no accounts receivable, no goodwill, trade name or
other intangible asset.”

Mr. Rosenberg explained how he valued
appellee’s interest in AOH as follows.

He first determined the value of the stock, i.e.,
the 20% interest held by appellee in the stock of the
corporation. He explained that to value appellee’s
interest in AOH in accordance with the stockholders
agreement, he looked at appellee’s proportionate
share of the balance sheet with the exception of
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accounts receivable, goodwill, trade names, and other
intangible assets. After doing so, he concluded that
appellee’s 20% interest as of the most current informa-
tion available, was $83,894. Appellant does not dispute
this figure.

Mr. Rosenberg then determined the “salary con-
tinuation benefit,” which is identified in appellee’s
employment agreement, setting forth in great detail
how he arrived at that calculation. Mr. Rosenberg
explained that Section 7 of appellee’s employment
agreement sets forth the salary that a person leaving
the practice receives after leaving. He explained that
“in essence, when somebody leaves, they get their
share of the [adjusted] accounts receivable paid out
over a number of years.” Mr. Rosenberg continued that
the salary continuation benefit is “not really a benefit to
[appellee] until he retires,” presumably when he reach-
es age 60 in 15 years, but he nevertheless valued the
present value of that benefit, concluding that it was
$121,978. It is with this valuation that appellant claims
error. The trial court discussed this valuation exten-
sively in its opinion and order. Noting that we have
reviewed the Mr. Rosenberg’s testimony in its entirety,
and that it is solely with Mr. Rosenberg’s conclusions
— as accepted by the court — that appellant dis-
agrees, for purposes of background we shall quote lib-
erally from the court’s opinion with respect to the
“salary continuation benefit” as testified to by Mr.
Rosenberg, omitting some references to exhibits.

Mr. Rosenberg testified that the sec-
ond and final component in the busi-
ness valuation was to determine the
value of Defendant’s “salary continua-
tion benefit”. Mr. Rosenberg testified
that the salary continuation benefit is
the second and last component of the
value of Defendant’s interests in AOH
and is ident i f ied as such in
Defendant’s Employment Agreement.
Mr. Rosenberg testified that to con-
duct this second and final component
of the business valuation, he referred
to Sect ion 7 of  Defendant ’s
Employment Agreement. Section 7
provides that when Defendant leaves
the practice that he receives “a salary
continuation benefit”, and that the
terms of the Employment Agreement
state that the total amount of the
salary continuation benefit received
by Defendant shall be equal to one-
f i f th (20%) of  the total  “Adjusted
Accounts Receivable” as of the last
day of the month ending prior to the
effective date of such termination of
employment. He test i f ied that  in

essence when Defendant leaves the
practice he is entitled to his propor-
t ionate share of  the Adjusted
Accounts Receivable and that the
Adjusted Accounts Receivable is
explicitly defined in Section 7 of the
Employment Agreement. Defendant’s
Exhibit #5, Section 7, at pages 9, 10,
11, delineates how Defendant’s share
of the Adjusted Accounts Receivable
should be calculated. Mr. Rosenberg
testified that the agreement states
that 

“the term “Adjusted Accounts
Receivable” shall mean (i) the
accounts receivable reflected in
the financial books and records
of the employer as of the last
day of the month ending prior to
the effective date of such termi-
nation of employment, factored
by the then current collection
percentage and reduced by (ii)
the unpaid balance, if any, of the
Salary Di f ferent ia l  owed by
Employer to James A. Brown,
M.D.,  Ralph V. Boccia,  MD.,
Joseph M. Haggerty, M.D., and
George A. Sotos, M.D. (pursuant
to paragraph 3(b) above as of
the effective date of such termi-
nation of employment; (iii) any
amounts due for drugs pur-
chased by AOH, but not yet paid
for ; ( iv)  adjustments for  any
other differential due or owing to
the other Physician Employees;
and (v) any accounts payable of
the corporation due at the end of
the month prior to termination.”

Mr. Rosenberg explained in detail how
he had arrived at this calculation of
the second and last component of
Defendant’s interest in the practice.
He referred to Defendant’s Exhibit #7,
specifically page Bates numbered
3397. On that page, the first number
that appears is the gross accounts
receivable number for the practice of
$2,994,310 (from the report provided
by AOH.) The Employment Agreement
dictates that number is then reduced
by the then current collection rate for
collection of the accounts receivable.
Mr. Rosenberg testified that he took
the information provided by AOH and
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determined that over the past 14
month period, the practice’s actual
collection rate averaged at 64.9 per-
cent. He testified that he then looked
at the percentages that were utilized
in the recent transactions which val-
ued the departing partner’s propor-
tionate shares. He found that the col-
lection rates used were all in the low
60 percent ranges, which was lower
than the number he used but was
generally in line with the percentage
that he utilized. He testified that his
next step was to then multiply the
gross accounts receivable by the
average collection rate for accounts
receivable of  64.9%, arr iv ing at
$1,943,307 (which number is referred
to as the Col lectable A/R in Mr.
Rosenberg’s written valuation entered
at Defendant’s Exhibit #7). Consistent
with Section 7 of the Employment
Agreement, he testified that from the
collectable A/R number, he subtracted
the accounts payable, namely for
drugs purchased but not yet paid for.
He testified that the reason why the
agreement specifically provides for
the accounts payable on the drugs to
be subtracted is because the
accounts payable for drugs is such a
significant portion of the expenses of
this practice. That accounts payable
drugs amount is $92,083. The result-
ing number is $1,851,244. Mr.
Rosenberg proceeded to explain that
the Agreement provides for fur ther
adjustments in order to reach the
Adjusted Accounts Receivable
amount. Mr. Rosenberg testified that
Sect ion 7 refers to these fur ther
adjustments at (iv) above, namely
adjustments for any other differential
due or owing to the other Physician
Employees. Mr. Rosenberg testified
that to incorporate this requirement in
his calculation he determined what
portion of the income allocation the
incoming partners, Dr. Thambi and Dr.
Agrawal, were still not entitled to par-
ticipate in and which was effectively
allocated between just four partners
at the time that the four partners each
held 25%. Mr. Rosenberg testified that
th is was the same calculat ion
employed by the accountant for the

pract ice,  Ber l in Ramos. Mr.
Rosenberg calculated that
Defendant’s interest by the time that
the two incoming partners are through
their passage of t ime would be a
direct 20% interest. Mr. Rosenberg
determined that the f igure for
Defendant or his interest in the adjust-
ed accounts receivable, is $465,820.
This proportionate share is paid out
by the practice to the departing part-
ner over a period of years and this is
referred to by the practice as “a salary
continuation benefit.” Pursuant to the
terms of the Employment Agreement,
the proportionate share is paid out to
the departing partner by way of divid-
ing the lump sum number by the base
compensation of $12,500 a month, or
in other words, 37 monthly payments
of $12,500. His Employment
Agreement specifically provides that
this is how Defendant’s share of the
adjusted accounts receivable is paid
(rather than a lump sum) and is inter-
nally referred to as a “salary continua-
tion benefit”.
Mr. Rosenberg testified that since
there was no evidence that the prac-
tice had ever paid or was permitted by
the terms of the controll ing docu-
ments to make the payment to a
departing partner by way of a lump
sum, he treated the payment as if it
were being given an accelerated pre-
sent day value. He testified that pur-
suant to his calculat ions that i f
Defendant retires at the age of 60
years old, which is 15 years from now,
he then had to take the present value
of that benefit that will not be received
for another 15 years. Mr. Rosenberg
testified that to do this calculation he
used an eight percent interest rate
(8%) and calculated that the present
value of  th is future benef i t  to
Defendant is $121,978. Mr.
Rosenberg testified that in his expert
opinion, within a reasonable degree of
cer tainty,  the present value of
Defendant’s interest in the “salary
continuation benefit” is $121,978.
Plaintiff argued that if Defendant were
to leave the practice immediately he
would be ent i t led to receive the
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“salary continuation” component of his
ownership share of the practice. That
is not Plaintiff ’s decision to make.
Moreover, Mr. Rosenberg testified that
in the event Defendant immediately
leaves the pract ice,  he would no
longer be receiving an actual salary
from AOH, nor bonuses, nor anything
other than the “salary continuation”.

* * *
(Emphasis added).

On cross-examination of Dr. Rosenberg, appel-
lant attempted to elicit a factual basis for the premise
that because of the “salary differential buy-in pay-
ments,” appellee would be entitled to a much larger
amount somewhere in the millions. Again, the circuit
cour t has already accurately recited the relevant
undisputed facts as testified to by Mr. Rosenberg in its
exhaustive opinion. Thus, we shall borrow the relevant
portions.

In cross examinat ion of  Mr.
Rosenberg, Plaintiff sought to estab-
lish that the “buy in” amount was in
the mi l l ions. By way of  suppor t ,
Plaintiff relied on the Employment
Agreements of Dr. Thambi and Dr.
Agrawal,  admit ted at  Plaint i f f ’s
Exhibits #14 and 15. Mr. Rosenberg
explained that premise was erroneous
because Plaintiff was confusing the
total accounts receivable amounts as
contained in these respect ive
Employment Agreements with the
actual “buy in” amount. Mr. Rosenberg
explained that the accounts receivable
amount is relevant only in so far as
that amount expresses what the part-
ners existing at the time of the incom-
ing partner are entitled to as a result
of their former labors and which same
said amount is not available to the
incoming partner by way of compen-
sation. Mr. Rosenberg testified that
what an incoming partner buys is lim-
ited to the stock. The accounts receiv-
ables are not dollars in the doctors’
pockets. They are the potential future
r ight to receive dollars. Since the
existing doctors already have the right
to receive their share of the accounts
receivables existing at a point in time,
if another doctor is coming in to the
practice, they would understandably
want to share in the accounts receiv-
ables. However, that would be unfair

to the doctor-partners who already
exist. Therefore, when a doctor “buys
in” the existing accounts receivable
are valued as of the date the incoming
par tner doctor comes aboard. For
example, if there are 4 partners and 2
mill ion dollars in accounts receiv-
ables, then each partner has a notion-
al [sic] right to receive $500,000 of the
accounts receivables when and if they
are collected. If a new partner comes
in, then that 2 million must now be
divided into 5 shares instead of 4
shares, and now each par tner will
only get $400,000 each. This means
that the existing partners each lose
out on $100,000. Therefore, there has
to be a way for that incoming doctor
for their lost right to $100,000 of the
accounts receivables. It would be bur-
densome and impract ical  for  an
incoming partner to have to come up
with $400,000 to pay each of the four
existing partners $100,000 each for
their r ight to receive the accounts
receivables in the future, nor would it
make sense given that it is just a right
to potent ia l  future money; those
accounts receivables may or may not
be collected. Therefore, to compen-
sate the existing partner and to also
allow the incoming partner to share in
the accounts receivables in the future,
the total  amount,  in th is case,
$400,000, that the other partners in
total are giving up must be paid to the
existing partners. The practice choos-
es to pay this amount over a 3 year
period and expresses the payments
as a salary dif ferential ,  or salary
increase, taken from the incoming
par tners’ r ight to salary. After the
three years are up, that incoming part-
ner is fully in the practice with an
equal  r ight  to a por t ion of  the
accounts receivable.
Plaintiff continued to allege through-
out the trial that the incoming partners
were paying an amount equivalent to
the total accounts receivable to join
this medical practice and that some-
how this should be the basis used by
the [c]ourt to determine Defendant’s
share of  the medical  pract ice.
However, there was no evidence pre-
sented to support this claim. Indeed
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all the evidence on the record was to
the contrary. Mr. Rosenberg clearly
and emphatically explained in his tes-
timony that the accounts receivable
amounts contained in the Employment
Agreements of the two incoming part-
ners were red herrings and had no
nexus to a valuation of Defendant’s
share of the medical practice.

Using the hypothetical example given by Mr.
Rosenberg in his testimony, the court observed the fol-
lowing.

. . . [I]t is not logical that a doctor who
is becoming a partner in a practice
would pay or even be able to pay in
the millions for a right to receive a
small portion of that amount in the
form of future accounts receivables.
To take the argument further, under
Plainti f fs theory, assume that the
accounts receivables for the entire
practice are valued at 2 million when
Doctor A buys in to an existing prac-
tice. If the practice has 4 doctors
already (each with a 25% share), that
would mean that with Doctor A join-
ing, each doctor would now have a
20% interest instead of the previous
25% percent interest. Doctor A would
now have an interest in the future
accounts receivable in the amount of
$400,000 if all 2 million were collect-
ed. Under Plaintiffs theory, Doctor A
would be writing a check to the other
doctors for $2 million dollars (100% of
the accounts receivables) for the right
to receive at a maximum $400,000 if
all of the accounts receivables are
collected in total. There is no evidence
to support this argument. Further, Mr.
Rosenberg test i f ied that  when
Defendant bought into the practice,
his “buy in” amount was $90,000 and
that this was the totality of what he
had to pay. Mr. Rosenberg also testi-
fied that when the “buy in[”] periods
are completed by Dr. Thambi and Dr.
Agrawal,  Defendant ’s salary wi l l
decrease by $78,000 per year.

The court also noted the following.
Plaintiff was assisted throughout the
testimony of Dr. Rosenberg by her
own business valuation expert who
sat at counsel’s table. Plaintiff also
had full access to the documents pro-

duced by Defendant in his responsive
discovery including all documents
reviewed by Mr. Rosenberg to prepare
his valuat ion. As evidenced by
Plaintiff ’s Attorneys’ fee filing, by the
time of tr ial, Plaintif f  had already
incurred $10,000 in fees for her expert
to review the work of Mr. Rosenberg;
however, no evidence, testimony or
documentat ion was brought for th
which supported Plaintiff’s theory that
when a partner “buys” into the prac-
tice, the partner makes any payment
or payments to the other partners. Nor
did the [c]ourt receive any evidence,
testimony or documentation that sup-
ported Plaintiff’s argument that there
exists a nexus between the total
amount of the accounts receivable
stated in the Employment Agreement
of the incoming partners, and the cur-
rent value of Defendant’s interest in
the medical practice.

Ultimately, the court found Mr. Rosenberg to be
credible, and “to have carefully and methodically
arrived at a valuation of Defendant’s interest in AOH”;
thus, it found that the value of appellee’s interest in
AOH is “as stated on Defendant’s column of the Joint
Marital Property Exhibit . . . $205,872.”

At the conclusion of Mr. Rosenberg’s testimony,
the court asked counsel to submit proposed findings of
fact and conclusions of law, specifically addressing the
monetary award issue. The court stated:

. . . [T]he monetary award issue, that’s
a lot  more compl icated [ than the
alimony issue]. And after the testimo-
ny by this witness, regardless of how
the plaintiff argues it or the defendant
argues it . . . you cannot change the
facts in this case. And the facts are . . .
that Dr. Wallmark, at least I have no
evidence yet that he has some pool of
money si t t ing someplace in an
account where the [c]ourt can say you
take X amount of this money and pay
it as a monetary award. There’s no
evidence that he has that.
In terms of selling a business, first of
all the business isn’t for sale. And
what these various, accounts receiv-
able are a loser.

* * *
. . . . And a lot of [the accounts receiv-
able are] never recovered. . . . So,
what I like to do in these cases is the
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absolutely bare and equitable and get
results that can actually be achieved
as opposed to, because when judges
enter these awards based upon what
the argument and the evidence show
with respect to assets like this, what it
does is it begets more litigation. That’s
what i t  does. You get mot ions to
enforce judgments and motions to
hold the par ty in contempt and
motions to do all these sort of things
to collect money that a person doesn’t
have. And so I only say to you that
when we get to the point where we’re
closing, I want to see some real cre-
ative arguments, how we can actually
achieve what it is you are requesting
the [c]ourt to do.

* * *
. . . . And we want to do it fairly. We
want to do i t  equitably , but more
importantly, what I try to do is issue
orders and have resolutions that will
actually work as opposed to assigning
a figure and assigning a value and
issuing judgments and then for the
next five years [the case continues to
be litigated].

* * *
. . . [W]hat I’m concerned about is
where money is going to come from.

* * *
. . . [Y]ou said you’re asking for mone-
tary award.

* * *
You’re asking that these assets be,
the marital asset be divided . . . under
the statute, which is fine. But it has to
be fair and equitable.

* * *
So the problem is not that there isn’t
any money here or not any assets
here. It’s just that you have liquidity
flowing, but I don’t know bow much we
have we can put our hands on and
say let’s divide this asset and let’s, it’s
marital and give a certain amount.

* * *
You know, if I order an amount of
alimony that’s outrageous a) it’s going
to be not paid or it’s going to be late
and there’s going to be all kinds of
problems. If I order a monetary award
that just isn’t some means that you

see that i t  can be achieved, then
we’re still going to have motions and
attempts and all of that. . . . And we
don’t want that to happen. I really
want this to be resolved equitably,
okay? 

* * *
(Emphasis added).

The following day, appellee, 45-years-old at trial,
testified. The following was adduced, in relevant part.

Appellee and appellant reached a custody agree-
ment that provides for a “50/50 split” of both physical
and legal custody.

Appellee is a physician and partner of AOH, a
medical practice specializing in the treatment of
patients with cancer and disorders of the blood.
Appellee’s partnership interest in AOH is 20%. In
2008, he received income from AOH in the amount of
$574,000, $30,000 of which was a salary distribution.

In August of 2008, appellee liquidated his retire-
ment account with AOH. The amount of the liquidation
was $290,313.67. Appellee explained that he required
approximately $81,000 of the retirement account to
use to pay for “various items,” including legal fees and
experts in the divorce litigation. He also repaid his
father $10,000 of the $50,000 that he owed him, as
evidenced by a signed promissory note. He used the
remainder of the $81,000 to make repairs on the
Mockingbird home to prepare it for sale. Appellee with-
held the remaining $200-some-thousand dollars to pay
for his 2008 taxes, as to which he was “going to be sig-
nificantly short on.” In fact, he testified that he paid the
IRS $169,062.73, and the State of  Maryland
$39,499.31. Appellee testified that he told appellant
“on numerous occasions” that he was going to liqui-
date the retirement account because they were “get-
ting into financial [distress].” Appellee explained that
the dire condition of his financial situation stemmed
from the fact that his income was dwindling, that his
2008 income was the amount necessary to sustain the
two mortgages, that he had two deeds on both of the
homes, and that he was required to pay appellant in
accordance with the pendente lite order. He stated that
his income was not sufficient to cover all of the
expenses, and that his attempts to obtain bank loans
were unsuccessful.

Appellee testified that in addition to the August,
2008, liquidation of his retirement account, be had pre-
viously borrowed from that account,  in ei ther
September or October of 2007. On that occasion, he
borrowed $50,000 to pay for 2006 back taxes. When
he received the $50,000, he gave it to appellant for her
to pay the IRS because she was “doing the finances at
that time.” According to appellee, appellant paid “less
than half” of the tax liability with the money he had
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given her, instead paying down a credit card in her
name. As a result, as of February of 2009, appellee
still had a $24,647.67 balance owed on the 2006 tax
liability. He stated that he was paying that debt on a
“monthly payment plan.” Appellee testified that based
on tax returns he had received from his accountant, he
expected to be liable in the amount of approximately
$82,000 on the parties’ 2008 taxes.

Appellee testified that as of December 31, 2008,
there was $34,274.30 left in his retirement plan, but
that he could not access those funds. He does not
have any other retirement plans.

Appellee testif ied that the mor tgage on the
Turkey Foot home is not current, and that he and
appellant were three months behind on the first mort-
gage and two months behind on the second mortgage.
Appellee explained that he has not refused to pay the
mortgages, but that he had been “struggling to make
the payments,” and that “there’s simply no monies
available to pay that mortgage.” Appellee thought that
given the parties’ financial situation, the Turkey Foot
home should be sold as soon as possible. With respect
to the Mockingbird property, appellee stated that he
was “actively trying to sell that property.”

Appellee stated that he owes approximately
$111,000 in credit card debt, and that he has not been
able to maintain payments on those cards. He consoli-
dated those debts and set up a payment plan to
resolve the debt. He currently pays approximately
$3,000 per month towards the consolidated debt.
Appellee explained that all of the credit card debt in
question was incurred on four “joint cards” and were
used for “family purposes” during the time that appel-
lant was “managing the finances.”

Appellee testified that he has also incurred debt
liabilities for legal services for Jillian, and that he owes
money for outstanding student loans. He explained his
expenses as listed on his financial statement as fol-
lows.

The mor tgage on the Mockingbird home is
$10,043. The monthly electrical expenses average
$1,000, partly due to heating expenses for the pool as
well as summertime air conditioning expenses. He also
pays a housekeeper/domestic assistant an average of
$1,000 per month. Appellee listed a $300 per month
expense for replacement furnishings and appliances.
Appellee testified that he has modified his expenses in
the previous two years, and that his standard of living
has declined. He stated that prior to the parties’ sepa-
ration, the family had taken vacations and trips, but
that now the trips were “essentially limited to driving
trips locally to places that [he] typically can afford or
places that are lent to [him] from friends or family. So
the quality of the tr ips or vacations or overnight
endeavors for [him] and the kids changed dramatically

over the last year.” Appellant, on the other hand, had
taken “some trips to Florida to a spa” and that she had
also taken the children on a trip to the same spa dur-
ing spring break. When she goes on trips, she asks
appellee for spending money, and he believed that on
her most recent trip she used his “monthly payment[ ]”
to her to pay for the trip.

According to appellee, he never told appellant
after their separation that she should not work, and, in
fact, stated that he has “repeatedly explained to her
that we need help with our financial situation that’s . . .
gotten worse and worse to the point where it’s beyond
critical.” He stated that he has expressed to her that
“we need help in our situation,” but that she has
responded that “she wasn’ t  intending to work.”
Appellee was aware that appellant had been receiving
money from Dorothea Bongiovi, and that be had
expressed to her that because of the “foreclosure
issues” and “tax issues” and because they were
“drowning,” that appellant should be using some of the
money she was receiving to help with “these critical
problems.”

Appellee testified that appellant had committed
adultery during the marriage, and denied that he had
been verbally abusive towards appellant. Appellee
stated that he had incurred $118,000 in attorneys fees
thus far.

On cross-examination, appellee testified that he
owes approximately $1.5 million on the Mockingbird
home, that it is listed for sale for $1.59 million, and that
it has been on the market since August of 2008. He
stated that the mortgage on the Turkey Foot home is
$7,144 per month, and agreed that it is “underwater.”
He agreed that he had not been able to pay the mort-
gages on both homes for the prior three months.

Appellee testified that he is repaying the money
that he borrowed from his retirement plan as a salary
deduction in the amount of $1,030 per month. He stat-
ed that he has paid “to the best of [his] ability” all of
the expenses that he was required to pay pursuant to
the pendente lite order. He stated, again, that he has
“fallen behind in the mortgages for both homes.” He
agreed that he had recently received a $60,000 bonus
from AOH, with which he paid $20,000 in taxes; two
months of the Turkey Foot mortgage; $2,000 to his
father; $3,000 to appellant per the pendente lite order;
and, $20,500 to his attorneys. He did not use any of
the bonus money to pay the Mockingbird mortgage.
Appellee claimed that he was current on his approxi-
mately $4,000 per month payments to appellant pur-
suant to the pendente lite agreement.

In addition to a slew of other documents, admit-
ted into evidence were appellee’s employment agree-
ment, the joint statement of marital property, and
financial statements from both appellant and appellee.
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We will not reproduce the contents of those docu-
ments independently here, but rather note that the
court considered their contents in its extensive written
opinion that included the courts findings of facts and
conclusions of law. We shall now turn to the relevant
portions of that opinion, quoting directly therefrom.8

Alimony
* * *

In making [an alimony] determination,
the [c]ourt is required to consider all
the factors necessary for a fair and
equi table award, including those
delineated in § 11-106(b)(1) through
12 as follows:
1. The ability of the par ty seeking
alimony to be wholly or party self-sup-
porting
Plaintiff . . . has the burden of provid-
ing evidence to the court of her enti-
tlement to alimony. . . . In this case,
Plaintiff failed to provide any evidence
to the court of her ability or lack of
ability to be wholly or partly self-sup-
porting. In fact, Plaintiff testified to this
[c]ourt that she had no intention of
working, even though she is able to
work. She testified that she chose not
to consider employment outside the
home as she has child care responsi-
bilities. Plaintiff spends her days while
the parties’ children are in school tak-
ing care of the pets, serving as a Girl
Scout leader and has tak[en] some art
classes.
Plaintiff recently let her nursing certifi-
cate fa l l  into inact ive status and
Defendant testified that, to his knowl-
edge, this happened as recently as
November 2008. However, in direct
response to the [c]ourt’s question to
her, Plaint i f f  test i f ied she has no
intention of reactivating her certificate
as a Registered Nurse. Plaint i f f,
declared, in response to the [c]ourt’s
quest ion, she wi l l  not  look for or
secure employment unless she is
forced to do so. Plaintiff will be forced
to do so as this case is clearly not one
in which permanent alimony is appro-
priate.
Plaintiff alleged that she had health
issues, including var icose veins,
needing reading glasses, being
depressed and having some cysts

removed. However, in response to the
[c]our t ’s direct quest ion, Plaint i f f
admitted she is not alleging that she
is unable to work. There was no evi-
dence provided to support any notion
that Plaintiff is unable to become self
supporting.
The [c]ourt also heard from both par-
ties that, pursuant to their Custody
Consent Order, they have joint legal
custody and shared — 50/50 — resi-
dential custody with the children.
Defendant, who is an oncologist, testi-
fied that he takes care of the children
during his 50% time with them and
works full time. Plaintiff presented no
evidence as to any reason she would
be precluded from working full time or
why this would be inconsistent withy
her childcare obligations, other than
her statement that  she does not
choose to work.
2. The time necessary for the party
seeking alimony to gain sufficient edu-
cation or training to enable that party
to find suitable employment.
Plaintiff maintains it would take 13
years to gain sufficient education or
training to find suitable employment.
Defendant maintains Plaintiff present-
ed no evidence as to this issue. The
[c]ourt finds, as with factor #1 above,
Plaintiff presented absolutely no evi-
dence on this factor. As stated previ-
ously, Plaint i f f  was a Registered
Nurse, but testified that she has no
intention of reactivating her certificate.
She has no intent ion of  working.
Considering Plaintiff has provided no
evidence for the court to determine
the time necessary to update her cre-
dentials and gain sufficient education
or training to find gainful employment,
the [c]ourt finds that seven (7) years
is a reasonable time for Plaintiff to do
so.
3. The standard of living that the par-
ties established dining their marriage
Both parties presented evidence testi-
mony to their standard of living estab-
lished during the marriage and subse-
quent to their separation. Plaintiff
maintains [the] parties had and con-
tinue to have a high standard of living
with Defendant still taking the children
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on vacat ions and maintaining a
$1,000 per month electricity bill to
keep his pool  heated. Defendant
maintains that the parties’ standard of
living has declined significantly in
recent years and that he is unable to
meet his necessary financial obliga-
tions including the mortgage on the
parties’ home due to a significantly
decreased income, two homes, sepa-
ration, and divorce. Defendant testi-
fied that the parties’ standard of living
during the marriage had been very
good but that in recent years the stan-
dard of living had declined significant-
ly. He testified, he and the children are
having to move out of their home
since he does not have the money
available to meet the mortgage, that
his retirement funds are gone, that
between the various debts to the IRS,
and the credit cards:

I real ly don’t  have any extra
money to do, I have zero per-
sonally. But, in terms of my time,
you know, with the kids which is
at least half of the time, it is, you
know, l imited vacat ions. You
know as opposed to going to
Disney, we’re going on overnight
trips to Ocean city, staying at
friend’s place that I know. You
know, everything has to be bud-
geted very carefully, so that’s
changed dramatically. I can’t
afford to maintain the furnishings
in the house. The house is
devoid of several rooms of furni-
ture. I have very significant diffi-
culties making home repairs. I
can’t buy new clothes at this
point in time . . . I haven’t bought
an article of clothing for as far
back as I  can remember. I
haven’t been able to go to a
counselor to, you know, help me
with obviously what amounts to
a very stressful situation . . . it is
the perfect storm of bad events,
I guess, if I can say between a
fallen income, separation, two
homes and a divorce, it’s just
been about as bad as it can get.

Defendant testified that he had tried
to meet his necessary financial oblig-
ations to the best of his ability but that

because of  the perfect  storm of
events,  including a s igni f icant ly
decreased income, he had not been
able to meet the financial obligations
of the par ties, including the mor t-
gages on the par t ies’ homes.
Defendant testified that there was no
money left for him personally which
had significantly depressed his stan-
dard of  l iv ing. Notwithstanding
Defendant’s substantial income these
parties’ life style exceed th[eir] means.

* * *
9. The ability of the party from whom
alimony is sought to meet that party’s
needs while meeting the needs of the
party seeking alimony
Defendant presented extensive testi-
mony and evidence of the difficulties
he has battled, and has not overcome,
to meet his financial obligations pur-
suant to the Pendente Lite Order.

* * *
Defendant was ordered to meet the
following financial obligations: the
monthly mortgage payments on the
Turkey Foot home occupied by
Plaintiff [$7,230]; the monthly lease
payments on the Range Rover vehi-
cle, driven by and in the possession of
Plaintiff [$1,300/month]; the agreed
upon children’s expenses including
camp and extracurr icular school
expense [$587/month].

* * *
. . . [T]he unreimbursed medical
expenses for the chi ldren
[$797/month]; Plaintiff’s unreimbursed
reasonable and necessary medical
expenses [$ 1,531/month].

* * *
. . . [A]nd in addition, Defendant was
ordered to pay undifferentiated family
support of $4,094.00 per month. In
summary, Defendant’s monthly sup-
por t obligations providing for both
Plaintiff and the children were in the
amount of approximately $15,000 per
month. Defendant has been required
to meet these obligations from April
2008 to date, and despite all of his
efforts which included under withhold-
ing on his taxes (creating additional
tax liability and additional financial
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problems), he has been unable to
meet the obligations. Defendant testi-
fied that he had used his best endeav-
ors to meet these financial obliga-
tions, that he had been willing to meet
them, but simply did not have the
resources to meet them.
The [c]ourt finds Defendant’s testimo-
ny credible, and finds that Defendant
has been unable to meet his own rea-
sonable needs and pay alimony and
child support to Plaintiff in the amount
set forth in the parties’ Pendente Lite
agreement.

* * *
11. The financial needs and financial
resources of each party. . . .

* * *
(i) Defendant’s income and assets:
The parties agreed that Defendant’s
income in 2008 was approximately
$575,000.

* * *
The parties’ joint tax returns for the
tax years 2005, 2006 and 2007 were
admitted into evidence. . . . The . . .
exhibits evidence that Defendant’s
income from employment decreased
each successive year and the 2008
W-2 evidences this continuing down-
ward trend. Defendant testified to this
and to his knowledge that the practice
income had significantly decreased
over the past five years by almost
40%.
The [c]our t finds that Defendant is
employed to full capacity and that his
actual gross income is $574,251.94
per annum, or $47,854.32 gross
monthly. Defendant testified that he
pays 40% in combined Federal and
State taxes on his income. Applying
this rate of tax to [his] gross annual
income, [his] net annual income is
$344,551.17. Further . . . this amount
is a year-end total amount and is not
an amount Defendant can count on on
a regular, monthly basis, further com-
plicating his already dire financial situ-
ation. This amount is also dramatically
lower than previous years. Defendant
testified that over the past five (5)
years, the practices’ income has sig-
nificantly been reduced.

* * *
Defendant’s interest in the assets is
marital save for . . . the furniture in
the marital home located at 14613
Mockingbird Drive . . . which has an
undisputed value of $10,000, and his
personal property which has an undis-
puted value of $1,000.

* * *

Indefinite alimony:
* * *

Pursuant to § 11-106(c) the court may
award alimony for an indefinite period,
if the court finds that:
(1) due to age, illness, infirmity, or dis-
ability, the party seeking alimony can-
not reasonably be expected to make
substantial progress toward becoming
self-supporting; or 
(2) even after the party seeking alimo-
ny will have made as much progress
toward becoming self-supporting as
can reasonably be expected, the
respective standards of living of the
parties will be unconscionably dis-
parate.
In looking at the first factor, the [c]ourt
does not have any evidence before it
from any source that “due to age, ill-
ness, infirmity or disability” Plaintiff
cannot reasonably be expected to
make substantial progress toward
becoming self-suppor ting. Plaintiff
herself admitted in her testimony that
factor #1 does not apply to her
because she is simply choosing not to
work.
With regard to the alternative second
factor, since Plaint i f f  has already
declared that she has no intention of
working and provided no evidence
whatsoever of an intention of becom-
ing self suppor ting or making any
progress to this goal, the [c]ourt has
no evidence before it to suppor t a
finding that even after Plaintiff makes
as much progress toward becoming
self-supporting as can reasonably be
expected, the respective standards of
living of the parties will be uncon-
scionably disparate. The [c]ourt can-
not make this finding when Plaintiff is
not going to make any attempts to
meet the obligation imposed on her as
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a spouse seeking indefinite alimony.
Plaint i f f  s imply decl ines to work.
However, what is reasonably expected
of her as a party asking this [c]ourt to
award her support, is that she makes
affirmative attempts to seek employ-
ment and make progress towards
becoming self supporting. The [c]ourt
looks to the legislative intent of the
alimony statute which in part reflects
the desirabi l i ty that each spouse
become self supporting and the unde-
sirability of alimony as a lifetime pen-
sion.

* * *
. . . [H]ere the evidence before the
[c]ourt is that it is, in fact, Defendant’s
standard of living which has signifi-
cantly decreased subsequent to the
parties’ separation and, based on the
testimony provided by each party as
to their current expenditures, i t is
Plaintiff who enjoys a superior stan-
dard of living. Plaintiff testified to her
continuing expenditure of a nature
that indicates that she has managed
to maintain a standard of living that
was once enjoyed by the parties but
which Defendant can no longer afford.
As an illustration, Plaintiff testified
that, in her opinion, she had reduced
her expenditures, yet Plaintiff’s finan-
cial statement . . . evidences that [her]
view of reducing her expenses is to
continue to have two luxury cars, her
Range Rover and her Jaguar, to con-
tinue to get her monthly haircuts at a
cost of $325 a month, continuing with
her manicure and pedicure costs
which have actually increased from
$180 per month to $185 per month,
she cont inues to spend $75 per
month on jewelry repair, she contin-
ues to spend $492 on clothing for her-
self each month, and she spends
$475 each month on her pets. In the
past year, she has taken trips to a spa
in Florida and recently took the par-
ties’ children to Florida for Spring
Break. By contrast, Defendant is jug-
gling the marital debts and attempting
to meet over $17,000 of joint mort-
gage liability. Defendant testified that
he notified Plaintiff that the income
upon which the par ties had based
their Pendente Lite agreement was

well below what it was projected to be
and that he was unable to sustain all
of the financial commitments ordered
pursuant to the Pendente Lite order
and meet his expenses. He testified
that he wondered where all the money
Plaintiff was receiving from Mrs. Jon
Bon Jovi was going but that Plaintiff
never told him what she was doing
with these regular funds that she
received.

* * *
The evidence received by the [c]ourt
during these five days of tr ial . . .
demonstrates that the financial well-
being of Defendant and this family is
very poor and will get worse if the
expenditures are not signif icantly
reduced. Defendant testified to some
of the actions he has taken to either
attempt to meet his financial obliga-
tions or to mitigate them, including the
following: attempts in 2008 and 2009
to modify and renegotiate the monthly
mortgage payments including letters
and telephone conversations with the
lien holder’s collections departments,
and retaining the services of an attor-
ney who specializes in renegotiating
loans to try to somehow hold onto the
proper ty but also to have a more
affordable payment.

* * *
In light of the [c]ourt’s analysis and
application of the statutory factors, the
[c]our t finds that Plaintiff failed to
meet her burden of proof that she is
ent i t led to an award of indef ini te
alimony. . . .

* * *

Child Support
The parties have 50/50 physical cus-
tody and the guidelines will be based
on shared custody. To complete the
analysis of the par ties’ respective
incomes, the [c]ourt turns to Plaintiff’s
income. It is undisputed that Plaintiff
has voluntarily chosen not to con-
tribute to the support of the children.
Plaintiff testified that she has received
approximately $7,000 per month from
Mrs. Jon Bon Jovi from December
2007 through to February 2009. She
also testified that “I do get extra draws
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when I’m under.”
Plaintiff testified that she has “bor-
rowed” over $200,000 from Mrs. Jon
Bon Jovi. Plaintiff testified that she
considered this money to just be on
an emergency basis “until I get my
permanent alimony and child support.”
Plaintiff ’s exhibit shows the monies
received from Mrs. Jon Bon Jovi total
$171,480 from December 11, 2007
through to February 26, 2009, a fif-
teen month period. This averages to
$11,432 per month. Plaintiff’s testimo-
ny was inconsistent with regard to
these “ loans” or “draws” and the
[c]ourt does not find her testimony
that she will have to repay this money
as being credible. Pursuant to the
case of Petrini v. Petrini, 336 Md. 453
(1994) [parallel citation omitted], the
[c]our t can consider these regular
monetary gifts as income to Plaintiff.
As stated in Petrini, the decision as to
whether gifts should be considered
part of that person’s “actual income” is
within the sound discretion of the
[c]ourt. [citation omitted]. This [c]ourt,
in its discretion, determines that the
monies given to Plaintiff by Mrs. Jon
Bon Jovi are regular gifts and shall be
considered as actual  income to
Plaintiff for purposes of determining
the parties’ child support obligations.

* * *

Monetary Award
Plaintiff is seeking a monetary award.
Pursuant to Tit le 8, the [c]our t is
obliged to conduct a three step analy-
sis before granting an award. Namely,
the [c]our t shal l  determine which
proper ty is marital, determine the
value of all marital property, and then
the [c]ourt may adjust the equities and
rights of the parties concerning the
marital property, whether or not alimo-
ny is awarded.

* * *
Of the assets . . . there are two titled
in Defendant’s sole name with a posi-
tive value. Defendant’s interest in AOH
and Defendant’s interest in the AOH
Retirement Plan (Prof i t  Shar ing).
Defendant test i f ied that  he has
approximately $34,000 in the Plan,

but that he has a lien of $39,978 owed
to the Plan, accrued because of earli-
er  borrowing to pay 2006 taxes.
Defendant testified that he cannot
access the remaining balance in the
Plan. Defendant proposes that this
account be divided on an if, as, and
when basis to achieve equity.[9]

* * *
What the parties are lacking in assets,
they make up with by way of debt. The
parties are so far in debt that it is the
overriding issue in this case.

* * *
It is Defendant in the instant case who
has borrowed, liquidated, consolidat-
ed, under-withheld, and personally
sacrificed in order to fund the marital
expenses of the existing liabilities. By
doing so, Defendant incurred . . . non-
marital debt. A debt that is not viewed
as a marital debt since it was not
applied to acquire an asset but was
accrued to suppor t  the fami ly ’s
l i festyle and used to fund mar ital
expenses.

* * *
The parties marital debt is tremen-
dous, Defendant’s non-marital debt,
nearly all of which was accrued to
fund marital expenses, is also tremen-
dous and requires a detailed discus-
sion. . . .

* * *
The cour t then set for th the specific debt to

which i t  was referr ing,  i .e. : Mor tgages on the
Mockingbird and Turkey Foot houses in the amount of
$2,613,870; $24,647.67 on the parties 2006 joint tax
liability for which appellee pays $425 per month;
$82,000 in back taxes for the 2008 tax year, due to
appellee’s “under-withholding” taxes on his paychecks
in order to meet his obligations under the pendente lite
order; approximately $100,000 in credit card debt;
approximately $50,000 borrowed by appellee from his
father; an additional $18,000 to $20,000 in taxes owed
for taking additional salary instead of a profit sharing
contribution in 2008; outstanding litigation costs,
including $3,500 to a vocational expert, $13,000 to Mr.
Rosenberg, $40,000 to trial counsel, and $2,000 to
Jillian’s attorney; and, student loans in the amount of
approximately $130,000, for which appellee pays $560
per month. The cour t found that appellee’s debts
necessitated the liquidation of $290,313.67 from his
retirement account.
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The cour t, noting that i t  has “discretionary
authority as to whether or not it makes a monetary
award,” stated that it can not make a monetary award
where the amount of such an award exceeds the total
value of the marital property. The court found that the
total amount of marital property in appellee’s name
was $240,146.30 ($205,872 interest in AOH and
$34,272.30 interest in the AOH retirement plan),10 nei-
ther of which was a liquid asset. The court concluded
that in the instant case, “there are no funds available
from which Defendant can meet a monetary award to
Plaintiff,” but that that consideration “needs to be taken
in conjunction with the § 8-205(b)[11] factors, many of
which have already been reviewed in the context of the
[c]our t’s discussion regarding alimony.” The court
explained that the 

most compelling additional factor is
the [c]ourt’s consideration of the nec-
essary or appropriate factors to arrive
at a fa i r  and equi table monetary
award. The necessary or appropriate
facts in this case include the evidence
that shows the parties have marital
debts that will need to be discharged
and non-marital debt in the name of
Defendant and in the name of both
par ties that were used for marital
expenses and which will also have to
be discharged. For these reasons, the
[c]ourt, in its discretion, will not make
a grant of a monetary award.

(Emphasis added).
After considering all of the foregoing, the court

declined to award attorneys’ fees to appellant:
Plaintiff testified that . . . she received
the funding [for attorneys fees] from
Mrs. Jon Bon Jovi. Plaintiff requests
that Defendant pay $98,750.00 of her
legal fees due to their income dispari-
ty which Plaintiff alleges caused her
to incur a debt of over $170,000.00
from a friend while Defendant paid his
attorney fees with mar i tal  assets
including large withdrawals from the
marital retirement account. Defendant
asserts that there is no evidence that
Plaintiff is expected to repay any of
the funds used to pay her legal fees.
Defendant maintains that those funds
from Mrs. Jon Bon Jovi should be allo-
cated as gi f ts rather than loans.
Defendant further maintains that he
does not have the financial resources
to pay Plaintiff’s attorneys’ fees.
The [c]ourt finds that there is no evi-

dence that Plaintiff is expected to
repay any funds to Mrs. Jon Bon Jovi.
The [c]ourt has reviewed the financial
status and needs of each of the par-
ties and taken into account the issues
discussed above. Further, the [c]ourt
finds that Defendant does not have
the financial resources from which to
meet an award of attorneys’ fees and
therefore denies Plaintiff’s request.

* * *
The court ordered, inter alia, that appellee pay to

appellant $8,500 per month in rehabilitative alimony,
commencing on June 1, 2009, and continuing for a
period of 7 years12; that appellee pay to appellant
$1,500 per month in child support; appellant’s request
for a monetary award was denied; and, both parties’
requests for attorneys’ fees were denied. This appeal
followed. In the event any additional facts are neces-
sary to our resolution of the issues presented on this
appeal, we shall set them forth in our discussion sec-
tion, below.

Discussion 
At the outset, we note that pursuant to Maryland

Rule 8-131(c), 
[w]hen an action has been tried with-
out a jury, the appellate cour t will
review the case on both the law and
the evidence. It will not set aside the
judgment of the trial court on the evi-
dence unless clearly erroneous, and
will give due regard to the opportunity
of the trial court to judge the credibili-
ty of the witnesses.

In that regard, an appellate court “should not
substitute its judgment for that of the trial court on its
findings of fact but will only determine whether those
findings are clearly erroneous in light of the total evi-
dence.” Van Wyk v. Fruitrade Intern .,, Inc., 98 Md. App.
662, 669 (1993) (internal citations omitted)); see also
Nixon v. State, 96 Md. App. 485, cert. denied, 332 Md.
454 (1993) (holding that if there is any competent
material evidence to support the factual findings of the
trial court, those findings cannot be held to be clearly
erroneous)).

We shall turn to appellant’s contentions, consoli-
dating and reordering the contentions as presented in
appellant’s brief13 for purposes of clarity.

1. Reconsideration of the order for sanctions
Appellant’s first contention is that the trial court

abused its discretion in failing to reconsider and
“revise the March 13, 2009, Order for sanctions, to
permit Mrs. Wallmark’s medical practice valuation
expert to testify, after learning that Dr. Wallmark had
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not produced his medical practice valuation expert’s
report, nor the medical practice records that were
reviewed in preparing such report, until five business
days prior to trial, and more than five months after the
close of discovery, in violation of the discovery rules.”
Appellant contends that the court acknowledged that
appellee provided his expert’s report “on the eve of
trial,” but applied sanctions “unevenly and dispropor-
tionately” “without further explanation.” To state it alter-
nately, appellant argues that because “discovery fail-
ures occurred on both sides,” but that, as the court
indicated, it was nevertheless necessary for the court
to have expert testimony before it with respect to the
value of appellee’s interest in AOH, the order for sanc-
tions should have been revised to allow for “both
experts” to testify, i.e., to allow for appellant’s expert to
respond to Mr. Rosenberg’s opinion. Accordingly,
appellant requests that we reverse “the trial court’s rul-
ing on Plaintiff’s Motion to Reconsider the March 13,
2009 Order for sanctions.”

Appellee responds that appellant “totally ignored
her discovery obligations for almost a year, finally pro-
viding her initial answers to interrogatories and docu-
ments in the two weeks immediately preceding” trial,
and thus, that her “misconduct had appropriate conse-
quences,” i.e., an order sanctioning her and precluding
her “from introducing any documents into evidence
that she had not produced by February 23, 2009 and
from calling any witnesses she had not disclosed.”
Appellee continues, in relevant part, that the court’s
denial of appellant’s motion for reconsideration and to
revise the sanctions order was an appropriate exercise
of discretion because it found, in essence, that appel-
lant “did not follow the discovery rules in any form”;
thus, that her conduct could not be rewarded.

Importantly, while appellant references the initial
March 13, 2009 sanctions order in her brief, her sole
argument and request for relief on this appeal relates
to the court’s denial of the motion for reconsideration
and to revise. Thus, it is only that particular claim of
error, i.e., whether the trial court abused its discretion
in refusing to reconsider or revise the prior court order
for sanctions, that we shall address.14 With that said,
the standard of our review in such a circumstance is
whether the court abused its discretion in denying the
motion. See, e.g., Wilson-X v. Dept. of Human Res. ex
rel. Yasmin, 403 Md. 667, 675-66 (2008), cert. denied
129 S. Ct 101 (2008).

In Wilson-X, the Court of Appeals explained that
the question facing the court on a motion for reconsid-
eration is not whether the motions court would have
reached the same conclusion as the — in this case —
sanctioning court, but “only whether [the sanctioning
court’s] conclusion was so manifestly wrong and unjust
that failure [of the motions court] to vacate the award

would constitute an abuse of the wide discretion that
attaches to rulings denying motions to vacate existing
judgments, even those not yet enrolled.” Id. at 677. The
Court went on to explain that the abuse of discretion
standard is a “very high threshold,” id., observing that
in 

. . . Schade v. Board of Elections, 401
Md. 1, 34 (2007), quoting from several
earlier cases, we defined abuse as
occurring when the discretion was
“manifestly unreasonable, or exer-
cised on untenable grounds, or for
untenable reasons,” or when “no rea-
sonable person would take the view
adopted by the [ t r ia l ]  cour t .” In
Touzeau v. Deffinbaugh, 394 Md. 654,
669 (2006), quoting Jenkins v. State,
375 Md. 284, 295-96 (2003), we said
that abuse occurs when the judge
“exercises discretion in an arbitrary or
capricious manner or when he or she
acts beyond the letter or reason of the
law.” Ci t ing In re Adopt ion/
Guardianship No. 3598, 347 Md. 295,
312 (1997), we added in Touzeau that
abuse may be found “when he court
acts ‘without reference to any guiding
rules or principles” or where the ruling
under consideration is “clearly against
the logic and effect of facts and infer-
ences before the court, ‘or when the
ruling is ‘violative of fact and logic.’”
Touzeau, 394 Md. at 669.

Wilson-X, 403 Md. at 677 (parallel citations omitted).
With those principles in mind, we have little diffi-

culty concluding that the trial court did not abuse its
discretion in failing to reconsider or revise the court’s
order for sanctions against appellant. In fact, its ruling
“does not even approach any of [the abuse of discre-
tion] standards.” Id.

The overwhelming evidence suggests that appel-
lant committed serious and continuing discovery viola-
tions, despite being permitted extra time to comply on
more than one occasion. As the trial court recognized
after hearing and considering hours of argument on
the issue, the order for sanctions was “a pretty serious
order [f]or a judge to issue” tending to indicate that the
court was at “[its] wits end.” The court further recog-
nized that revising the order for sanctions would cause
the court to “become a part of the problem” and would
effectively allow appellant to ignore and manipulate the
rules of court. We perceive no abuse of discretion.

Secondly, in a related argument, appellant con-
tends that the court erred in permitting the testimony
of Mr. Rosenberg while prohibiting appellant’s expert,
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Mr. Estabrook, from testifying in any capacity. This
argument is wholly without merit. The trial court per-
mitted the testimony of Mr. Rosenberg because
appellee was not subject to any order for sanctions for
any discovery violations. There is no evidence that
appellant ever filed a motion to compel discovery, filed
a motion for sanctions against appellee, or otherwise
requested the exclusion of Mr. Rosenberg’s testimony
on the grounds of lateness. It appears AOH produced
a substantial number of documents, the sufficiency of
which was not challenged until shortly before trial, and
Mr. Rosenberg was disclosed as an expert witness. Mr.
Rosenberg was a proper witness, and his testimony
was relevant to the issues before the court.

2. Mr. Rosenberg’s valuation of AOH
Appellant next contends that the court “erred in

accepting Mr. Rosenberg’s valuation of AOH,” i.e.,
$205,872, “as it was premised upon the unfounded
assumption that the date of valuation of Dr. Wallmark’s
interest in AOH should be Dr. Wallmark’s anticipated
retirement age and not the date of trial.” Appellant
agrees that she does not contest Mr. Rosenberg’s val-
uation of appellee’s “shares of AOH stock (valued at
$83,894),” but that  “her concern is wi th Mr.
Rosenberg’s valuation of the remaining two compo-
nents,” i.e., the “salary continuation benefit” and the
“salary differential component.”

Appellant opines that with regard to the “salary
continuation benefit,” which is “something that is paid
to Dr. Wallmark upon his termination of employment
with the pract ice,” Mr. Rosenberg should have
assumed for purposes of his valuation, “that Dr.
Wallmark had terminated his employment with AOH as
of the date of trial, in order to determine its then-
current fair market value. . . .” With respect to the
“salary differential component,” appellant asser ts
again, although somewhat confusingly and only in
passing on appeal, that Mr. Rosenberg’s calculation of
the “buy-in payments,” or the “additional salary pay-
ment Dr. Wallmark receives” when new doctors join the
practice, was erroneous.

In essence, appellant’s overarching assertion is
that Mr. Rosenberg’s valuation arbitrarily discounted
the value of appellee’s interest in AOH as of the date
of divorce. Appellant concludes that valuing appellee’s
interest in AOH using “present day accounts receivable
figures, but then assum[ing] that such payments will
not  be received for 15 years,” i .e. ,  the date of
appellee’s probable retirement, “is nothing more than a
fictional attempt to reduce the value of Dr. Wallmark’s
interest in AOH for purposes of trial,” which is “not the
standard by which ‘marital’ property is valued pursuant
to Maryland law.”

Appellee counters that the trial court’s accep-
tance of Mr. Rosenberg’s valuation of appellee’s inter-

est in AOH at $205,872 was supported by the evi-
dence, and was neither clearly erroneous nor an
abuse of discretion. In relevant part, appellee argues
that the method of  valuat ion employed by Mr.
Rosenberg was in accordance with the employment
agreement, was “appropriate and reasonable,” and
was consistent with the method used in valuing “a
recent stock redemption by a ret i r ing doctor.”
Furthermore, with respect to the “salary continuation
benefit,” appellee opines that “[c]alculating a present
value of a future stream of payments is a common,
acceptable, and appropriate method of determining the
value as of the date of divorce,” and, moreover,
because there “is no evidence that Dr. Wallmark
intends to leave the practice . . . it was appropriate to
calculate the future benefit as of the most likely termi-
nating event, i.e., Dr. Wallmark’s retirement.” Notably,
appellee makes the following observation: “If Dr.
Wallmark were to immediately leave the practice, he
would no longer be receiving an actual salary from
AOH, nor bonuses, nor anything other than the ‘salary
continuation’. . . .” With respect to the “salary differen-
tial component,” appellee counters that, as recognized
by the court, appellant’s argument as to the “buy-in”
value of new partners Dr. Thambi and Dr. Agrawal in
the pract ice had “no nexus to a valuat ion of
[appellee’s] share of the medical practice.” We dis-
agree with appellant’s factual premise, i.e., that the
exper t did not value the asset as of the date of
divorce, and we agree with the circuit court.

It is undisputed that appellee’s interest in AOH
constituted marital property. It is also undisputed that
marital property must be valued as of the date of
divorce. Cotter v. Cotter, 58 Md. App. 529, 537 (1984).
The trial judge in this case clearly understood and
applied the law correctly.

Appellant had in her possession the relevant
documents, i.e., the documents reviewed by and relied
upon by Mr. Rosenberg in arriving at his valuation. In
addition, appellant also had the assistance of her own
expert, Mr. Estabrook, at trial. Thus, even though
appellant’s presentation of evidence was limited by her
own discovery violations, she did have the opportunity
to cross-examine Mr. Rosenberg in an attempt to elicit
testimony favorable to her position.

The court heard extensive testimony from Mr.
Rosenberg regarding his calculation methods, and
found him to be “credible, and to have carefully and
methodically arrived at the valuation of [appellee’s]
interest in AOH.” This was the court’s prerogative. In
any event, Mr. Rosenberg’s testimony indicated that
appellee’s interest was valued as of the date of
divorce; that is to say, he calculated the future value of
the interest, and then reduced it to present day value.
In other words, in arriving at $205,872, Mr. Rosenberg
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calculated the present value of the appellee’s future
interest. As there was no indication that appellee had
any intention of leaving the practice before retirement
age, such a calculation method was reasonable.

We will not reiterate all of the evidence presented
with respect to the valuation of appellee’s interest in
AOH, nor will we reiterate the court’s extensive find-
ings of fact, as we have already set them forth in great
detail above. Suffice it to say, based on the uncontra-
dicted evidence presented and found credible by the
court, the court’s adoption of Mr. Rosenberg’s valua-
tion of appellee’s interest in AOH at $205,872 was an
appropriate exercise of its discretion, and we can not
conclude that the court’s factual findings are clearly
erroneous.

3. Monetary award 
Appellant next contends that the court “erred

when it declined to enter a monetary award in favor of
Mrs. Wallmark on the basis that Dr. Wallmark didn’t
have the present ability to pay any monetary award
from the liquid assets at his disposal,” essentially
appellant’s $205,872 interest in AOH, as valued by Mr.
Rosenberg. According to appellant, the court’s failure
to enter a monetary award was not equitable, “[g]iven
Dr. Wallmark’s disparate earning capacity and conse-
quent ability to re-capitalize assets, his pre-trial liqui-
dation of marital assets to pay off individual, non-
marital debts, the parties’ comparable debt situations,
and the fact that all of the marital property with positive
equity was titled in Dr. Wallmark’s sole name. . . .”
Thus, argues appellant, because “the presence of liq-
uid assets from which to immediately satisfy a mone-
tary award is not a condition precedent to the entry of
a monetary award,” the court could have, and should
have “fashioned a monetary award to be paid over
time, from Dr. Wallmark’s earnings, which would not
have been harsh or difficult for Dr. Wallmark to fulfill,
while at the same time compensating Mrs. Wallmark
for the inequity caused by distributing the marital prop-
erty according to title.”

Appellee counters that the court followed the
“three step process,” “considered the requisite statuto-
ry factors,” and, ultimately, exercised its broad discre-
tion in determining not to make a monetary award in
favor of appellant. Appellee continues that the court
did not deny her a monetary award “simply because
there are no liquid assets from which to make an
award.” Rather, the court “took into account all of the
appropriate factors, and the debt situation and the cor-
responding lack of any liquid assets,” in making its
decision. Appellee further asserts that there was “no
evidence of [appellee’s] dissipation” of assets, and
appellee’s liquidation of his retirement account was “for
income taxes, family expenses and other expenses,
including legal fees, that were appropriate expendi-

tures.”
It is well settled that the trial court has broad dis-

cretion in determining whether to grant a monetary
award and, if so, in what amount. Chimes v. Michael,
131 Md. App. 271, 282-83 (2000); see Alston v. Alston,
331 Md. 496, 504 (1993). “This means that we may not
substitute our judgment for that of the fact finder, even
i f  we might have reached a di f ferent resul t .”
Innerbichler v. Innerbichler, 132 Md. App. 207, 230
(2000). Indeed, the decision whether to grant a mone-
tary award will not be overturned unless the judgment
is clearly erroneous and due regard will be given to the
trial judge’s opportunity to judge the credibility of the
witnesses. See Gallagher v. Gallagher, 118 Md. App.
567, 579-80, (1997).

When considering whether to make a monetary
award, the court must follow a three-step process.
First, the court must determine whether each disputed
item is marital or non-marital. The party claiming mari-
tal interest in the property has the burden of proof as
to that claim. Newborn v. Newborn, 133 Md. App. 64,
94 (2000). Second, the court must determine the value
of all marital property. FL § 8-204. Property is to be
valued as of the date of divorce. Cotter, 58 Md. App. at
537. Third, “after the court determines which property
is marital property, and the value of the marital proper-
ty, the court may transfer ownership of an interest in
property . . . [as permitted in (2) or] grant a monetary
award, or both, as an adjustment of the equities and
rights of the par ties concerning marital proper ty,
whether or not alimony is awarded.” (emphasis added).
FL § 8-205. The statute requires “equitable” division of
marital property, not “equal” division, Alston, 331 Md.
at 508, and “each case must depend upon its own cir-
cumstances to insure that equity be accomplished. . . .”
Id. at 507.

In making the determination of whether to grant a
monetary award, the court must consider the following
factors, pursuant to FL § 8-205(b):

(1) the contributions, monetary and
nonmonetary, of each par ty to the
well-being of the family;
(2) the value of all property interests
of each party;
(3) the economic circumstances of
each party at the time the award is to
be made;
(4) the circumstances that contributed
to the estrangement of the parties;
(5) the duration of the marriage;
(6) the age of each party;
(7) the physical and mental condition
of each party;
(8) how and when specific marital
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property or interest in property [i.e., in
a pension, retirement, profit sharing,
or deferred compensation plan, or
family use personal proper ty] was
acquired, including the effort expend-
ed by each party in accumulating the
marital proper ty or the interest in
[such property], or both;
(9) the contribution by either party of
[nonmarital property] to the acquisi-
tion of real property held by the par-
ties as tenants by the entirety;
(10) any award of alimony and any
award or other provision the court has
made with respect to family use per-
sonal property or the family home;
and 
(11) any other factor that the court
considers necessary or appropriate to
consider in order to arrive at a fair and
equitable monetary award. . . .

With respect to steps one and two, there was no
dispute as to which property was marital, and we have
already concluded that the court’s acceptance of Mr.
Rosenberg’s valuation of the marital property was an
appropriate exercise of its discretion. Thus, the only
remaining issue is whether the court properly consid-
ered the relevant factors in determining not to make a
monetary award.

Again, we disagree with appellant’s factual
premise, i.e., that the court based its decision on
appellee’s present inability to pay from liquid assets.
As we set forth in depth above, the court considered
each of the FL § 8-205(b) factors, many of which it
reviewed when considering the alimony issue. As the
court recognized, appellee had approximately $34,000
in a retirement plan, but that interest was encumbered
by a lien of $39,978 owed to the plan; thus, the only
martial asset of any real value was his interest in AOH,
$205,872. If liquidated, the $205,872 consists of two
components: $83,894 (appellee’s current 20% interest
in the practice), which figure appellant does not dis-
pute, and the remaining $121,978 (the “salary continu-
ation benefit).

In order for appellee to receive the salary contin-
uation benefit, he would have to leave the practice. If
he were to immediately leave the practice, he would no
longer be receiving an actual salary from AOH, nor
bonuses, nor anything other than the “salary continua-
tion benefit,” i.e., the $121,978. That figure is an asset
that appellee can obtain only at some future point in
time. What appellant indirectly suggests is that when
considering whether to make a monetary award, and
presumably alimony as well, the court erred in not

counting the asset twice — that is to say, count
appellee’s salary and count his right to a future benefit
not discounted to present value. The primary value of
the professional practice was not in physical assets but
rather in providing the ability to produce an income
stream in exchange for personal services. We perceive
no error in the court’s reasoning or in the exercise of
its discretion.

Appellant’s argument that the court gave too
much weight to the debt burden is without merit. The
record indicates that the court considered all of the rel-
evant statutory factors and repeatedly recognized its
obligation to achieve “equity.” The court also consid-
ered and set forth in great detail the “tremendous”
marital debt, and concluded that the debt, countered
by the only true marital asset, led to a conclusion that
there “are no funds available from which [appellee] can
meet a monetary award.” The court then noted that it
took the debt consideration “in conjunction” with all of
the other requisite factors, and in its discretion, which
it explicitly recognized, concluded that it would not
make a monetary award. In short, a reading of all of
the court’s comments leads to the conclusion that the
court did not deny a monetary award on the ground
that appellee did not have the ability to pay. The court
noted that in its consideration of the relevant factors
and in determining what was fair and equitable.
Considering the foregoing, as well as the entirety of
the court’s opinion, we will not disturb the court’s rul-
ing.

4. Child support gifts vs. loans to appellant
Appellant next contends that her “uncontradicted

testimony and documentary evidence” evidenced that
she had “borrowed” over $200,000 from her childhood
friend, Ms. Bongiovi, during the pendency of this litiga-
tion, to pay her divorce attorneys and living expenses
not otherwise covered by Dr. Wallmark’s support pay-
ments,” and evidenced that she had signed promissory
notes for these loans, and that she must pay the loans
back. According to appellant, the court’s finding that
she was not credible was not supported by the evi-
dence; thus, the court’s conclusion that the funds were
gifts, and were to be included in appellant’s income
when calculating child support, was error.

Appellee counters that the court’s finding that the
money appellant received from Mrs. Bongiovi was a
gift, not a loan, was not clearly erroneous. According
to appellee, based “on the evidence presented and
Mrs. Wallmark’s testimony, it is clear that the monthly
payments received from Mrs. Jon Bon Jovi between
December 11, 2007 and February 17, 2009, were in
fact gifts given the lack of any payback terms defined
between the two women and lack of consideration.”
Moreover, the court found appellant’s “credibility ques-
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tionable,” and, given the facts that Mrs. Bongiovi trans-
ferred money to appellant without consideration, there
was no legitimate loan agreement in place at the time
of the transfers, and appellant used the money for pur-
poses going beyond the “‘monthly expenses’ neces-
sary during the litigation,” the court reasonably con-
cluded that the monies were a gift.

The “type of ‘gifts’ that may be includable as part
of a parent’s actual income in a particular case is with-
in the court’s discretion, and should only be reversed if
it acted arbitrarily in exercising its discretion or if the
judgment on the matter was clearly wrong. Petrini v.
Petrini, 336 Md. 453, 462 (1994). A gift is something
that “is voluntarily transferred by one to another with-
out compensation. . . .” Id.

Here, the cour t concluded that the monies
received by appellant from Mrs. Bongiovi fell into the
gift category. In doing so, the court explicitly stated
that it did not believe appellant. We pause briefly to
reiterate that we give great deference to a trial court’s
opportunity to judge the credibility of a witness. The
court had only the testimony of appellant, which it dis-
credited, and an unsigned promissory note, allegedly
created after the fact, to consider. With that said, we
perceive no abuse of discretion.

5. Alimony
Appellant’s next contention is that the cour t

“erred by failing to award indefinite alimony, by requir-
ing Mrs. Wallmark to seek employment in order to be
eligible to receive indefinite alimony, and by failing to
find an unconscionable disparity in the parties’ respec-
tive standards of living.” Appellant argues that the
court’s opinion “suggests that Mrs. Wallmark’s failure
to seek gainful employment prevents the [c]ourt from
making the necessary factual findings,” but that, in fact,
even if appellant did fail to look for or obtain gainful
employment, the appropriate response would have
been for the cour t to impute income to appellant
“based upon what . . . she could be expected to earn
after making as much progress toward becoming fully
self-supporting as can reasonably be expected.” After
doing so, the court could have found that the respec-
tive standards of living of the parties would be uncon-
scionably disparate, and made an award of indefinite
alimony.

Following that premise, appellant further con-
tends that the cour t  erred in rely ing on Lee v.
Andochick, 182, Md. App. 268 (2009), to find that there
was, in fact, no unconscionable disparity between the
parties’ standards of living because “while both parties
have comparable amounts of non-marital, individual
debt, it is Dr. Wallmark whose standard of living will far
exceed that of Mrs. Wallmark post-divorce.” Appellant
continues that “[u]nfortunately, the [c]ourt focused its
attention too narrowly upon” appellee’s financial cir-

cumstances pre-divorce, “thereby discounting Mrs.
Wallmark’s own substantial debts. . . .”

Turning briefly to the actual award of rehabilita-
tive alimony in the amount of $8,500 per month for 7
years, appellant argues that “[m]uch as the [c]ourt did
with its indefinite alimony analysis, the [c]ourt erred in
relying almost entirely on Dr. Wallmarks’ pendente lite
support obligations and debts . . . and provided no
analysis or findings in support” of that award. Thus,
because the court’s award “is premised almost exclu-
sively upon Dr. Wallmark’s presumed ability to pay
alimony after satisfying his own needs,” i.e., the 9th fac-
tor to be considered pursuant to FL § 11-106(b), we
should vacate the award of rehabilitative alimony.

Appellee responds that the court properly con-
sidered the requisite statutory factors applicable to
determining whether any alimony award was appropri-
ate before examining whether an indefinite alimony
award was appropriate. With respect to an award of
indefinite alimony, the court “focused on the second
statutory alternative” regarding the appropriateness of
such an award, i.e., unconscionable disparity, properly
relied on Lee, and observed that 

Mrs. Wal lmark was required to
demonstrate that the parties’ respec-
tive post-divorce standards of living
would be unconscionably disparate,
that it is Dr. Wallmark’s ‘overall finan-
cial ability to support[’] (and not mere-
ly his current income)[ ] that is one of
the controlling factors, [citation omit-
ted], that ‘proof in disparity in gross
income is not enough to show dispari-
ty in standard of living,’ and that Dr.
Wallmark’s exceptional debt burden
[was] an appropriate consideration.

Appellee continues that the trial court discussed
at length the parties’ financial situation, including their
respective standards of living, and concluded that it
was, in fact, appellant who enjoyed a “superior stan-
dard of living.” Thus, based on a consideration of the
applicable statutory factors, the court properly found
that appellant failed to meet her burden and denied
appellant’s request for indefinite alimony.

With respect to the award of rehabilitative alimo-
ny, appellee disagrees with appellant’s contention that
the trial court erred in “not projecting her expected
earning capacity,” and instead proffers that the court
had before it no evidence from appellant of a “plan to
become self-supporting.” Thus, after considering the
relevant statutory authority, the court, in its discretion,
made a proper award to appellant.

In Malin v. Minnenberg, 153 Md. App. 358 (2003),
we explained alimony in Maryland:

When reviewing a trial court’s award
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as to alimony, an appellate court will
not reverse the judgment unless it
concludes that “the trial court abused
its discretion or rendered a judgment
that was clear ly wrong.” Crabil l v.
Crabill, 119 Md. App. 249, 260, 704
A.2d 532 (1998). Moreover, “appellate
courts will accord great deference to
the findings and judgments of trial
judges, s i t t ing in their  equi table
capacity, when conducting divorce
proceedings.” Tracey [v. Tracey, 328
Md. 380, 385 (1992)] . See also
Durkee [v. Durkee, 144 Md. App. 161,
173 (2002)]; Caccamise v. Caccamise,
130 Md. App. 505, 513, [parallel cita-
tion omitted] (“The standard of review
for alimony awards is the clearly erro-
neous standard. . . .”), cert. denied,
359 Md. 29 (2000) [parallel citation
omitted]; Digges [v. Digges, 126 Md.
App. 361, 386 (1999)]. As long as the
trial court’s findings of fact are not
clearly erroneous and the ultimate
decision is not arbitrary, we will affirm
it, even if we might have reached a
di f ferent resul t . Reese v.
Huebschman, 50 Md. App. 709, 712,
(1982) [parallel citation omitted].

Alimony is governed by Title 11 of the
Family Law Article. Collectively, these
provisions enable the trial court to
ensure “an appropr iate degree of
spousal support . . . after the dissolu-
tion of a marriage.” [Innerbichler, 132
Md. App. at 246] (quoting Tracey, 328
Md. at 388), cert. denied, 361, Md.
232, (2000) [parallel citation omitted].
As the Court of Appeals made clear in
Tracey, 328 Md. at 391, the “purpose
of alimony is not to provide a lifetime
pension, but where practicable to
ease the transition for the parties from
the joint married state to their new
status as single people living apart
and independent ly.” The Cour t
explained:

Alimony’s purpose is to provide
an opportunity for the recipient
spouse to become sel f -
suppor t ing. The concept of
al imony as l i fe- long suppor t
enabling the dependent spouse
to maintain an accustomed stan-

dard of living has largely been
superseded by the view that the
dependent spouse should be
required to become sel f -
suppor ting, even though that
might result in a reduced stan-
dard of living.
Id . (c i tat ions and quotat ions
omitted).

Thus, “Maryland’s statutory scheme
favors fixed-term, ‘rehabilitative’ alimo-
ny rather than indefinite alimony.”
Innerbichler, 132 Md. App. at 244; see
Karmand v. Karmand, 145 Md. App.
317, 327-30 (2002) [parallel citation
omitted]; Roginsky v. Blake-Roginsky,
129 Md. App. 132, 142 (1999) [parallel
citation omitted], cert. denied, 358 Md.
164 (2000) [parallel citation omitted].
“Rehabilitative alimony is intended to
ease the transition from dependence
to self-support,” Turner, 147 Md. App.
at 387, and is consistent with the “pol-
icy of this State . . . to limit alimony,
where appropriate, to a definite term
in order to provide each party with an
incent ive to become ful ly sel f -
supporting.” Jensen v. Jensen, 103
Md. App. 678, 692 (1995) [parallel
citation omitted]; see Rock v. Rock, 86
Md. App. 598, 608 (1991) [parallel
citation omitted]; Blake v. Blake, 81
Md. App. 712, 727 (1990) [parallel
citation omitted].
Family Law § 11-106(b) sets forth the
factors that the trial court must con-
sider in making an award of alimony.
See Innerbichler, 132 Md App. at 245.
But, “the court ‘need not use formulaic
language or articulate every reason
for its decision with respect to each
factor. Rather, the court must clearly
indicate that it has considered all the
factors.’” Digges, 126 Md. App. at 387
(ci tat ions omit ted); see Doser v.
Doser, 106 Md. App. 329, 355 (1995)
[parallel citation omitted]. The statuto-
ry factors in F.L. § 11-106(b) are:
(b) Required considerations. — In
making the determination, the court
shall consider all the factors neces-
sary for a fair and equitable award,
including:
(1) the ability of the party seeking
alimony to be wholly or partially self-
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supporting;
(2) the time necessary for the party
seeking alimony to gain sufficient edu-
cation or training to enable that party
to find suitable employment;
(3) the standard of living that the par-
ties established during their marriage;
(4) the duration of the marriage;
(5) the contributions, monetary and
nonmonetary, of each par ty to the
well-being of the family;
(6) the circumstances that contributed
to the estrangement of the parties;
(7) the age of each party;
(8) the physical and mental condition
of each party;
(9) the ability of the party from whom
alimony is sought to meet that party’s
needs while meeting the needs of the
party seeking alimony;
(10) any agreement between the par-
ties; and 
(11) the financial needs and financial
resources of each party, including: (i)
all income and assets, including prop-
erty that does not produce income; (ii)
any [monetary] award made . . .; (iii)
the nature and amount of the financial
obligations of each party; and (iv) the
right of each party to receive retire-
ment benefits. . . .

Malin, 153 Md. App. at 414-17.
Although rehabilitative alimony is favored, FL §

11-106(c) allows for an award of alimony for an indefi-
nite period if the court finds that:

(1) due to age, illness, infirmity, or dis-
ability, the party seeking alimony can-
not reasonably be expected to make
substantial progress toward becoming
self-supporting; or 
(2) even after the party seeking alimo-
ny will have made as much progress
toward becoming self-supporting as
can reasonably be expected, the
respective standards of living of the
parties will be unconscionably dis-
parate.

Notably, the burden of proof as to the existence
of the prerequisites to entitlement of indefinite alimony
is upon the economically dependant spouse who
seeks alimony for an indefinite period. Thomasian v.
Thomasian, 79 Md. App. 188, 195 (1989).

At the outset, it is clear from the court’s 35-page
opinion that it set forth and considered each of the

required § 11-106(b) considerations. Appellant had the
burden to prove that without an award of alimony, her
standard of living, when compared to appellee’s, would
be unconscionably disparate, and if so, that the court
should award indefinite alimony. In arguing that the
court could not have made a finding with respect to the
“unconscionably disparate” prong, appellant suggests
that because the court did not impute an income to her
in order to determine what her situation would be
when she had made as much progress toward becom-
ing self-supporting as could reasonably be expected
pursuant to Roginsky, 129 Md. App. 132, it could not
have made that determination. We disagree, observing
that the ultimate consideration is the parties’ standards
of living. See, e.g., Lee, 182 Md. App. 268.

Appellant had the burden of proof, and the court
found from the evidence that appellant adamantly
refused to seek employment. Thus, the court turned to
the parties’ respective standards of living, finding that
while appellee’s standard of living had declined after to
the parties’ separation, appellant, in fact, continued to
enjoy “a superior standard of living.” The court set forth
appellant’s expenditures, and found that appellee’s
financial situation was dire, and that he did not have
the ability to pay. All of these findings were supported
by the evidence.

Given the evidence, the court’s other findings,
and the court’s choice of words, had the court imputed
a specific dollar amount of income to appellant, the
amount would have been substantially less than
appellee’s income. The court tacitly assumed a dispari-
ty in income, but a difference in earned incomes was
not the ultimate basis of the court’s decision. In reach-
ing a determination as to unconscionable disparity in
standards of living, which is the proper test, the court
considered appellee’s “overall financial ability to sup-
port (and not merely his current income),” and his
debts. Lee, 182 Md. App. at 289-90. Moreover, the
court recognized that “proof of a disparity in gross
income is not enough to show a disparity in standard
of living.” Id. at 290. Finally, when all statutory condi-
tions are satisfied, a court may, but is not required to,
award indefinite alimony. Thus, assuming a disparity in
incomes, the trial court was not clearly erroneous in
finding that there was not an unconscionable disparity
in the standard of living.

Turning br iefly to the rehabil i tative alimony
award, we again observe that the court properly con-
sidered all of the applicable factors, and that appellant
failed to produce sufficient evidence to persuade us
that the court abused its discretion in not making a
larger award for a longer period of time.

6. Attorneys’ fees
Appellant’s final contention is that the court erred

in declining to award her attorney’s fees “given Dr.
Wallmark’s disparate present and future earning
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capacity and use of marital funds to pay his own attor-
ney’s fees, and because the court’s finding was incon-
sistent with conceded facts and constituted an abuse
of discretion.” In that vein, appellant opines that the
court relied solely on the “financial resources” prong of
the applicable statute, namely FL § 8-214(c), to find
that appellee did not have the resources to meet an
award of attorney’s fees, which, appellant argues, is
inconsistent with the facts, specifically, that appellant
is the “dominant wage earner” and that he liquidated
marital assets to pay his legal fees. Thus, appellant
concludes that the court’s failure to award her attor-
ney’s fees essentially constituted an award of attor-
ney’s fees to appellee.

Appellee responds that in denying appellant’s
request, the court considered, as is detailed in its
opinion, the appropriate factors and the par ties’
respective financial resources and financial needs, and
whether there was substantial justification for prose-
cuting or defending the proceeding.

Section 8-214 of the Family Law Article allows for
an award of reasonable and necessary expenses,
including attorney’s fees. Before ordering an award,
however, the court must consider: (1) the financial
resources and financial needs of both parties; and (2)
whether there was substantial justification for prose-
cuting or defending the proceeding. An award of attor-
ney’s fees rests in the court’s sound discretion, and we
will not disturb an award, or refusal to award, absent
an abuse of that discretion. McCleary v. McCleary, 150
Md. App. 448, 466 (2002).

As we have already discussed, the court exhaus-
tively detailed the parties’ respective financial needs
and resources in considering the alimony and mone-
tary award issues. The court found that appellee was
under a huge debt burden and that he had been
unable to meet his own needs while paying alimony
and child support to appellant. The court noted that
appellee had “borrowed, liquidated, consolidated,
under-withheld, and personally sacrificed in order to
fund the marital expenses of the existing liabilities,”
and that his “non-marital debt, nearly all of which was
accrued to fund marital expenses, is also tremendous.”
The court set forth that debt in detail. Appellant, on the
other hand, continued to maintain a “superior standard
of living,” and accepted large gifts from Mrs. Bongiovi
over and above the amounts that appellee was paying
to her. The court, stating that it “reviewed the financial
status and needs of each of the parties and [took] into
account the issues discussed above,” determined not
to award fees. We perceive no abuse of discretion.

JUDGMENTS AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Pursuant to a December 23, 2008 “parenting agreement,”
on January 9, 2009, the court entered a consent order with
respect to custody of the children, providing for shared joint
legal and physical custody. Accordingly, there are no custody
issues on this appeal.

2. At the trial on the merits, discussed infra, Ned Finkelstein,
counsel for AOH, told the court that in response to a subpoe-
na, AOH produced documents to appellant’s counsel at the
time of the pendente lite hearing, who later withdrew from the
case. Mr. Finkelstein stated that he was told by then counsel
that if any other documents were needed, he would be noti-
fied. He was not notified until a few days before trial. He stat-
ed that the documents had been in appellant’s possession
since the pendente lite hearing, and that his client had yet to
be paid its bill to appellant for producing the documents. At
the merits trial, during argument on a motion to quash a sub-
poena, appellant’s new counsel stated that he did not have
those documents, that “everything can’t be there,” and that
“we want to find out . . . what’s happened particularly since
then. . . .” He also stated that he did not know about the
unpaid bill.

3. For some unknown reason, the order was not entered until
November 13, 2008, although there is no dispute that
appellee complied with its terms from April 1, 2008.

4. Appellant never filed a pretrial statement.

5. See n.2, supra.

6. Ms. Bongiovi is the wife of Jon Bon Jovi, the rock star. Her
surname is not spelled consistently throughout the record.
We shall use this spelling for purposes of consistency.

7. On March 24, Mr. Rosenberg was called out-of-turn, with
the agreement of counsel, and prior to the conclusion of the
cross-examination of appellant.

8. We have omitted the court’s references to the record. We
also note that there may be some facts found by the court in
its comprehensive opinion, large portions of which we quote
below, that are not referenced in our factual background sec-
tion up until this point. We have reviewed the record, howev-
er, and find that the court’s factual findings are supported by
and in accord with the evidence presented, both testimonial
and documentary. We include them in our factual background
section, below, for purposes of completeness.

9. Next, in considering the value of the marital property, the
court discussed appellee’s interest in AOH, ultimately accept-
ing appellee’s expert testimony that the total value of his
interest is $205,872. We have included those portions of the
cour t ’s opinion above. The cour t  a lso noted that Mr.
Rosenberg’s testimony with respect to valuation of appellee’s
interest in AOH “was the only expert testimony received by
the [c]ourt.” It observed that appellant did not testify in any
respect “to any issue pertaining to her contention of her mari-
tal interest in Defendant’s medical practice” and that appellee
accepted Mr. Rosenberg’s valuation. Furthermore, while
appellant disputed the valuation, the court did not receive
any expert evidence from her to support her contention, nor
did she present any other evidence to rebut “any portion of
the evidence” that appellee’s interest in AOH was valued at
$205,872.

10. According to our addition, the total value of the marital
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property when adding these two figures is $240,144.30. We
assume the two-dollar difference was due to a typographical
error, and it has no bearing on our conclusion.

11. Maryland Code (2006 RepI. Vol., 2009 Supp.), § 8-205(b)
of the Family Law Article (“FL”). We shall set forth the factors
to which the court is referring in our discussion section, infra.

12. In its July 29 order, the court ordered rehabilitative alimo-
ny in the amount of $8,000 per month for a period of 7 years,
but later amended that order, on or about February 23, 2010,
to reflect that the amount should have been $8,500 per
month for a period of 7 years.

13. Appellant presents her arguments in different orders in
different parts of her brief. Because it is the most logical
ordering, we shall address her contentions as they are pre-
sented on page 2 of her brief, and as we paraphrased them
at the beginning of this opinion.

14. See Maryland Rule 8-504.
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Appellant, Maryrose Oguezuonu, appeals from
the denial of her “Emergency Motion to Rescind the
Suspension of a Mother’s Visitation Rights” and the
suspension of her overnight visitation rights by the
Circuit Court for Prince George’s County. The circuit
court had entered an order suspending appellant’s vis-
itation with her three minor children “until further order
of the Court after an evidentiary hearing at which
[appellant] will be provided an opportunity to explain
her actions and for this Court to fashion an appropriate
remedy.” An emergency hearing was conducted on
December 23, 2009 by the trial judge, who suspended
appellant’s overnight visitation with her children, on the
basis that she was in contempt of the order of court by
failing to return the children on December 20, 2009.

Fol lowing that hear ing, appel lant f i led her
Emergency Motion to Rescind the circuit court’s order,
which sought to have the circuit court amend its Order,
“appoint a Best Interest Attorney for the Children and
to Make Reasonable Accommodation for a Disabled
Mother.”1 On January 27, 2010, the lower court denied
her motion without a hearing and appellant filed the
instant appeal, presenting the following questions,
which we rephrase for our review:

1. Did the lower court err when it
found appellant in contempt and ter-
minated a mother’s visitation rights
with her minor children based on its
finding that she had the ability to com-
ply with the court order during a vio-

lent snow storm? 
2. Is the remedy of reasonable

accommodation under the Americans
with Disabilities Act in any way impli-
cated by the circuit court’s suspension
of appellant’s overnight visitation with
her minor children? 

3. Did the lower cour t err by
refusing to appoint a Best Interest
Attorney to represent the children at
the hearing on appellee’s Emergency
Motion for Return of Minor Children
and to Suspend Visitation Between
[Appellant] and the Minor Children? 

4. In the event th is Cour t
remands the instant case, should it be
reassigned to a new judge?2

We answer the above questions in the negative
and, accordingly, affirm the judgment of the circuit
court.

FACTUAL BACKGROUND 
Appellee, Ignatius Iwuala, a native of Nigeria,

had been granted a Judgment of Absolute Divorce
from appellant on September 12, 2001. Pursuant to an
agreement between the parties presented to the circuit
court on September 22, 2009, the court, on October
15, 2009, entered an order which provided, inter alia:

C. On December 18, 2009 and
January 10, 2010, [appellant] shall
pick up the parties’ minor children at
the supervised exchange Center
located at St. Matthew’s Episcopal
Church located at 5901 36th Avenue,
Hyattsville, Maryland;
D. On December 20, 2009 and
January 10, 2010, [appellant] shall
return the parties’ minor children to
[appellee] or his current wife at 6:00
p.m. at the supervised exchange cen-
ter located at the Visitation Center of
Baltimore County located at 3525
Resource Dr ive,  Randal lstown,
Maryland; . . .

In The Court of Special Appeals
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Child custody and visitation: suspension of visitation:
contempt of court order
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The trial court did not err in finding that appellant
violated the custody order by failing to return her chil-
dren to their father during a snowstorm.
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At the emergency hearing, the first witness to
testify was appellee’s wife, Ifeyinwa Iwuala. According
to Ms. Iwuala,  appel lee depar ted for Afr ica on
December 8th, leaving in her care his three children by
his prior marriage to appellant, Aduago, age fourteen,
Ndubuisi, age thirteen and Nkemdirim Rosemary, age
ten. On Friday, December 18, she drove the children to
the Hyattsville exchange location, designated in the
court order and met with appellant, to whom she deliv-
ered the children.

On Sunday, December 20th, according to Ms.
Iwuala, she arrived at the site designated in the court
order for del ivery of the chi ldren located at the
Visi tat ion Center at  3525 Resource Dr ive in
Randallstown at 4:00 o’clock in the afternoon, two
hours before the exchange of the children was sched-
uled. When appellant had not appeared at 6:30 that
evening, she placed a call, but did not leave a mes-
sage on appellant’s answering machine because, she
explained, “the reason why I didn’t leave a message is
whenever I say something, she will twist it into another
thing. So I was afraid that if I leave a message, when
she comes to court, it’s not what I said in a message
and that’s what she was going to say.” She then placed
a called to Aduago’s cell phone and left a message in
her voicemail.

Having failed after repeated attempts to reach
appellant on Sunday, the witness returned home after
work the next day, Monday morning, December 21
and, after seeing appellant’s telephone number on her
caller ID, she called appellant at 9:00 o’clock and
spoke with appellant who told her, “do you know you’re
supposed to come and pick these kids up?” When Ms.
Iwuala told appellant that she had been there from
4:00 o’clock to 6:45 Sunday evening and that she left
after she didn’t see anyone, appellant said to her,
“Anyway, I don’t need to talk to you” and hung up the
phone. The witness attempted to call appellant at
10:00 and 11:00 that morning, and 2:00 and 6:00 that
evening, but was unable to talk with appellant until she
received a cal l ,  at approximately 11:10 p.m. on
Monday, from Aduago, who asked her, “Can you come
and pick us up?” When asked where she was, Aduago
responded, “at the police station,” but indicated that
appellant had said that she was not going to give
Aduago the address. Aduago then gave the telephone
to Ndubuisi who Ms. Iwuala heard say to appellant,
“Mamma, why can’t you give her the address? How do
you know she knows the address?” Appellant respond-
ed, “She knows it, she knows it,” to which Ms. Iwuala
replied that she did not know the address and implored
appellant to give her the address and to let her come
and “pick these kids up,” adding, “It’s already late. It’s
night.” Appel lant then handed the telephone to
Ndubuisi who gave Ms. Iwuala the address.

Ms. Iwuala immediately proceeded en route to
pick up the children, but, when she became stranded
in the snow, she called appellant and asked if she
could “please drop the children at home,” to which
appellant responded that she would not. At 11:20 p.m.,
Ms. Iwuala, having extricated herself from the snow,
again called appellant and was told by Ndubuisi that
they had already left to pick up their mom’s sister,
Jackie, at the airport.

On Tuesday morning, December 22, Ms. Iwuala
first called appellant at 8:00 a.m. and, when she
received no answer, she called Aduago and Ndubuisi,
with the same result. Thereafter, she made repeated
telephone calls in an attempt to reach appellant to no
avail. Finally, at approximately 6:00 on Tuesday
evening, she received a phone call from appellant’s
sister who asked if Ms. Iwuala could pick the children
up, but the witness informed Aduago that she was in
the midst of taking her final exam and that she would
pick the children up when she finished. Shortly there-
after, Ms. Iwuala received a phone called from Aduago
who asked whether Ms. Iwuala could pick them up
between 6:00 and 8:00 the next morning, Wednesday,
December 23rd. Appellant’s sister called Ms. Iwuala
shortly afterward and asked if she would pick up the
children at 11:00 instead, to which the latter agreed.

On cross-examination, Ms. Iwuala denied that
she had received a message on her answering service
from the police that the children were at the Hyattsville
police station or that appellant had advised her that
she would make the children available Monday morn-
ing at the Randallstown location. She also denied that
the children had left messages in her voicemail on
Sunday, but acknowledged that they had left a mes-
sage on Monday to wit: “Auntie, please can you come
and pick us up?” The children had called at 11 o’clock
p.m. and stated that the location where they were to be
picked up was Hyattsville.

Appellant testified that Sunday, December 20,
2009 was a “snowy day” and the roads in Howard
County were “so bad.” At 4:00 p.m., she left a message
on Ms. Iwuala’s answering machine stating that,
because the Exchange Center in Randallstown was
closed due to the snow, “we need to communicate so
that we will have to resolve the issue of the exchange
because the place is closed.” Receiving no response
from Ms. Iwuala,  appel lant  proceeded to the
Randallstown Visitation Center, arriving at approxi-
mately 6:00 p.m. When she did not see Ms. Iwuala,
she “call[ed] the police to report the incident about the
exchange and the other party not being there.” Officer
Boswell spoke to her over the telephone and subse-
quently arrived at the Visitation Center between 6:30
p.m. and 6:45 p.m. According to appellant, Officer
Boswell made a report and assigned her a complaint



number. Thereafter, according to appellant, she made
several phone calls to Ms. Iwuala, but was unable to
contact her. When asked whether she saw Ms. Iwuala
“during any of the time that [she was] there,” appellant
responded, “I did not recall seeing any vehicle of the
plaintiff. Although there were so many parking lots
there. I did not recall seeing, where I was, any of the
vehicle that belonged to plaintiff or another party.”
Asked about the size of the Visitation Center, appellant
responded, “The center is a big space. It has a lot of
small complexes. The parking lot, they have a parking
lot at the back, parking lot at the front, parking lot by
the sides.” According to appellant, after waiting, she
drove around the Visitation Center and then left. At
approximately 7:00 on Sunday evening, she left a mes-
sage on Ms. Iwuala’s answering machine stating that,
“because of the incident with the snow and because of
the problem of the facility being closed and the attempt
that I did make to try to resolve the issue of the
exchange, that I will like her to come back to the cen-
ter so that we will have the exchange, so that the chil-
dren will be transferred back to the plaintiff or the wife.”

According to appellant, she again called Ms.
Iwuala on her home phone as well as her cell phone
on Monday morning, December 21st, and left a mes-
sage on her answering machine, proposing that they
meet at the Visitation Center between 10:00 and 11:00
a.m. Appellant testified that, despite the fact that Ms.
Iwuala never responded to any of her phone calls, she
nevertheless went to the Visitation Center on Monday
where she waited between an hour and an hour and a
half, but Ms. Iwuala never appeared.

At 8:00 a.m. on the next day, Monday, December
21, 2009, appellant placed a telephone call to Ms.
Iwuala and left a message that she was trying to
resolve the issue of the exchange and that she and
Ms. Iwuala should return to the Resource Center to
effectuate the exchange. After calling Ms. Iwuala, she
returned to the Randallstown Exchange Center and
was told to speak to Mark Urbanik, the coordinator of
the Exchange Center. Appellant and the children left
the Randallstown Exchange Center after counsel for
the parties agreed that the exchange could take place
at the Hyattsville police station. Appellant stayed at the
Hyattsville police station for two and one-half hours on
Monday, December 21, 2009, waiting for Ms. Iwuala,
who never appeared.

On Tuesday, December 22, 2009, appellant went
to Ms. Iwuala’s house to drop off the children, but no
one was home. Appellant testified that she again went
to the Hyattsville police station, but that Ms. Iwuala
never appeared. Appellant denied that she had refused
Ms. Iwuala’s request to tell her the address of the
Hyattsville police station.

On cross-examination, when asked why she did

not inquire of the children, who were talking to Ms.
Iwuala, where she was, appellant responded, “It was
not the best interest for me to find out some informa-
t ion f rom them.” Appel lant  acknowledged that,
although she had left a message that she was at the
Hyattsville police station, Ms. Iwuala had never spoken
with appellant to confirm that she would meet appel-
lant there. Finally, appellant testified after that, on
Tuesday night, she went to the home of appellee and
Ms. Iwuala and knocked on the door but, when no one
answered the door, she went directly to the Hyattsville
police station at approximately 7:00 p.m.

At the conclusion of the above testimony, the
court, in finding that appellant violated its order to
return the children to Ms. Iwuala on Sunday, December
20, 2009, issued the following oral ruling:

THE COURT: Okay. This is what
the Court is going to do. Mr. Salmond,
your client’s response to some really
simple questions will probably make
the difference in this case. Maybe you
all didn’t listen. Maybe you all didn’t
watch her. She may have found her-
self telling a tale or recognize that she
was telling a tale as to going to the
home between 7 and 7:15 last night at
Mrs. Iwuala’s home.

And recognizing I don’t think I
can put my children in this position
and say that one of them rang the
doorbel l ,  s ince, purpor tedly, Mr.
Havens may call them and ask them,
and to then my children are in a diffi-
cult position to say no, they did not
get out of the car; no, they did not ring
the doorbell; so I’m going to say I rang
the doorbell. Well, I don’t really have a
doorbell.

Well, did you knock? Well, I’m
the one that went up and knocked.
And didn’t you recognize how long the
pause was before she said I’m the
one who knocked on the door? 

The bigger concern was to say
that she got there at six o’clock on
Sunday, made a complaint to the
police, they took the complaint out,
with all this snow and everything,
without being an emergency, not that
the children would be in the snow
unattended; not that the children have
been abandoned; but I don’t want any-
body to say I did not bring the chil-
dren, so you need to come out here
and make the complaint, with all the
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things that are purportedly going on
Sunday evening.

Next, she made all the phone
calls. She never talked to Mrs. Iwuala.
But two times counsel asked a ques-
tion, asked her whether she received
any phone calls. The phone is on.
Check the records. No, I didn’t receive
any. The question was — and this has
been the pattern — I don’t recall. Mrs.
Iwuala calling all these times and you
don’t recall receiving any phone calls? 

The next one was whether or not
she received a phone call from Mrs.
Iwuala as to dropping the children off
at the home. I don’t recall.

I watched Mrs. Iwuala testify, the
manner in which she testified, and I
do understand that these are not her
biological children. I do understand
the history of the case and the nature
of the case between Ms. Oguezuonu
and Mr. Iwuala. It’s so contentious that
the parties, apparently, cannot get
along, but Mrs. Iwuala — and I believe
this may have been the first time I’ve
heard from Mrs. Iwuala in this case.

. . .
THE COURT: She may have

been one of the more credible per-
sons I’ve seen in any domestic case
recently. And I believe her testimony
one hundred percent; that, yes, she
wanted to make certain that she was
there early enough. She got there at
four o’clock. She waited. She waited.
She called. Did not reach anybody.
Called. Called. She did everything she
could.

I do not believe one word of Mrs.
Oguezuonu, that she was there at 6
p.m. on Sunday and, just by happen-
stance, with all the other things going
on in the Baltimore/Washington area,
she’s going to be in Baltimore, she’s
going to make a call and, within 15
minutes,  the pol ice are going to
respond to a phone call that she’s in a
parking lot, without an emergency,
and take a report. Yeah, I’m going to
give you a report that, yeah, you’re
here. And she’s unable to reach Mrs.
Iwuala.

And at the same time — this is
probably the one that she had not

thought about before she gave the
response or had not recalled the earli-
er testimony — the children are talk-
ing to Mrs. Iwuala after six o’clock.
And her response as to not asking the
children to find out where Mrs. Iwuala
was is because it was not her busi-
ness. It is her business to drop the
children off. It is her business to com-
ply with the Court’s order.

I believe the plaintiff has proven
that there’s been a willful, knowingly
[s ic] ,  complete disregard for  the
Court’s order. And the Court will, in
fact, suspend, forthwith, any visitation.

And what is so frightening about
this case — what is it? Two weeks
ago or so we were just in cour t. I
pleaded with Ms. Oguezuonu not to
do this. She wanted to litigate the rea-
son why the children should be with
her, as opposed to being with their
stepmother, because she doesn’t
know anything about her. And I said,
“Mrs. Iwuala, this is your last chance.”
I said,  “Mr. Havens raised hel l
because I went over and above and
awarded the visitation against the
agreement and against his client’s
wishes.” Don’t know whether he could
have appealed it. But my position was
I was going to give Ms. Oguezuonu
every opportunity.

The first time that she was sup-
posed to return — I believe it was the
first time, there was another incident.
We’ve got to stop this. The problem is
these children are put in this position
every time.

I am Absolutely certain that on
Sunday, December 20th,  Ms.
Oguezuonu said Ms. Iwuala is not
here; I don’t know this lady — she
does know her — I believe I’m the
better mom than the stepmother, and
I’m not going to return the children.

The children are returned to Ms.
Iwuala forthwith. The Court signs the
order suspending visitation until fur-
ther order of the Court.

The court thereafter suspended appellant’s overnight
weekend visits with her minor children until a later evi-
dentiary hearing. Appellant, through counsel, flIed an
Emergency Motion to Rescind the Suspension, which
the circuit court denied. This appeal ensued.



LEGAL ANALYSIS 
Despite the barrage of issues and asseverations

appellant propounds on this appeal, in the final analy-
sis, the only genuine issue generated by the limited
proceedings in the circuit court is whether the trial
court erred in finding that appellant violated the cus-
tody order issued on October 15, 2009 and in tem-
porarily suspending her right of visitation with her chil-
dren. Appellant contends that the circuit court, in sus-
pending her visitation privileges, unjustly denied her
the fundamental  r ight  to parent. See Meyer v.
Nebraska, 262 U.S. 390, 399 (1923) (setting forth the
right to parent as a fundamental right). Citing Lynch v.
Lynch, 342 Md. 509 (1996) for the proposition that the
ability to perform the act required by the court order
must have been within the defendant’s power, the
court, she claims, improperly failed to make a finding
that, due to a snowstorm, “she was without fault
because her inability to return the children was not
within her power and control.” Further, as a disabled
individual, she claims that the court erred in not pro-
viding her with a reasonable accommodation. She is
also aggrieved by the court’s denial of her request to
appoint a Best Interest attorney and, her final salvo is
that the trial judge was biased. We will address each of
these issues seriatim.

I
Appellant’s first assignment of error is that the

trial court improperly suspended her visitation rights
without a finding that she had the ability to comply with
the court’s order during a violent snowstorm. Because
of the snowstorm, she maintains, even the court was
unable to function on Monday, December 21, 2009, the
day after she was scheduled to deliver the children,
yet she was expected to return the children on Sunday,
December 20, 2009. Assuming that she had not even
attempted to return her children on December 20,
2009 during the snow storm, she asserts that she
would have been without fault because her inability to
return the children was not within her power and con-
trol in light of the officially declared state of emer-
gency. In addition, the Visitation Center of Baltimore
County at 3525 Resource Dr ive, Randal lstown,
Maryland — the location designated in the court order
for the children to be delivered to their stepmother —
was closed on December 20, 2009 due to the
inclement weather, rendering her unable to comply
with the court order.

In support of her claim that she should have
been excused from compliance with the court’s order,
appellant, citing Lynch, asserts, “The law is well set-
tled that, because the purpose of civil contempt pro-
ceedings is to coerce future compliance, the defendant
must have been fully capable of complying with the
court order; that is, the ability to perform the act

required by the court order must have been within the
defendant’s power.” In sum, appellant insists that the
inclement weather and the fact that the exchange sta-
tion was closed rendered her incapable of complying
with the court order, said inability thereby constituting
a defense in a civil contempt case. Finally, she asserts
that the trial judge’s finding of fact that she was not at
the exchange station at the appointed time, in contrast
to his finding that Ms. Iwuala was there, was complete-
ly erroneous.

The law is clear that the inability to comply with a
court order is a defense in a civil contempt case.
Appellant, however, incorrectly states that the trial
court did not make a finding that she had the ability to
deliver the children at the time. Although appellant tes-
tified that she went to the exchange center, the trial
judge found that he did not believe “one word of Mrs.
Oguezuonu[’s]” testimony. Accordingly, the trial court
refused to give credence to her entire testimony,
including her assertion that she had been at the visita-
tion center to deliver the children or that she had even
made an attempt to return the children.

The trial judge, in finding Ms. Iwuala to be a cred-
ible witness, credited her testimony that she was able
to traverse the snow-covered roads and arrive at the
exchange point before the designated time. The judge
also credited her testimony that she waited there for
over two hours and then drove home. In finding that he
believed that Ms. Iwuala was present, the trial judge
implicitly found that appellant also had the ability to
arrive there. Accordingly, the court found that there
was “a willful, knowing and complete disregard for the
order by appellant.”

Remarkably, during the Emergency Hearing,
appellant testified that, on Sunday, December 20, she
called Ms. Iwuala and left a message that they needed
to communicate “to resolve the issue of the exchange”
because the Visitation Center was closed, but, never-
theless, after she did not hear from Ms. Iwuala, she
“still proceeded to go to the Center,” arriving at 6:00
p.m. The trial judge, in expressing his disbelief in
appel lant ’s test imony that she had gone to the
Visitation Center, stated, “I am absolutely certain that
on Sunday, December 20th, Ms. Oguezuonu said Mr.
lwuala is not here; I don’t know this lady — she does
not know her — I’m the better mom than the stepmoth-
er, and I’m not going to return the children.” To argue
on this appeal that the trial judge erred in finding her in
contempt because her ability to comply with the court
order, due to the snow, was a defense, in light of her
testimony before the trial court, that she did, in fact, go
to the visitation center, strains credulity beyond all
bounds.

In his assessment of the veracity, vel non, of
appellant and Ms. Iwuala, the judge concluded that, at
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no point in time, did appellant attempt to contact Ms.
Iwuala. At one point on December 20, 2009, according
to Ms. Iwuala, in a phone conversation, she asked
appellant’s children their location. When questioned
about her refusal to talk to Ms. Iwuala, appellant
responded that, despite her court-ordered responsibili-
ty to return the children to Ms. Iwuala, she did not think
that she needed to talk to her because “it was not in
her business.” Thus, even if appellant had been unable
to travel through the snow to the exchange center, the
court was persuaded that she made no effort to notify
Ms. Iwuala that she would not be arr iving at the
exchange center because of her inability to traverse
through the snow.

Our review of the record discloses nothing that
supports appellant’s claim that the trial judge’s findings
are clearly erroneous. The court’s decision was based
largely on the credibility determination it accorded the
testimony of the two protagonists. In short, the court
believed Ms. Iwuala, but did not believe appellant.
Credibility determinations are left up to the judge and
we ordinarily defer to the trial court’s judgment, recog-
nizing that “it is in the best position to assess the
impor t of the par ticular facts of the case and to
observe the demeanor and credibility of witnesses.”
Beckman v. Boggs, 337 Md. 688, 703 (1995), over-
ruled in part by Koshko v. Haining, 398 Md. 404, 445
(2007) (citing Petrini v. Petrini, 336 Md. 453, 470
(1994)).

The law is well-settled that, although the right of
a parent to visit his or her child at reasonable times is
an important right, it is by no means an absolute right.

The right of a parent whose child
is placed in the custody of another
person to visit the child at reasonable
times is an important one, but not
absolute. If it is clearly shown to be for
the best interests and welfare of the
child, either parent may be denied the
r ight  of  access. See Radford v.
Matczuk, 223 Md. 483, 488, 489-90,
164 A. 2d 904 (1960) and authorities
therein cited. Judge Horney, for the
Court, pointed out in Radford that,
even though custody was denied, the
Court has never had occasion to deny
the right of visitation to an errant par-
ent, but the observation goes only to
the kind of evidence required in such
denial of visitation, not to the power of
the court to terminate all visitation
rights, where that action is deemed
necessary for the child’s welfare.

Raible v. Raible, 242 Md. 586, 597 (1966) (emphasis
added).

As long as the evidence at trial demonstrates
that it is in the children’s best interest to terminate visi-
tation3 with that parent, the trial court may deny such
access. Id.; North v. North, 102 Md. App. 1, 13 (1994).
Thus, merely because the trial court made factual find-
ings adverse to appellant’s position does not result in a
violation by the trial court of her fundamental right to
parent.

II 
Appellant next contends that the circuit court’s

suspension of her overnight visitation with the minor
children was an unconstitutional interference with her
fundamental right as a natural parent to rear her chil-
dren because, according to appellant, she suffers from
a bi-polar disorder brought on by the stress of dealing
with appellee and, as a result of this condition, appel-
lant seeks to invoke the Americans With Disabilities
Act, 42 U.S.C. § 12101 et seq. (ADA). She requests
that this Court determine that the trial judge erred in
not according her reasonable accommodations under
the Act.

Appellee, citing Maryland Rule 8-131, responds
that, although appellant raised the issue of the applica-
bility of the Americans with Disabilities Act in her
Emergency Motion to Rescind the Suspension of a
Mother’s Hesitation Rights, Appoint Best Interests
Attorney for the Children, and Make Reasonable
Accommodation for a Disabled Mother, or in the
Alternative Set an Immediate Evidentiary Hearing, she
failed to include the aforesaid motion, appellee’s oppo-
sition to her motion and the trial court’s ruling in her
appendix in this Court. Appellee additionally retorts
that appellant neglected to sign the motion and, thus,
did not comply with Maryland Rule 9-202(a). In light of
the nature of the hearing, i.e., the court was dealing
with the issues on an emergency basis, appellee main-
tains, “appellant need merely file a similar motion for
consideration of the trial court in the ordinary course.”
Finally, appellee asserts that no evidence was present-
ed to establish that appellant suffers from a disability
as defined by the Act, nor is there any articulation as
to how the Americans with Disabilities Act is applicable
to this case, nor is there any explication as to the trial
court’s actions which violated the Act.

Appellant does not offer any explanation, whatso-
ever, as to how the ADA is applicable to the circuit
court’s finding that she failed to comply with the order,
how her disability prevented her from complying with
the order or what reasonable accommodation the court
was required to give appellant as a result of her dis-
ability. Apparently, appellant believes that, because
she purportedly suffers from bi-polar disorder, she
should be given the reasonable accommodation of
granting court-ordered visitation.



Appellant’s invocation of the ADA, however, was
not an issue before the court when it decided to sus-
pend appellant’s visitation. The issue only came to the
court’s attention for the first time after the hearing
when appellant filed her Emergency Motion, which
sought to rescind the the order that temporarily sus-
pended appellant’s visitation rights. With respect to
presentation of issues for the first time on appeal, we
have observed:

Consequently, because [appellant] did
not raise the issue of the authority of
the circuit court to award back pay
and benefits at the trial that resulted
in such award, the issue has not been
preserved for appel late review,
notwithstanding Cave’s subsequent
raising of the issue in his Motion for
Reconsideration. See Law Offices of
Taiwo Agbaje, P.C. v. JLH Props., II,
LLC, 169 Md. App. 355, 371-72, 901
A.2d 249 (2006) (holding that the
issue of the applicability of Section 8-
211 of the Real Property Article to the
facts of the case had not been pre-
served for appellate review where the
issue was raised for the first time in
the appel lant ’s motion to al ter or
amend the judgment under Rule 2-
534); see also Brown v. Contemporary
OB/GYN Assocs., 143 Md. App. 199,
248, 794 A.2d 669 (stating that a
“party who does not raise an issue at
trial, and later pursues the point in a
post-trial motion, is precluded from
rais ing the substant ive issue on
appeal.”), cert. denied, 369 Md. 659,
802 A.2d 438 (2002).

Cave v. Elliott, 190 Md. App. 65, 83 (2010).
We recently enunciated in Washington v. State,

191 Md. App. 48, 122 n.22 (2010) that “[r]aising errors
for the first time in a motion for a new trial is not a sub-
stitute for preservation.”4 A motion for a new trial is not
a vehicle by which a party “may avoid the sanction for
non-preservation.” Torres v. State, 95 Md. App. 126,
134 (1993).

Maryland Rule 8-131(a) provides in pertinent
par t that “[o]rdinarily, the appellate cour t will not
decide any...issue [other than jurisdiction] unless it
plainly appears by the record to have been raised in or
decided by the trial court. . . .” In Evans v. State, 174
Md. App. 549, 557 (2007), we explained, 

Maryland appellate courts have con-
sistently held that they will not review
issues not raised or decided at the
trial level. See Taylor v. State, 381 Md.
602, 612, 851 A.2d 551 (2003) (citing

Md. Rule 8-131(a) in holding that a
claim of double jeopardy was not pre-
served because it was not raised at
the trial level); Conyers v. State, 354
Md. 132, 148, 729 A.2d 910, (1999)
(citing Md. Rule 8-131(a) in holding
that several issues in review of a
death sentence were not preserved
because they were not raised at the
trial level. We have specifically held
that the failure to argue a specific the-
ory in support of a motion to suppress
evidence constitutes waiver of that
argument on appeal. Johnson v. State,
138 Md. App. 539, 560, 772 A.2d
1260 (2001) (citing Reynolds v. State,
327 Md. 494, 502-03, 610 A.2d 782
(1992); Brashear v. State, 90 Md. App.
709, 720, 603 A.2d 901 (1992)).

The purpose of this rule is to ensure that counsel
brings the position of his or her client to the attention
of the trial court so that the court may pass upon it,
correct any errors in the proceeding and prevent the
trial of cases in a piecemeal fashion. Univ. Sys. of Md.
v. Mooney, 407 Md. 390, 401 (2009) (citations and
quotations omitted).

Of note, the parties were before the circuit court
pursuant to appellee’s Emergency Motion to Enforce
Orders of this Court. The emergency hearing had been
generated by appellant’s alleged failure to comply with
the court order issued on October 15, 2009 which pro-
vided for the time and place for delivery of the children
before and after appellant’s overnight visitation. The
trial judge concluded his ruling by stating that he was
“sign[ing] the order suspending visitation until further
order of the Court.” Pellucidly, the sole purpose of the
proceeding was to enforce the order, i.e., to effectuate
a transfer of the children back to the custody of
appellee’s wife. Assuming, arguendo, appellant’s abili-
ty to establish the applicability of the ADA, the hearing,
convened on an emergency basis, was not the proper
forum.

Were we to consider the merits of appellant’s
attempt to demonstrate an entitlement to a reasonable
accommodation under the ADA, appellant has failed to
cite the specific provisions of the ADA that are applica-
ble to this case and how her bipolar disorder is impli-
cated in the court’s decision to suspend her right to
overnight visitation. Finally, appellant fails to delineate
the reasonable accommodation she seeks concomi-
tant with the relief available under the ADA.

III 
In light of “the length of this litigation and given

the ages of the parties’ children,” appellant asserts that
the circuit court “must urgently appoint a Best Interest
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Attorney for these children” and assess appellee with
counsel fees. She relies on Md. Code (2006 Rep. Vol.,
2009 Supp.), Family Law Article (F.L.) § 1-202.

Initially, our review of the record discloses that
appellant failed to move for the appointment of a Best
Interest  At torney in the hear ing on appel lee’s
Emergency Motion For Return Of Minor Children And
To Suspend Visitation Between The Defendant And
The Minor Children, nor was it raised in appellant’s
Emergency Motion to Rescind the Suspension of a
Mother’s Visitation Rights, nor have we found such a
request elsewhere in the record. Accordingly, the issue
has not been preserved for our review.

Were we to consider the issue, our review would
be unavailing to appellant. F.L. § 1 – 202 captioned,
“Appointment of counsel for minor,” provides:

(a) In general. — In an action in which
custody, v is i tat ion r ights,  or  the
amount of support of a minor child is
contested, the court may:
(1) ( i) appoint a lawyer who shall
serve as a child advocate attorney to
represent the minor child and who
may not represent any party to the
action; or 

(ii) appoint a lawyer who shall
serve as a best interest attorney to
represent the minor child and who
may not represent any party to the
action; and 
(2) impose counsel fees against one
or more parties to the action.

The above language, i.e., “the court may appoint
a lawyer,” is explicitly permissive and affords the trial
cour t discretion as to whether to appoint a Best
Interest Attorney for the children. Moreover, this Court
has held that “children are not entitled to an advocate
for their preferences in their parents’ custody dispute”
and “the costs of employing an advocate for the chil-
dren’s wishes ‘would in every case conscript family
resources better directed to the children’s needs out-
side the litigation process.’” Auclair v. Auclair, 127 Md.
App. 1, 26 (1999) (quoting Clark v. Alexander, 953 P.2d
145, 153 (Wyo. 1998)). Appellant raises no issue
involving the children’s preferences, nor any issue
involving a determination of what is in the best interest
of the children, or any other matters requiring repre-
sentation for the children in the case sub judice.

Finally, as appellee points out, the singular issue
before the trial court was the failure of appellant to
comply with the terms of the order with respect to
overnight visitation. There is no avenue of inquiry
which could have been or could be pursued by a Best
Interest Attorney that would have been illuminating on
the issue of appellant’s compliance.

IV
Citing Maryland Rule 16-813, Canon 2 and

Jefferson-El v. State, 330 Md. 99, 106 (1993), appel-
lant asks this Court to conclude that the trial judge’s
conduct of the proceedings evidenced the appearance
of bias which rose to a level requiring reversal of the
court’s order and disqualification of the trial judge in
the event the case before us is remanded for further
proceedings. Appellant argues that 

it is inconceivable that a trial judge
would suspend a mother’s overnight
visitation with her minor children on
the flimsy basis that she did not return
the minor children during a violent
snowstorm, and when a state of
emergency was declared by the gov-
ernor of the state. Furthermore, the
trial judge created the appearance of
bias with his angry remarks, numer-
ous instances of imposition of restric-
tive visitation, constantly interfering
with and interrupting [appellant’s]
[a]ttorney during the hearing, reckless
disregard to the general weather con-
dition that contributed in the chidlren
not being returned, and predetermin-
ing the outcome before the close
ofevidence. In addition, the trial judge
granted a bigamist  a divorce in
Maryland, an affront to Maryland
laws.

Appellee responds, as he did in issues II and III,
supra., that the issue was never raised “before the trial
court either before, during or after the hearing.”5

With respect to a claim of actual prej-
udice made under these circum-
stances, it has been said that “a judge
is presumed to be impartial,” United
States v. Sidener , 876 F.2d 1334,
1336 (7th Cir. 1989); that “[a] judge is
presumed not to confuse the evidence
in one case with that in another,” Dove
v. Peyton, 343 F.2d 210, 214 (4th Cir.
1965); and, that “judges are men [and
women] of discernment, learned and
experienced in the law and capable of
evaluating the materiality of evidence,”
State v. Babb, 258 Md. 547, 550, 267
A.2d 190 (1970). As Blackstone put it,
“the law will not suppose a possibility
of bias or favour in a judge, who is
already sworn to administer impartial
justice, and whose authority greatly
depends upon that presumption and
idea.” 3 W. Blackstone, Commentaries
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of Laws of  England 361 (1st  ed.
1769). Thus, where an allegation of
actual bias or prejudice is made, the
burden is upon the [par ty alleging
bias] to make that showing from the
record. Carey v. State, 43 Md. App.
246, 248-49, 405 A.2d 293, 296 1979;
cert. denied, 445 U.S. 967, 100 S. Ct.
1660 (1980)].
Boyd, 321 Md. at 80-81 (emphasis
added). The standard in reviewing
such a claim is objective: “whether a
reasonable member of the publ ic
knowing al l  the, Surratt  v. Pr ince
George’s County, 320 Md. 439, 465
(1990), circumstances would be led to
the conclusion that the judge’s impar-
t ial i ty might reasonably be ques-
tioned.” Surrat, 320 Md. at 465.

Reed v. Baltimore Life Ins. Co., 127 Md. App. 536, 553-
54 (1999).

Thus, whether the trial judge was biased is not
properly for us. We hasten to add, however, that sever-
al  of appel lant ’s specif ic complaints have been
addressed in Sections I through III of this opinion. The
basis of the court’s decision to suspend appellant’s
overnight visitation, in our view, was not “flimsy.” As we
observed, supra, the court had before it, at the emer-
gency hearing, only the testimony of appellant and
appellee’s wife, the ultimate decision devolving exclu-
sively on the court’s credibility determination against
the backdrop of the torrid and contentious history of
conflict between the parties. Specifically, the court
found that appellant’s testimony that she had gone to
the visitation center was not truthful, that she had not
made any effort to contact appellee’s wife when appel-
lant failed to appear on Sunday, December 20th and,
indeed, it should be noted that the emergency hearing
was conducted on December 23rd for the purpose of
finally effectuating transfer of custody of the children
pursuant to the Order.

Regarding the alleged “numerous instances of
imposition of restrictive visitation,” appellee filed a
Petition for Contempt and Emergency Motion for
Return of Minor Children to Custodial Parent on July
25 and 26, 2006, respectively, based on appellant’s
failure to comply with a court order to return the minor
children to appellee. The circuit court, on August 31,
2006, ordered appellant to immediately return the
minor children to appellee and suspended appellant’s
visitation r ights until a hearing could be held on
Appellee’s Motion to Modify Visitation. Appellant’s visi-
tation was again suspended until further order of court
on January 29, 2007. On September 22, 2009, at a
hearing before the circuit court on appellant’s Petition

for Modification of Visitation, the parties entered into
an agreement that granted unsupervised visitation with
the chi ldren. The Exchange Center located in
Hyattsvi l le,  the Vis i tat ion Center located in
Randallstown and the dates and times for the transfer
of custody of the children were established by that
agreement. Thus, the “imposition of restrictive visita-
tion” of which appellant complains was occasioned by
repeated instances of appellant’s refusal to return the
children after overnight visitation with them.

With respect to appellant’s complaint about the
trial judge’s “reckless disregard to the general weather
condition that contributed in the children not being
returned,” as noted, supra, appellant testified that she,
in fact,  did go to the Visi tat ion Center, but that
appellee’s wife was not there at the appointed time. It
is disingenuous for appellant to claim, on this appeal,
that the trial judge’s decision to hold her in contempt
for not complying with the court order, despite the
inclement weather, is evidence of his bias when,
according to her testimony, she was not deterred by
the weather on Sunday, December 20, 2009.

Finally, with respect to the trial judge’s repeated
admonishments for the attorneys to “hurry up and ask
the next question,” the sole purpose for the emergency
hearing was to effectuate the return of the children to
the custody of their stepmother. The attorney for appel-
lant sought to address matters beyond the pale of the
emergency hearing and counsel for appellee’s wife
was obliged to respond in kind. The court, in effect,
attempted to keep counsel focused on the only issue
properly before the court, i.e., the return of the chil-
dren to their stepmother in compliance with the court
order. In so doing, the trial judge did not err.

JUDGMENT OF THE CIRCUIT COURT FOR
PRINCE GEORGE’S COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Appellant bases her claim of disability on her asserted
diagnosis of a Bi-polar disorder.

2. The issues, as presented by appellant, are:

1. Whether the lower court erred when it
terminated a mother’s visitation rights
with her minor children without a find-
ing that she had the ability to comply
with the Court order during a violent
snow storm? 

2. Whether the lower court erred by sys-
tematically failing to accord a disabled
mother [a] reasonable [a]ccommoda-
tion under the American [sic] with
Disability [sic] Act? 
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3. Whether the lower cour t erred by
refusing to appoint Counsels [sic] for
the children before severing their visi-
tation with their mother? 

4. Whether this case should be reas-
signed to a new judge to take a fresh-
er and neutral look? 

3. Although, in very rare instances, the court may terminate a
non-custodial parent’s right to visitation upon a determination
that such visitation is adverse to the best interests of the
child. At issue at the Emergency Hearing was a pendente lite
suspension of visitation “until further Order of the Court” to
resolve the recurring instances of appellant’s refusal to return
the children after overnight visitation, rather than a determi-
nation of the mother’s entitlement to court-ordered visitation.

4. In her brief, appellant cites the standard of review set forth
in that case regarding review of motions for new trials based
on trial errors, but omits the preceding language, which pro-
vides that unpreserved trial errors cannot be revived merely
by asserting them in the motion for new trial.

5. We set forth the procedure for raising the issue of judicial
bias in Braxton v. Faber, 91 Md. App. 391 (1992):

In order to obtain review of the trial judge’s conduct,
the record must contain the following elements:

(1) facts are set forth in reasonable detail
sufficient to show the purported bias of the
trial judge; (2) the facts in support of the
claim must be made in the presence of
opposing counsel and the judge who is the
subject of the charges; (3) counsel must
not be ambivalent in setting forth his or her
position regarding the charges; and (4) the
relief sought must be stated with particu-
larity and clarity. Absent each of these ele-
ments, we will not review a party’s asser-
tion of prejudice.

Id. at 408-09.
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Appellant, Ms. H., mother of three-year-old
Machai N., appeals from an order of the Circuit Court
for Baltimore County, sitting as a juvenile court, grant-
ing the guardianship petition of appellee, the Baltimore
County Depar tment of  Social  Services (“ the
Department”), and terminating appellant’s parental
rights to Machai. For our review, she presents one
question: “Did the trial court err in terminating [her]
parental rights to Machai?” Finding no error, we affirm.

BACKGROUND
Although appellant was not present at her termi-

nation of parental rights hearing, the matter went for-
ward on the following agreed upon statement of facts:

History of children’s [sic] Commitment
Machai N. was born on 5-16-07

in Baltimore[,] Maryland to Diana C.
H. and Br ian N. At the t ime of
Machai’s birth Ms. H. and Mr. N. who
were not married were living together.
Shortly after the birth they separated
and Ms. N. moved into a shelter.

In October of 2007 Ms. N. [sic]
and Machai were living at the Hannah
Moore Shel ter  in Bal t imore City.
Shelter staff began to notice that Ms.
H., who had a long history of sub-
stance abuse problems, was observed
on many occasions to be “nodding off”
with Macahi [sic] in her arms. Ms. N.
displayed other behaviors suggestive
of drug use and a referral was made
to the Baltimore County Department
of  Social  Services on or about

10/23/07 in which it was alleged that
Machai was being neglected as a
result of Ms. N’s substance abuse
problems. When it was determined by
the protective services worker, Carey
Zinkand, that neither Ms. H. or Mr. N.
was in a position to provide adequate
care for Machai, he was placed in
emergency shelter care on 10/23/07.
At a shelter care hearing held on
10/24/04 [s ic] ,  Master McAl l is ter
placed Machai in the custody of the
Department of Social Services. He
has not been out of the custody of
DSS since that time.

Status of the Children [sic]
Machai was born prematurely

and addicted to methadone. For the
first part of his life he remained in a
hospital undergoing neonatal with-
drawal syndrome. Machai who is now
2.5 years of age has remained in fos-
ter care s ince he was about f ive
months of age. Throughout his entire
stay in foster care, he has been in the
same ([W] family) foster home. He
was born prematurely and has shown
evidence of small structure and some
developmental delays for which he
received occupational and physical
therapy. At this time he is now only
being monitored without ongoing ser-
vices. He is reported to be making
progress and is noted to be bonded to
his foster parents and siblings. The
foster family is eager to adopt Machai
once/if he becomes free for adoption.

Status of the Natural Mother
Machai’s mother, [Ms. H.] is a

3[9]-year-old single mother of at least
8 children in addition to Machai. To
the best of our knowledge, none of
the children are in her care. Many of
her children were involved with foster
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care services through the Baltimore
City Department of Social Services.
Some have been adopted, some have
reached the legal age of majority and
some may still be in foster care.

By her own admission, Ms. H.
has struggled with substance abuse
since age 22. At the t ime Machai
came into her care, she was partici-
pating in an outpatient methadone
program. Following Machai’s place-
ment in foster care in October of
2007, Ms. N. [sic] entered a 28-day
inpat ient  program at the Hi l l top
Recovery Center. While she was suc-
cessful in the inpatient program, she
was unable to maintain her sobriety
following her discharge. She failed to
follow through with outpatient treat-
ment. By February of 2008 she had
relapsed and was again homeless.
She was referred to for [sic] outpatient
t reatment and was moved into a
recovery house program through Step
Forward. Janice Gage through the
CINA Enhance drug treatment pro-
gram was involved in helping her
obtain services. DSS paid for her stay
at Step Forward’s transitional housing
program.

Initially, Ms. H. made progress in
her t reatment program. She pro-
gressed to having Machai  spend
weekends with her at the program.
Machai was scheduled to go home
with his mother on 10/31/08.
Approximately 9 days before reunifi-
cation was to take place, Ms. H. left
the treatment program without com-
pleting the program.

The agency met with Ms. H. on
11/03/08 when it was agreed that the
agency would continue to help her
with her desire to be reunified with her
son. She was referred to Janice Gage
for services. Her l iv ing s i tuat ion
became transitory. Twice she was in
jail. Although she was scheduled for
weekly visits with Machai, in January
of 2009 she became irregular in her
visiting habits. In 2009 she kept only
11 of 49 scheduled visits for a visiting
success rate of 22%. This was in spite
of the agency paying for cab rides and
giving her bus passes for her to visit.

When it was possible to find her for
random drug testing during this time[,]
she had positive tests for cocaine,
benzodiazipines [sic], opiates and
marijuana.

Al though Ms. H. has always
been known to have a cell phone, she
has not kept in regular touch with the
agency. He [sic] current living situation
is unknown. It is unknown if she is
employed and she has not paid any-
thing to support Machai while in care.
Her current t reatment status is
unknown. Except for one vis i t  on
1/22/010 [sic], Ms. H. did not visit with
Machai at all from 6/10/09 through
1/22/10.

Status of the Natural Father
The chi ld ’s father did not

respond to the show cause order
served on him on 7/22/09. He is thus
in defaul t  subject  to having his
parental rights terminated by opera-
tion of law.

Then, following oral argument by counsel, the cir-
cuit  cour t granted the Depar tment’s peti t ion for
guardianship of Machai and terminated appellant’s
parental rights, opining:

I don’ t  real ly know where to
begin, so I’ll just begin where I begin.
Since I took this job four plus years
ago, I ’ve had several TPR cases,
some of which have been contested
to the very end, some of which
reached agreement along the way.

I have read the cases and con-
centrated on them and watched the
evolution of this of how the Court of
Appeals and Court of Special Appeals
approaches these cases. I think I
know the statute by heart. You can
see my dog ears and you can see my
underlining and my asterisks and my
red ink and my blue ink and my black
ink.

It ain’t easygoing. I know that’s
on the record, but somebody reads
this and it is not easygoing. It’s a com-
bination of this Court being ever mind-
ful of the best interests of the children
that come before it, but protecting the
constitutional rights of the parents to
have their children as guaranteed by
our Constitution.

So there are those forces that
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work in the statute, and it is a rather
exhaust ive exercise that we go
through to make a determination on
this case. I read a case the other day
which spoke — and I can’t remember
the name of it, but it’s post Rashawn
and it spoke to the circuit court judge
in Baltimore City finding exceptional
circumstances to be the length of time
that the child’s been with the foster
care parent, sort of like hanging his or
her hat on that factor to a great
extent, and Court of Special Appeals
said no, no, no.

So once again, a warning out to
the trial judges that it’s you’ve got to
look at it from every angle, you’ve got
to look at  i t  f rom al l  the c i rcum-
stances. You’ve got to look at it, care-
fully walk through the statute, and
that’s what I always try to do in these
cases.

I have no enmity towards Miss
H. I don’t know her. I am not here to
judge her from on high. I’m here to
apply the statute, try to be mindful of
Machai’s best interests, but I have to
make sure that the record is protect-
ed. So I will just walk through these
elements as I see fit.

I do have the authority under 5-
323 after considering all the factors
“required” in the section if I’m per-
suaded by clear and convincing evi-
dence that terminating Machai’s —
that terminating Miss H. and Mr. N.’s
rights is in Machai’s best interests, I
may grant guardianship without con-
sent and allowing the adoption to go
through.

I will tell you right off the get-go
that I think that is the proper course of
act ion. As an aside with a nod
towards [the advocacy of appellant’s
trial counsel] because it’s an interest-
ing argument, I do not think that the
legislature intended this statute only
to be applied to the most horrendous
or horrible of cases, the sexual abuse
of a child by a parent or the actual
physical, terrible physical abuse.

I don’t really think that’s it, but if
that were it, then they would have said
something to that effect in the statute.
I have had cases that have gone up

and come back that have been
affirmed where that is not the case.

It’s a cumulative effect of the
actions or inactions of the parents
which I refer to in my opinion which
was enough to pass muster and when
I have found that clear and convincing
evidence was established. This is a
woman whose absence is almost a
metaphor for this case.

She knew of this, I’m persuaded.
She knew the date. She’s been here
for mediation. I can’t imagine with
eight other children and services ren-
dered to her and probably the amount
of time she has been in court that she
wouldn’t understand exactly what is
going to go February 2nd, 2010, and
r ight  or wrong, up or down, she
decides not to show up today. So
that’s one factor I consider.

That is not, for the record, terri-
bly persuasive, but it is a factor I con-
sider. She has had eight other chil-
dren, none of which l ive with her
apparent ly and al l  of  which have
through the course of action been
taken away from her or not lived with
her or whatever which again is only a
factor I consider, but I have to be
mindful of it.

I’m not going to hang my hat on
it, and let the record reflect that that’s
not the thing that I am persuaded nec-
essarily by; but it is something to con-
sider. She is 39 years of age. I under-
stand that the child was born addict-
ed, so in uterus, in uteri, she’s ingest-
ing drugs and he is born addicted to
cocaine or addicted to whatever, a
point not insignificant to this Court.

She has been provided substan-
tial services under 5-323. All services
offered to the parent before the child’s
placement whether offered by a local
department, another agency, or a pro-
fessional, the extent, nature, and
timeliness of services offered by a
local  depar tment,  she has been
offered substance abuse treatment.

She has been offered shelter.
She’s been offered visi tat ion and
transportation to effect that visitation.
She’s been offered the services of
Janice Gage who I believe I’ve had in
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front of me in the past. She’s been
offered efforts by the DSS workers
and certainly in the county and cer-
tainly in the city to help her to get to a
point.

She got to a point taking advan-
tage of this notwithstanding a terrible
history where they were just about
ready to bring this child to her and
reunify, so I can’t say that DSS look-
ing back over the history of this case
was immediately ready to pull the plug
because the child had been in foster
care.

They were ready a year and four
months ago notwithstanding being in
foster care for an appreciable period
of time to return the child, I’m sure to
the utter dismay of the foster parent
and with whom the foster parent —
with whom the child had lived predom-
inantly, so that does not indicate on a
whim that DSS is asking this Court to
terminate the parental rights of this
mother and father.

So she’s in structured housing
and some sort in October of ‘08. I infer
that she knew reunification was immi-
nent and she walked away. Certainly
the local department was trying to
help her, trying to get her to a point,
but she walked away. So what are her
efforts to adjust to the parent’s cir-
cumstances, condition, or conduct or
make it in the child’s best interest that
the child could be returned?

She walked away from what was
about to happen, had dir ty ur ines
when they could find her, continuing
her addictive conduct. She hasn’t had
a place to live that we know about.
She has had no job that we knew
about. And even though they didn’t
give up on her and she continued to
have the right to visit this child, she
blew off — my expression — 80 per-
cent of them or 75 percent of them.

What does that indicate to the
Court? That’s a rhetorical question.
She’s not particularly interested in
really pursuing this. And then she
goes six or seven months from a peri-
od in ‘09 to early 2010 where she just
doesn’t even make any effort to see
him, again not individually persuasive,

but cumulatively something the Court
must consider and be aware of.

Has she maintained regular con-
tact under (2)i? Has she maintained
regular contact with the child with the
local depar tment and the feasible
child’s caregiver? Certainly not regu-
lar and certainly her failure to do so is
not insignificant to this Court.

She has not certainly supported
the child. Again, let’s face it, most of
the people that come in front of me
are not paying child support. They’re
not providing any economic support
for this child, so that’s just a factor I
consider. Does she have a disability? I
don’t have any expert opinion.

Does one have a disability if one
cannot get clean and one has been in
and out of programs and various peo-
ple have tried to help you and in spite
of knowing you’re about to get your
child, you “go back out,” as they say,
and isn’t that a disability of sorts.

It certainly is to this Court. And
it’s certainly persuades this Court that
she has consistently demonstrated an
inability to care for the child’s immedi-
ate and ongoing physical or psycho-
logical needs for long periods of time.
He’s been in foster care for 28 months
of his short life. He’s not even three
yet, I don’t think, is he?

May, May of 2010. Would addi-
tional services be likely to bring about
a lasting parental adjustment? I don’t
believe so. And this dovetails into [the
argument of appellant’s trial counsel]
of  just  t ransferr ing custody and
guardianship which for a moment I
thought about as maybe a possible,
but as an old family lawyer, I know
that that would mean that she would
certainly have the right to petition the
Court, try to persuade the Court there
have been material and substantial
changes in her life, and seek custody
to be changed.

And I don’t recognize that as
being in the best interest of Machai
given all the circumstances that we
have here. lam not suggesting that
she abused him. She hasn’t even had
him that long, but I suggest that nod-
ding off while the child’s in her hands
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certainly could represent neglect to
this Court, again a factor I’ve consid-
ered.

I’m just walking down the statute
as I’m required to do. The child’s emo-
tional ties and feelings towards the
parents, wel l  he’s not even three
years old yet  By the way, he’s
adorable. I can only say given the long
absences and everything else that
existed in his life, he certainly could
not have formulated, I would believe,
a lasting cognizance of his mother’s
existence or what she is.

Certainly they’ve had no really
ongoing relationship. Child’s siblings,
he’s got foster siblings, I think, doesn’t
he? But I don’t know. I didn’t hear any-
thing about any relationship with any
of his other blood siblings. The child’s
adjustment to community,  home,
placement, and school, he’s obviously
adjusting to his foster care parent,
Mrs. [W]. And apparently he’s doing
very well there. I hear nothing to the
contrary. The likely impact of terminat-
ing parental rights on the child’s well-
being, impact of terminating her rights
on his well-being would be negligible.
He doesn’t even know his mother. He
has no relationship with his mother.

She may feel aggrieved. If she
showed up, I would have certainly lis-
tened to her and given her every
opportunity to tell me what her posi-
tion was, but I don’t think his best
interests would be impacted in any
negative way by terminating parental
rights of the parents.

Dad didn’ t  show up. He’s in
default. Let’s talk about Rashawn
because I know the Court of Special
Appeals looking at these records is
saying, well, you got the statute, but
now you have this other consideration
or considerations you have to make.

I’ve had so many custody cases
in the last four years, I can’t event
count, but I’ve always tried to figure
out what is the definition of fitness
and unfitness. You can’t find it any-
where. You can’t find it in any family
law statute. You can’t even find it in
the cases really.

They kind of go around it and

sort of talk about it. Is it something
like the Supreme Court talked about
obscenity or pornography? You don’t
know how to define it, but you know it
when you see it? Perhaps it’s some of
that here. But is a person unfit and
when a parent gives birth shortly after
is in the throws of addiction and really
can’t provide for her child, never really
gets clean for any length of t ime,
doesn’t have a relationship with the
child, doesn’t support the child, does-
n’t go to visitation on a regular basis,
six or seven months without even see-
ing the child, isn’t that really in a great
respect unfit?

I certainly think so and I certain-
ly don’t have any problem finding that.
Do exceptional circumstances exist? I
not ice [ t r ia l  counsel  for  the
Department] was careful not to recite
how bonded he was to the foster care
parents because that is a considera-
tion, and I’m not unmindful of that; but
the appellate courts have instructed
me not to focus on that.

Look how long he’s been in fos-
ter care, therefore, we have to keep
him in foster care. And I’ve always
worried about the length of time that it
takes before you get these things in
and get them actual ly before the
Court because then there is bonding
going on and all kinds of stuff.

But I think there are exceptional
circumstances just giving the lack of
concerns that I’ve seen mother have
and the lack of contact with the moth-
er and all the other services she’s had
and everything else, I certainly feel
that they represent what exceptional
circumstances mean, cer tainly the
spirit of them as addressed and allud-
ed to in these cases.

Having said it all, I do not hesi-
tate to find by clear and convincing
evidence that Machai’s best interests
certainly are served by terminating
the parental rights of both parents,
and I hope that I have been sufficient-
ly thorough in my addressing require-
ments of the statute. I want the record
to reflect that this Court is also aware
that in November of 2007, this young
man was found in need of assistance
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by this Court. That’s another factor
that the record ought to reflect that
this Court has considered.

ANALYSIS
Appellant contends that the circuit court erred in

terminating her parental rights to Machai. Although
she concedes that she is currently not fit to have cus-
tody of Machai, appellant insists that her deficiencies
as a parent were not sufficiently “remarkable” to war-
rant the termination of her parental rights. We disagree
and conclude that the circuit court properly terminated
her parental rights.

Al though, “parents have a fundamental ,
Constitutionally-based right to raise their children free
from undue and unwarranted interference on the part
of the State, including its courts[,]” this “right is not
absolute.” In re Rashawn H., 402 Md. at 495. In a ter-
mination of parental rights proceeding,” there are
“three critical elements in the balance that serve to
give heightened protection to parental rights” in such
cases. Id. at 496. “First and foremost” among those
protections is the “parental presumption,” which is a
“substantive presumption that the interest of the child
is best served by maintaining the parental relationship,
a presumption that may be rebutted only by a showing
that the parent is either unfit or that exceptional cir-
cumstances exist that would make the continued rela-
tionship detrimental to the child’s best interest.” Id. at
498. Second, “the kind of unfitness or exceptional cir-
cumstances necessary to rebut the substantive pre-
sumption must be established by clear and convincing
evidence, not by the mere preponderance standard
that applies in custody cases.” Id. at 499. And third,
statutory restrictions set forth in the Family Law Article
limit the trial judge’s discretion to terminate parental
rights:

Third,  and of cr i t ical  s igni f i -
cance, the Legislature has carefully
circumscribed the near-boundless dis-
cretion that courts have in ordinary
custody cases to determine what is in
the child’s best interest. It has set
for th criteria to guide and limit the
court in determining the child’s best
interest — the factors formerly enu-
merated in FL § 5-131(c) and (d) and
now stated in FL § 5-323. Those fac-
tors, though couched as considera-
tions in determining whether termina-
tion is in the child’s best interest,
serve also as criteria for determining
the kinds of  except ional  c i rcum-
stances that would suffice to rebut the
presumption favor ing a continued
parental relationship and justify termi-

nation of that relationship.
* * * *
What the statute appropriately

looks to is whether the parent is, or
within a reasonable time will be, able
to care for the child in a way that does
not endanger the child’s welfare. As
former FL § 5-313(c)(1) and current §
5-323(d) make clear, primary consid-
eration must be given to “the safety
and health of the child.”

Id. at 499-500.
In addition to those requirements, the State is not

permitted “to leave parents in need adrift and then take
away their children.” Id. at 500. Thus, “[a] court is
required to consider the timeliness, nature, and extent
of the services offered by DSS or other support agen-
cies, the social service agreements between DSS and
the parents, the extent to which both parties have ful-
filled their obligations under those agreements, and
whether additional services would be likely to bring
about a sufficient and lasting parental adjustment that
would allow the child to be returned to the parent.” Id.
But, the State’s obligations are not without limit:

The State is not obliged to find
employment for the parent, to find and
pay for permanent and suitable hous-
ing for the family, to bring the parent
out of poverty, or to cure or ameliorate
any disability that prevents the parent
from being able to care for the child. It
must provide reasonable assistance in
helping the parent to achieve those
goals, but its duty to protect the health
and safety of the children is not less-
ened and cannot be cast aside if the
parent,  despi te that  assistance,
remains unable or unwilling to provide
appropriate care.

The State is not required to
allow children to live permanently on
the streets or in temporary shelters, to
fend for themselves, to go regularly
without proper nourishment, or to
grow up in permanent chaos and
instability, bouncing from one foster
home to another until they reach eigh-
teen and are pushed onto the streets
as adults, because their parents, even
with reasonable assistance from DSS,
continue to exhibit  an inabi l i ty or
unwillingness to provide minimally
acceptable shelter, sustenance, and
support for them. . . . Recognizing that
children have a right to reasonable
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stability in their lives and that perma-
nent foster care is generally not a pre-
ferred option, the law requires, with
[certain exceptions,] that DSS file a
TPR petition if “the child has been in
an out-of-home placement for 15 of
the most recent 22 months.” See FL §
5-525.1(b).

Id. at 500-01.
Therefore, before terminating parental rights, a

court must consider “the relevant statutory factors,”
“make specific findings based on the evidence with
respect to each of them,” be “mindful of the presump-
tion favoring a continuation of the parental relation-
ship,” and “determine expressly whether those findings
suffice either to show an unfitness on the part of the
parent to remain in a parental relationship with the
child or to constitute an exceptional circumstance that
would make a continuation of the parental relation-
ship.” Id. “If the court does that - articulates its conclu-
sion as to the best interest of the child in that manner -
the parental rights we have recognized and the statu-
tory basis for terminating those rights are in proper
and harmonious balance.” Id.

Here, in its oral ruling, the court expressly con-
sidered the “parental presumption” and the relevant
statutory factors, made specific findings of fact as to
each, and determined that appellant was unfit as a
parent and that the evidence warranted the termination
of her parental rights. Among other things, the court
found that Machai, who was then not even three-years
old, was in continuous foster care for twenty eight
months of his young life; that appellant had “at least”
eight other children and none were in her custody; that
appellant had a long standing drug addiction and used
drugs while she was pregnant with Machai; that appel-
lant  d id not stop using drugs even af ter  the
Department’s intervention; that appellant was home-
less and unemployed and had no means of caring for
Machai or supporting herself; and that appellant had
failed to regularly visit Machai while he was in foster
care. In addition, the court determined that it would not
be in Machai’s best interest to prolong a decision on
the termination of appellant’s parental rights because,
in its estimation, there were no additional services that
the Department could provide that would help appel-
lant become a fit mother in the near future. Based on
all of the evidence, we conclude that the circuit court’s
decision to terminate appellant’s parental rights was
supported by clear and convincing evidence.

Nevertheless, appellant maintains that terminat-
ing a parent’s rights is reserved only for the “worst
cases,” such as when a parent rapes or tortures her
child, murders a child’s siblings, or, in the words of her
trial counsel, is “so horrible the Court wants to con-

demn [her] in a very clear way and make a statement
that it is best for the child to have the rights severed[.]”
Support for that proposition, according to appellant, is
“implied” in In re Rashawn H., supra, where, in appel-
lant’s words, “the Court of Appeals explicitly recog-
nized that there must be something more than reasons
to justify removing custody in order to support a termi-
nation of parental r ights.” Regardless of whether
appellant’s case falls into this “worst case” category,
however, her argument is misguided.

Section 5-323 of the Family Law Article, which
essentially controls termination of parental rights
cases; the legislative history of that section; and In re
Rashawn H., confirm that a court’s authority to termi-
nate a parent’s rights is not as limited as appellant
suggests. While section 5-323 does state that one fac-
tor a court must consider in a termination of parental
rights case is whether the parent subjected the child to
physical or sexual abuse or committed a crime of vio-
lence against the child’s sibling, the lack of such action
is neither dispositive nor even necessarily significant.
See § 5-323(d). Hence, there is nothing in the lan-
guage of section 5-323 that limits termination of
parental rights to only what appellant describes as the
“worst cases.”

This is confirmed by the legislative history of sec-
tion 5-323, which was enacted to “facilitate permanent
placement” for children in need of assistance. As
explained by the Court of Appeals:

During the 1970’s, nationwide
concern grew regarding the large
number of children who remained out
of the homes of their biological par-
ents throughout their childhood, fre-
quently moved from one foster care
situation to another, thereby reaching
majority without belonging to a per-
manent fami ly. This phenomenon
became known as “foster care drift”
and resulted in the enactment by
Congress of Public Law 96-272, the
“Adopt ion Assistance and Chi ld
Welfare Act of 1980,” codified at 42
U.S.C. § 670-679 (1988). One of the
important purposes of this law was to
eliminate foster care drift by requiring
states to adopt statutes to facilitate
permanent placement for children as
a condition to receiving federal fund-
ing for their foster care and adoption
assistance programs.

Under the federal act, a state is
required, among other things, to pro-
vide a written case plan for each child
for whom the state claims federal fos-
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ter care maintenance payments. 42
U.S.C. § 671(a)(16). The case plan
must include a descr ipt ion of the
home or institution into which the child
is placed, a discussion of the appro-
priateness of the placement and a
description of the services provided to
the parents, child and foster parents
to facilitate return of the child to his or
her own home or to establish another
permanent placement for the child. 42
U.S.C. § 675(1). The state must also
implement a case review system that
provides for administrative review of
the case plan at  least  every s ix
months and judicial review no later
than eighteen months after placement
and periodically thereafter. 42 U.S.C.
§ 675(5)(B) and (C). The purpose of
the judicial review is to “determine the
future status of the child” including
whether the child should be returned
to its biological parents, continued in
foster care for a specified period,
placed for adoption, or because of the
chi ld ’s special  needs or c i rcum-
stances, continued in foster care on a
long term basis. 42 U.S.C. §
675(5)(C).

Maryland receives considerable
federal funds pursuant to this Act.
Accordingly, the Maryland General
Assembly has enacted legislation to
comply with the federal requirements.
Under Maryland’s statutory scheme,
for those children committed to a local
depar tment of social services the
department is required to develop and
implement a permanency plan that is
in the best interests of the child. F.L. §
5-525.

* * * *
The overriding theme of both the

federal and state legislation is that a
child should have permanency in his
or her life. The valid premise is that it
is  in a chi ld ’s best interest to be
placed in a permanent home and to
spend as little time as possible in fos-
ter care. Thus, Title 5 of the Family
Law Article seeks to prevent the need
for removal of a child from its home, to
return a child to its home when possi-
ble, and where returning home is not
possible, to place the child in another

permanent placement that has legal
status.

In re: Adoption/Guardianship of No. 10941, 335 Md.
99, 104-06 (1994).

Thus, the statute was not designed to operate in
only what appellant refers to as the “worst cases.”
Instead, the statute recognizes that children need per-
manency and was intended to prevent children from
languishing in uncertainty while their parents may or
may not become able to care for them.

Moreover, In re Rashawn H., supra, the Court
stressed that the time a child spends in foster care is
relevant in a termination of parental rights decision:
“The State is not required to allow children to live per-
manently on the streets or in temporary shelters . . . or
to grow up in permanent chaos and instability, bounc-
ing from one foster home to another . . . because their
parents, even with reasonable assistance from DSS,
continue to exhibit an inability or unwillingness to pro-
vide minimally acceptable shelter, sustenance, and
support for them.” In re Rashawn H., 402 Md. at 501.

In sum, both the Family Law Article and relevant
case law provide that a juvenile court has the discre-
tion to terminate a parent’s rights even if his or her
case does not fall within appellant’s so-called “worst
case” category. And, as we have already concluded,
the trial court’s decision in this case was fully support-
ed by clear and convincing evidence that terminating
appellant’s rights was in the best interest of Machai.

Appellant also claims that her present unfitness
as a parent did not justify the termination of her
parental rights but only the removal of Machai from her
care. In making this argument, however, appellant fails
to consider the fact that Machai was, at the time of his
hearing, continuously in foster care for 28 months of
his life and that the circuit court determined that it was
unlikely that appellant would become a fit parent in the
near future. Indeed, it is in Machai’s best interest to
have a permanent and stable living situation; he
should not be forced to live in a constant state of flux
while appellant endlessly struggles with her parental
deficiencies. See In re Rashawn H., 402 Md. at 500-
01. Hence, appellant’s argument that the evidence did
not justify the termination of her parental rights is mer-
itless.

Moreover, appellant can find no succor in the fact
that, at one point in October 2008, the Department
considered returning Machai to her custody. Contrary
to her assertion, this is not, in her words, “a valid basis
for believing that [appellant could] one day rehabilitate
herself and play a more active role in Machai’s life.”
Indeed, given that appellant chose to “walk away from”
being reunited with her child, that incident was but one
indication that, as the court noted, she is not “particu-
larly interested in really pursuing” custody of Machai.
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Finally, because we have already concluded that
appellant’s unfitness as a parent was sufficient to over-
come the applicable “parental presumption,” there is
no need for us to consider her other argument that the
circuit cour t erred in finding “exceptional circum-
stances” to justify the termination of her parental
rights. See In re Rashawn H., 402 Md. at 496 (noting
that the parental presumption “may be rebutted only by
a showing that the parent is either unfit or that excep-
tional circumstances exist that would make the contin-
ued relationship detrimental to the child’s best inter-
est”).

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.
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The Circuit Court for Baltimore County, sitting as
a juvenile court, rejected, as untimely, the appellant’s,
Mel inda S.’s, object ions to the pet i t ions of  the
Baltimore County Department of Social Services (the
Department) for guardianship over, with the right to
consent to adoption of, her chi ldren, Jordan F.,
Aailiyah C., and Niesha W. On appeal, Ms. S. argues
that (1) she was prejudiced by ineffective assistance of
counsel, in that the Public Defender did not file timely
objections on her behalf; and (2) the trial court violated
her right to due process by terminating her parental
rights by operation of law.

Factual Background 
On July 21, 2009, the Department petitioned for

the termination of Ms. S.’s parental rights (TPR), with
respect to each of the three children. Ms. S. was
served by certified mail on September 8, 2009, with
the petitions, show cause orders, and notices of objec-
tion/requests for appointment of attorney forms. The
first paragraph of the show cause orders notified Ms.
S. in bold and capital letters that, “IF YOU DO NOT
MAKE SURE THAT THE COURT RECEIVES YOUR
NOTICE OF OBJECTION ON OR BEFORE THE
DEADLINE STATED IN PARAGRAPH 2 OF THIS
ORDER, YOU HAVE AGREED TO A TERMINATION
OF YOUR PARENTAL RIGHTS.” Substantially similar
language, also printed in bold and capital letters,
appeared on pages two and three of the three-page
show cause orders.1 Paragraph 2 of the show cause

order stated: “If you wish to object to the guardianship,
you must file a notice of objection with the Clerk of the
Court at the County Courts Building, 401 Bosley Ave.,
Towson, Maryland 21285-6754 within 30 days after
this Order is served on you.”2 Thus, any objections
were due to be filed in court no later than October 12,
2009. See Maryland Rule 1-203.

The notices of objection, in relevant part, read as
follows:

“(INSTRUCTIONS TO THE PERSON
SERVED WITH THE SHOW CAUSE
ORDER: IF YOU WISH TO OBJECT,
YOU MUST MAKE SURE THAT THE
COURT RECEIVES YOUR NOTICE
OF OBJECTION ON OR BEFORE
THE DEADLINE STATED IN THE
SHOW CAUSE ORDER. You may use
this form to do so. You need only sign
this form, print or type your name,
address, and telephone number
underneath your signature, and mail
or  del iver i t  to the Cour t  at  the
address shown in paragraph 2 of the
show cause order. IF THE COURT
HAS NOT RECEIVED YOUR NOTICE
OF OBJECTION ON OR BEFORE
THE DEADLINE STATED, YOU HAVE
AGREED TO A TERMINATION OF
YOUR PARENTAL RIGHTS. If you
wish to state your reasons, you may
state them on this sheet.)”3

This notice warns of the “deemed consent” con-
sequence established by Maryland Code (1984, 2006
Repl. Vol.), § 5-320(a)(1)(iii)1.C of the Family Law
Article (FL).4

On October 5, 2009, Ms. S. telephoned Meg
Newberger,  an adopt ions social  worker at  the
Department. Ms. S. read to Ms. Newberger the docu-
ments which had been served on her. The court found
that Ms. S. read specific language from the notice of
objection form.5 Ms. S. asked Ms. Newberger to explain
which documents she needed to sign. Ms. Newberger
told Ms. S. that, if she objected to the petitions, she
needed to “sign [the notice of objection forms] and get
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[them] to the courthouse” immediately.
At some time following her conversation with Ms.

Newberger, Ms. S. called the clerk’s office and was
advised “to speak to [her] lawyer.” Ms. S. attempted to
contact Robert English, an attorney in the Office of the
Public Defender who was representing her in the
ongoing child in need of assistance (CINA) proceed-
ings involving the three children. Ms. S. testified that
she was “put on hold for 14 minutes, 15.17 seconds,”
and that Mr. English did not return her call until twenty-
eight days later, “right before we went to Court for
November 23rd.”6

Ms. S., acting pro se, filed an objection to each
petition on November 23, 2009, forty-three days after
the objection period expired. The Department moved
to vacate Ms. S.’s objections, arguing that Ms. S.’s right
to object to the proceedings expired and that she had
consented to the requested relief by operation of law.
In a response filed by Mr. English on December 18,
2009, Ms. S. asserted, inter alia, that she had not been
properly served.

At a motion hearing on March 15, 2010, Mr.
English appeared for Ms. S. In addition to testifying to
the facts discussed supra, Ms. S. stated that she had
not completed the tenth grade and that she suffered
from depression, for which she received counseling
but took no medication. She was able to read, write,
and understand the English language. In his summa-
tion, Mr. English “noted” Ms. S.’s lack of education and
depression, on which Ms. S. now bases her denial of
due process argument, and he made “the claim that
she didn’t have effective assistance of counsel.”

The juvenile court rejected both contentions. With
regard to the ineffective assistance claim, the court
stated:

“And so even if it is true that [Ms. S.]
called her attorney after the conversa-
tion with Ms. Newberger, it was get-
ting very close to the time that 30
days expired. So if she called and did-
n’t get a return call from her attorney
immediately, that doesn’t necessarily
amount to ineffective assistance of
counsel.”

The court also concluded that Ms. S.’s limited
education and mental condition did not impair her abili-
ty to comply with the instructions in the show cause
orders, saying:

“I will note as an aside that there was
testimony from Ms. [S.] about having a
diagnosed mental health condition,
specifically she indicated that she was
diagnosed with depression. She’s not
taking any medication, she did not
indicate that she was diagnosed with

any other mental health disorders.
She seemed to be of clear mind and
she indicated also that she had gone
as far as ninth or tenth grade in
school but was able to read and write.
I don’t find that her mental health
diagnosis or her education . . . impact-
ed on her ability to file a timely Notice
of Objection.”

The juvenile cour t subsequently granted the
Department’s motion and petitions for guardianship
over the children, terminating Ms. S.’s parental rights in
Jordan F., Aailiyah C., and Niesha W.7 Ms. S.’s timely
appeal to this Court followed.

Discussion 
I. Ineffective Assistance of Counsel 

As an indigent parent in a TPR proceeding, Ms.
S. had a statutory right to counsel. Maryland Code
(2001, 2008 Repl. Vol.), § 16-204(b)(1)(vi) of the
Criminal Procedure Article, is applicable.8 It states
that, in “a family law proceeding under Title 5, Subtitle
3, Part II or Part III of the Family Law Article,” an indi-
gent parent shall be provided counsel by the Public
Defender in “a hearing in connection with guardianship
or adoption.”

Ms. S. asserts that her right to counsel vested at
the inception of the thirty-day objection period. In sup-
port of this contention, she notes that Mr. English rep-
resented her in the CINA proceedings that were pend-
ing when the Department filed the TPR petitions. She
also asserts that, during the thirty-day window, she
was under the belief that Mr. English was representing
her in this matter as well as the CINA proceedings, as
evidenced by her attempts to contact him after being
instructed by the clerk’s office to speak with her attor-
ney. Ms. S. argues that Mr. English’s legal representa-
tion was ineffective because he knew or should have
known that Ms. S. objected to the petitions and should
have filed objections on her behalf.

Ms. S.’s argument fails because, in order for her
to have any basis for excusing her non-compliance
with the thirty-day objection requirement on the ground
that Mr. English’s representation in the TPR case was
ineffective, it was necessary for Mr. English to have
assumed an attorney-client relationship with Ms. S. to
represent her in the TPR case within the thirty-day
period. The premise of Ms. S.’s argument is that, by
virtue of his having represented her in the CINA case,
Mr. English became her attorney for the TPR case as
well. That’s not the law.

Proceedings on a petition for guardianship, with
the right to consent to adoption, filed after December
31, 2005, are a separate action from the CINA case.
See FL § 5-302(a)(1) (Subtitle 3, “Guardianship to and
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Adoption through Local Department,” applies, with
respect to guardianship, only to “an individual who is
committed to a local department as a [CINA]”). With
one exception, not applicable here, a petition for
guardianship must precede a petition for adoption
under Subtitle 3. See FL § 5-313(a); Committee Note
to § 5-313, Maryland Laws 2005 c. 464 at 2606
(“Subsection (a) . . . is . . . revised to mandate, rather
than to allow, a ‘guardianship’ petition and . . . to apply
only to a [CINA] in the custody of a local depart-
ment[.]”).

That the CINA and TPR proceedings are distinct
is demonstrated by other statutes as well. FL § 5-
324(b) directs a juvenile court granting guardianship of
a child to issue “a separate order accompanying an
order granting guardianship” which “shall include a
directive terminating the child’s CINA case.” Such an
order would be redundant unless the CINA and TPR
proceedings were distinct. See also Maryland Code
(1973, 2006 Repl. Vol.), § 3-803(a)(4) of the Courts &
Judicial Proceedings Article (CJ) (providing for exclu-
sive juvenile court original jurisdiction over “[p]roceed-
ings to terminate parental rights after a CINA proceed-
ing”) (emphasis added). Further, separate petitions
must be filed to commence each proceeding. See FL §
5-313; CJ § 3-809.

Maryland Rule 9-105 also demonstrates that Mr.
English did not automatically become Ms. S’s attorney
in the TPR case by virtue of having represented her in
the CINA case. That rule provides, inter alia, the form
of the show cause order and the request for appoint-
ment of an attorney to be used in public agency
guardianship cases. Pursuant to that rule, the show
cause orders gave notice that she was “entitled to
have the court appoint an attorney to represent you in
this proceeding if . . . [y]ou are a natural parent of the
person to be adopted or for whom a guardian is sought
and . . . [d]o not have the money to hire an attorney.”
Rule 9-105 also requires that  the not ice of
objection/request for appointment of attorney form
substantially contain the following:

“2. I do/do not want the Court to
appoint an attorney to represent
me. (Circle one) 

“If I circled that I do want the court to
appoint an attorney for me, I believe
that I am entitled to a court-appointed
attorney because:
(Check appropriate box or boxes) 
....

“[ ] I am the parent of the person
for whom a guardian is sought
and:
[ ] I am under 18 years of age.

[ ] I have a disability that makes
me unable to participate effec-
tively in the case.
[ ] I object to the guardianship
and cannot afford to hire an
attorney because I am indigent.”

Thus, Rule 9-105 does not contemplate that a CINA
attorney is thereby the TPR attorney, despite CINA
cases being a most fertile source for TPR cases.

FL § 5-316(b)(2) requires that the show cause
order on a petition for guardianship be served, inter
alia, on “each living parent’s last attorney of record in
the CINA case[.]” The purpose of this provision is not
because the attorney in the CINA case is considered
also to represent the parent in the TPR case. The pur-
pose of  the provis ion,  when i t  was codi f ied as
Maryland Code (1984, 1999 RepI. Vol.), FL § 5-322,
was explained in In re Adoption No. 6Z000045, 372
Md. 104, 812 A.2d 271 (2002). There, the child was
adjudicated to be a CINA in March 2000, approximate-
ly four months after social services had lost all contact
with the mother. A public defender represented the
absent mother during the CINA hearing. One month
later the court struck the appearance of the public
defender from the CINA case. In December 2000, the
petition for guardianship was filed, but the public
defender was not served, and social services was
unable to serve the mother. She appeared on the
scene in May 2001 and, by counsel, objected to social
services’s motion that she be deemed to have waived
notice. The mother also argued that the failure to serve
her CINA attorney precluded a finding of waiver on her
part. In response to the latter argument, social ser-
vices submitted that notice to the CINA attorney was
not required because that attorney’s appearance had
been stricken. The Court of Appeals construed the
statute to require notice to the CINA attorney, and
explained:

“[T]he Department’s duty to comply
with the plain statutory notice require-
ment does not depend on whether the
former attorney chooses to act on
behalf of the former client or, in some
way, can assist the Depar tment in
finding the parent. Furthermore, the
attorney notification requirement does
not apply only when a petitioner is
certain that the attorney receiving the
notice will be able to assist in locating
the parent. . . .

“Once notified, the former attor-
ney, although not obligated to act for
the parent, might have information
that might assist the petit ioner in
locating the parent. The former attor-
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ney may also be able to personally
contact the parent to inform him or her
of the nature and consequences of
the TPR proceeding. Along with com-
plying with the other statutory meth-
ods for reaching the parent, the attor-
ney notification requirement ensures
that a petitioner has exhausted all of
the means for contacting the parent
for which the Legislature provided.”

Id. at 125 n.11, 812 A.2d at 283 n.11 (emphasis
added).

Because Mr. English had no instructions from
Ms. S. that she wanted him, or his office, to represent
her in contesting the TPR case, he could not, on his
own initiative, file the objection for her within the thirty-
day per iod. From the standpoint of professional
responsibi l i ty,  we see no substant ial  di f ference
between the instant matter and ln re Adoption of Darjal
C., 191 Md. App. 505, 992 A.2d 503 (2010). There, we
dismissed an appeal in a case in which the parental
rights of a mother had been terminated. She had not
participated in the trial court proceedings, and her
attorney could not locate her. Nevertheless, he noted
an appeal on her behalf. Quoting, with emphasis, from
State Comm’n on Human Relations v. Anne Arundel
County, 106 Md. App. 221, 241, 664 A.2d 400, 410
(1995), we reiterated that “an attorney has no right
on his own initiative to appeal from an order or
judgment affecting the interests of his client[;
rather,] the client must make the ultimate decision
as to the end he or she seeks.” In re Adoption of
Darjal C., 191 Md. App. at 524, 992 A.2d at 514. There
is no evidence that, when Ms. S. telephoned Mr.
English’s office sometime following the telephone con-
versation of October 5, 2009, with Ms. Newberger, Ms.
S. left a message asking Mr. English to represent her
and instructing him to file an objection for her.

Ms. S. bases her ineffective assistance of coun-
sel claim on In re Adoption of Chaden M., 189 Md.
App. 411, 984 A.2d 420 (2009), cert. granted, 415 Md.
40, 997 A.2d 791 (2010). In that case, the Baltimore
City Department of Social Services sought to termi-
nate the parental rights of a mother, April C. The
Department filed the TPR petition with a request that
an attorney be appointed to represent April C., due to
her mental health disability. Two days later, April C.
was personally served with the petition and show
cause order, and an appearance was entered on her
behalf by a court-appointed attorney from the Office of
the Public Defender.9 The attorney filed a notice of
objection after the thirty-day period had expired, and
the juvenile court granted the Department’s motion to
vacate the late objections.

On appeal, this Court held that a parent’s statu-

tory r ight to counsel in a TPR case necessar i ly
“includes the right to effective assistance of counsel.”
Id. at 431, 984 A.2d at 432. Moreover, we stated that a
claim of ineffective assistance in a TPR case is gov-
erned by the two-prong test set forth in Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984). In
re Adoption of Chaden M., 189 Md. App. at 433, 984
A.2d at 433. We concluded in Chaden M. that coun-
sel’s failure to file a timely objection to the TPR petition
constituted ineffective assistance. Id. at 437, 984 A.2d
at 435.

There is a critical difference between the facts in
Chaden M. and those in the instant matter. April C.
was represented by counsel prior to the expiration of
the thirty-day objection period; Ms. S. was not repre-
sented in the TPR case by Mr. English, for the reasons
set forth above. It was incumbent on Ms. S. timely to
file the objection, or cause it timely to be filed, as the
papers served on her clearly warned.

It is important to note that the ruling requested by
Ms. S., if granted, would have the practical effect of
rendering the deemed consent provision of FL § 5-320
a nullity by affording late-filing parents an escape from
the thir ty-day objection deadline in public agency
guardianship petitions of CINAs. Such a result would
violate the legislative purpose of deemed consent. The
Court of Appeals’ discussion of the legislative develop-
ment of  deemed consent in In re Adopt ion No.
93321055, 344 Md. 458, 687 A.2d 681, cert. denied,
520 U.S. 1267, 117 S. Ct. 2439 (1997), is instructive. In
that case, the Court held that a parent who fails to file
a timely notice of objection irrevocably consents to the
TPR petition by operation of law, unlike a parent who
voluntarily consents. The legislative history demon-
strated that the TPR reforms in the late ‘80s and early
‘90s sought to minimize lengthy delays in placing chil-
dren in permanent settings. Writing for the Court,
Judge Wilner stated:

“[T]he General Assembly intended to
eliminate any uncer tainty over the
effect of a parent’s failure, after proper
notice, to file a timely objection. The
sole purpose of regarding such a
lapse as a statutory consent imposed
by operation of law and directing the
court to proceed accordingly was to
treat the case thereafter as though it
were uncontested — to avoid the
need for further notice and hearing
and thus to speed up the judicial com-
ponent of the permanency planning
process.

. . . .
In light of this history, it is evi-

dent that any construction of [the rele-
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vant statutes] that would have the
effect of engendering further delays or
imposing additional impediments to
achieving permanent and stable fami-
ly settings for children placed in foster
care, usually as the result of a CINA
proceeding, would be flatly inconsis-
tent with and antithetical to the clear
legis lat ive purpose, and is to be
avoided unless absolutely required.”

Id. at 483-84, 687 A.2d at 693-94.

II. Due Process 
Ms. S. also contends that the refusal to honor her

untimely objections was fundamentally unfair, in viola-
tion of her right to due process. The crux of Ms. S.’s
argument is that her lack of education rendered her
unable to understand a “complex legal document,”
which justified her late objections.

A parent’s rights in his or her children are afford-
ed “Constitutional protection and . . . their termination
by the State must comport with strict due process
requirements.” In re Adoption Nos. T00130003 &
T00130004, 370 Md. 250, 262, 805 A.2d 254, 261-62
(2002). The Court of Appeals has held that the thirty-
day absolute deadline for filing an objection to the TPR
petitions imposed by Rule 9-107 comports with the
requirements of due process. In re Adoption No.
93321055, 344 Md. at 494, 687 A.2d at 698 (“[I]n the
normal case . . ., the parent is given fair and adequate
notice of what is required and a fair and adequate
opportunity to file a timely notice of objection.”). There
are, however, two possible instances where due
process considerations may require a juvenile court to
accept an untimely objection:

“The first, which we alluded to in In re
Adoption No. 93321055, is where the
failure to file a timely objection was
based upon some extraordinary cir-
cumstance of  such a compel l ing
nature as to make it fundamentally
unfair to regard the failure as an effec-
tive consent. Certainly, the kind of
problem postulated by the Publ ic
Defender in that case — a true physi-
cal inability to file a timely objection —
would qualify. So, too, would inaction
based on the kind of duress or mis-
representation that would suffice to
render the decision not to object invol-
untary and not the exercise of free
will.”

In re Adoption Nos. T00130003 & T00130004, 370 Md.
at 262, 805 A.2d at 261.

The evidence in this case fails to approach

“extraordinary circumstances.” When asked by the
court whether she was able to “read and write and
understand the English language,” Ms. S. responded,
“Yes, I can.” The show cause order “explains in plain
language that the parents have the right to object to
the guardianship but that, if they wish to object, they
must file their objection with the court by the date set
forth in the order.” In re Adoption No. 93321055, 344
Md. at 479, 687 A.2d at 691 (emphasis added).
Accordingly, Ms. S. should not have had trouble under-
standing what was required of her in order to object in
a timely fashion. To the extent that she did not under-
stand, her October 5 conversation with Ms. Newberger
should have remedied any confusion while affording
her sufficient time to file objections prior to the October
12 deadline.

For all the foregoing reasons, we shall affirm.

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE COUNTY AFFIRMED.

COSTS TO BE PAID BY THE APPELLANT.

FOOTNOTES
1. The text and format of the show cause order are pre-
scribed by Maryland Rule 9-105(e) (2010).

2. The thirty-day period for filing a notice of objection is set
by Rule 9-107(b) where service is effected within this State.

3. The text and format of the notice of objection are pre-
scribed by Maryland Rule 9-105(f).

4. Unless otherwise indicated, all references to the Family
Law Article are to the 2006 Replacement Volume. FL § 5-
320, in relevant part, provides:

“(a) Consent and acquiescence or
best interests. — A juvenile court may
grant guardianship of a child only if:

....

“(iii) 1. each of the child’s living par-
ents consents:

....

“C. by failure to file a timely notice of
objection after being served with a show
cause order in accordance with this subti-
tle[.]”

5. At a hearing on Ms. S.’s objections, she testified that notice
of objection forms were not included with the show cause
orders served on her. Ms. S. claimed that she eventually
obtained copies of the notice of objection form when she
went to the Juvenile Department of the circuit court clerk’s
office and filed her objections. The court did not credit Ms.
S.’s testimony. Based on Ms. Newberger’s testimony, the
court found that Ms. S. was served with the notice of objec-
tion forms along with the petitions and show cause orders on
September 8, 2009. Ms. S. does not question that finding of
fact on this appeal.

6. Ms. S. and Mr. English were in court on this date, appar-
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ently in relation to Ms. S.’s CINA case.

7. Each child has a different putative father. No person claim-
ing standing as a father participated in the proceedings
below or is a party to this appeal.

8. When Ms. S. ultimately filed her request for appointment of
an attorney, she based it only on indigency and did not claim
a disability.

9. April C.’s attorney in the TPR proceeding also acted as her
attorney in the CINA case.
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William H. Savage, III, appeals from the dis-
missal by the Circuit Court for Wicomico County of his
petition to modify his child support obligation and from
a finding by that court that he was in contempt of its
order requiring him to pay child support and attorney’s
fees to Julie A. Savage, his former wife and appellee.1

For our review, William Savage presents two
questions:

I. Did the circuit court err in dis-
missing his petition for modifica-
tion of child support?

II. Did the circuit court err in holding
that he was in contempt for failing
to pay child support without first
holding a hearing on his petition
to modify his child support obliga-
tion?

Because we conclude that the circuit court erred
in dismissing his modification petition, but affirm its
finding of contempt, we remand this case to that court
for it to consider whether and to what extent Mr.
Savage’s child support obligation should be modified.

BACKGROUND
In a previous appeal involving the same parties,

Savage v. Savage, No. 1727, Sept. Term, 2008, this
Court set forth, in its factual statement, the personal
and legal history of the parties’ relationship. That state-
ment, which is as pertinent to this appeal as it was to
the issues raised in the previous appeal, reads in part:

William H. Savage, III and Julie
A. Savage were married on August
16, 1997. During the marriage, two
sons were born: P., born January 27,
1999, and Z., born July 19, 2000. In
September 2002, the parties separat-
ed, and on September 19, 2002, they
entered into a child custody and visi-
tation agreement, which gave both
parties joint physical and joint legal
custody. By an agreement dated
March 13, 2003, the Savages modi-
fied their arrangement, but still main-
tained joint physical and legal cus-
tody.

[William Savage] filed a com-
plaint for limited divorce on March 24,
2004. [Julie Savage] filed her answer
on Apr i l  23,  2004, and f i led an
amended answer on July 8, 2004. By
a consent order dated June 24, 2005,
the court ratified the parties’ custody
agreement. The consent order, among
other things, also required [William]
Savage to pay $2,[0]00 per month for
chi ld suppor t and al imony for 32
months, with a recalculation to occur
at that time “based upon the Maryland
Child Support Guidelines.” On July 8,
2005, [William Savage] was granted a
judgment of absolute divorce. The
judgment modified, but did not merge,
with the consent order.

The par t ies maintained resi-
dences near each other in Salisbury
and continued to share custody.[ ] But
in May 2006, [William Savage] remar-
ried and moved to Lewes, Delaware,
while continuing his employment in
Salisbury. As a result, in March 2007,
the parties agreed to rotate physical
custody weekly. . . .

Unhappy with [Julie Savage’s]
alleged violation of the June 2005
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consent order prohibiting her from
allowing a man to whom she was not
married stay with her and the children,
[William Savage], on July 11, 2007,
filed a petition to modify custody.

[ ]

[“Later in the proceedings, he also
sought a recalculation of child support
under the soon-to-be-reopened provi-
sions of the consent order.”] [Julie
Savage] filed an answer and a counter
complaint to modify custody. . . .

* * * *
On March 26th and 27th and on

May 21
st

and 29
th
, 2008, the circuit

court held hearings on the requests
for modification of custody, visitation,
and child support). [ ] . . .

On June 26, 2008, the circuit
court entered a written order, which
modified the joint custody arrange-
ment and granted sole legal and phys-
ical custody to [Julie Savage]. After
determining that [William Savage] had
a total income of $239,341.00 and
that [Julie Savage) had a total income
of $20,468.00, for 2007, the cour t
granted [Julie Savage) $2,500 per
month for child support.

On August 19, 2008, the court
denied all of [William Savage’s] post-
judgment motions except a motion to
amend its June order to make the
child support retroactive to February
2008[ ] The court’s order also awarded
[Julie Savage] $9,000 in attorney’s
fees. On September 17, 2008, appel-
lant filed a notice of appeal. . . .

Then, on September 29, 2008, while William
Savage’s appeal was still pending in this Court, Julie
Savage filed a petition for contempt in the circuit court
claiming that Mr. Savage failed to pay any of the child
support or attorney’s fees the court had ordered. In
response, William Savage filed a petition to modify his
child support obligation on November 3, 2008, and an
opposition to Julie Savage’s contempt petition on
November 13, 2008. In his modification petition, Mr.
Savage claimed that, in the four months since the cir-
cuit court had issued its order, the parties’ financial cir-
cumstances had mater ial ly changed “in that his
income ha[d] decreased; the expenses relating to the
minor children ha[d] decreased and the income and/or
financial resources of [Julie Savage] ha[d] increased.”
And, in his opposition, he argued that he should not be
held in contempt because he had appealed the circuit
court’s order awarding Julie Savage child support and

attorney’s fees, which was still pending; filed a petition
to reduce the amount of monthly child support; and did
not have the ability to pay the ordered child support.

Julie Savage then fi led a motion to dismiss
William Savage’s modification petition, arguing that,
“until such time as [the Court of Special Appeals] ren-
ders an opinion on [Mr. Savage’s] appeal,” the circuit
court had “lost jurisdiction with respect to the subject
matter of child support” and that “there [was] no defini-
tive baseline upon which [Mr. Savage’s financial] cir-
cumstances [could have been] measured to determine
if his circumstances [had] changed.” Opposing that
motion, William Savage claimed that the circuit court
had the requisite subject matter jurisdiction and, alter-
natively, asked the circuit court to stay his modification
petition until his appeal had been decided.

On December 12, 2008, the circuit court held a
hearing on both petitions. At the outset of the hearing,
the court granted Julie Savage’s motion to dismiss
William Savage’s modification petition on the ground
that it “lack[ed] jurisdiction because the heart of that
matter [was] currently in Annapolis with the Court of
Special Appeals.” As for the contempt petition, the
court considered evidence relating to William Savage’s
financial status and to the fact that he had not paid any
of the awarded child support or attorney’s fees. Based
on the evidence presented, the court held William
Savage in constructive civil contempt of its previous
order, finding that he had the “present ability to pay
both” the child support and the attorney’s fees due and
that “there [had been] no material changes [in his
financial status] that would [have] adversely impact[ed]
his ability to pay [the] child support or attorney’s fees.”
The court then declared:

[William Savage] may purge himself of
contempt, of this constructive civil
contempt by paying to [Julie Savage]
the sum of $36,500, that’s $27,500
child support plus $9,000 attorney’s
fees by the 31st of December 2008.

DISCUSSION

I.
William Savage contends that the circuit court

erred in dismissing his petition to modify his child sup-
port obligation. Relying on Link v. Link, 35 Md. App.
684 (1977), and Garland v. Garland, 22 Md. App. 80
(1974), he claims that the circuit court was not “divest-
ed of jurisdiction to modify [his] child support [obliga-
tion] while that issue was on appeal.”

Although Julie Savage no longer maintains that
the circuit court lacked the jurisdiction to render a deci-
sion on William Savage’s modification petition, she
nonetheless insists that it would not have been pru-
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dent for the circuit cour t to render a decision on
William Savage’s petition at the December 2008 hear-
ing because, as she avers in her brief, “[t]he posture of
the case before the Circuit Court at the December
Hearing made it effectively impossible for the Court to
render a decision because it could not predict this
Court’s decision regarding Mr. Savage’s financial cir-
cumstances.” Alternatively, she suggests that “even if
[the circuit court’s] decision to dismiss the Petition for
Modification of Child Support was in error as a matter
of law, the error is harmless in that Mr. Savage has
been free to re-file his petition since this Court’s
Opinion in Appeal No. 01727.” We disagree with both
of these contentions.

As this Court has previously noted, a circuit court
may modify a child support order when there has been
a “material change” in the “circumstances” that initially
justified the award. See, e.g., Payne v. Payne, 132 Md.
App. 432, 442 (2000) (“After the court sets the child
support obligation, the trial court may modify the child
support payment only if there is an affirmative showing
of a material change in circumstances in the needs of
the children or the parents’ ability to provide support.”).
Noting an appeal does not divest the circuit court of
the jurisdiction to do this. It may still modify a child
support award should there be a material change in
the relevant circumstances while the appeal is pend-
ing. See Garland v. Garland, 22 Md. App. 80, 85
(1974) (recognizing that courts have “power, pending
an appeal, to modify the support payment provisions
of a divorce decree in the event of changed circum-
stances which ar ise subsequent to the or iginal
decree”); Koffley v. Koffley, 160 Md. App. 633, 643-43
(2005); Link v. Link; 35 Md. App. 684, 687 (1977).
Hence, the circuit court plainly had the jurisdiction to
modify William Savage’s support obligation while his
appeal was pending in this Court. Therefore, even if it
might have not been prudent to rule on the modifica-
tion petition at the December 2008 hearing as Julie
Savage suggests, the circuit court erred in dismissing
William Savage’s petition on jurisdictional grounds.

Nor was the court’s error in this instance harm-
less. By dismissing his modification petition, the court
deprived William Savage of the opportunity to have his
suppor t  obl igat ion retroact ively modif ied as of
November 3, 2008, the date on which he initially filed
his petition. See § 12-104(b) of the Family Law Article
(“A court may not retroactively modify a child support
award prior to the date of the filing of the motion for
modification.”). Accordingly, if William Savage were
simply to re-file his petition as Julie Savage suggests,
he would only be entitled to a retroactive modification
from the date on which he filed his new petition. Thus,
we must vacate the circuit court’s decision to dismiss
William Savage’s modification petition.

II.
William Savage contends that “[t]he trial court

erred in proceeding with the Contempt Action . . .
before providing him an opportunity to pursue” his
modification petition. In his view, the circuit court erred
in finding him in contempt of its previous order “when it
was unclear what amount of child support would be
due and owing” given that his modification petition had
not been ruled upon. He therefore requests that we
“vacate” the finding of contempt and “all relief afforded
thereto.” We shall decline William Savage’s invitation.

Here, the circuit court properly proceeded with
Julie Savage’s contempt petition because neither
William Savage’s appeal nor his subsequent modifica-
tion petition relieved him of his obligation to make the
court-ordered child support and attorney’s fee pay-
ments that were due as a result of the court’s August
2008 order. See Quarles v. Quarles, 62 Md. App. 394,
403 (1984) (recognizing that a parent is obligated to
pay child support as ordered “until the amount is modi-
fied by the court” and that noting an appeal from a
child support order does not stay the operation of that
order). Cf. Lewis v. Lewis, 219 Md. 313, 316 (1959) (“A
wife is entitled to the continuance of alimony during
the pendency of an appeal to this Court and until its
final disposition. The Chancellor has jurisdiction to
consider modif icat ion of  the award, despi te an
appeal.”). But, because we concluded that the circuit
court erred in dismissing William Savage’s petition for
modification of his child support obligation, the court
may wish to re-calculate his arrearages should his
support obligation be retroactively modified as of any
time prior to the December 2008 hearing.

JUDGMENT OF THE CIRCUIT
COURT FOR WICOMICO COUNTY

AS TO THE DISMISSAL OF
WILLIAM SAVAGE’S PETITION
FOR MODIFICATION OF CHILD

SUPPORT VACATED. JUDGMENT
AS TOJULIE SAVAGE’S PETITION

FOR CONTEMPT AFFIRMED. CASE
REMANDED FOR PROCEEDINGS

CONSISTENT WITH THIS OPINION.
COSTS TO BE DIVIDED EVENLY

BETWEEN THE PARTIES.

FOOTNOTE

1. Apparently, at some point in time, Julie Savage changed
her name to Julie Schneider. For purposes of this appeal,
however, we will nonetheless refer to appellee as “Julie
Savage.”
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This case arises out of a divorce action in the
Circuit Court for Montgomery County. The court deter-
mined that appellant, Howard Vine, and appellee,
Lydia Vine, were validly married in 2000, and it granted
a divorce to Ms. Vine and awarded her attorney’s fees
in the amount of $19,178.27.

On appeal, Mr. Vine presents three questions for
our review, which we quote:

1. Did the par t ies val id ly marry
under the laws of either the State
of Maryland or the Distr ict  of
Columbia when they participated
in a religious marriage ceremony
in the District of Columbia under
the auspices of a Montgomery
County, Maryland marriage certifi-
cate in a ceremony presided over
by an unauthorized celebrant?

2. Al ternat ively,  d id the par t ies
establ ish a val id common law
marriage under the laws of the
District of Columbia?

3. Did the trial court err in awarding
attorney’s fees where the record
below does not establish an ade-
quate statutory basis for the fee
award and where the trial court
made no findings of fact regarding

whether the fees were reasonable
or necessary?

For the reasons stated below, we shall affirm the
judgment of the circuit court.

FACTUAL AND PROCEDURAL BACKGROUND
Mr. and Ms. Vine met in August 1999. Mr. Vine

had been admitted to Suburban Hospital in Bethesda,
Maryland, as a patient, and Ms. Vine, a registered
nurse, provided his post-operative care. The parties
began dating soon after Mr. Vine was released from
the hospital, and in November 1999, they began living
together in Potomac, Maryland. In May of 2000, Mr.
and Ms. Vine became engaged to be married. On
August 26, 2000, the parties participated in a religious
wedding celebration in Washington, D.C.

The Vines subsequently resided in Potomac,
Maryland, owning two homes as tenants by the
entireties. Mr. Vine worked in Washington, D.C., and
throughout the marriage, the Vines attended social
and work related events in Washington, D.C. In
December 2006, after approximately six years of mar-
riage, the parties separated. On March 26,2008, the
par ties entered into a “Voluntary Separation and
Property Settlement Agreement,” (the “Agreement”)
which referred to Mr. Vine as “Husband” and Mrs. Vine
as “Wife” and provided that the parties “were married
on August 26, 2000.” The Agreement provided for a
distribution of marital property, the division of “certain
retirement accounts,” and alimony for Ms. Vine in the
amount of $3,500 per month for a period of 36 months.
In early April, however, a few days after executing the
Agreement, Mr. Vine asserted that the parties had
never been legally and validly married to one another.

On May 21, 2008, Ms. Vine filed a Complaint for
Absolute Divorce in the Circuit Court for Montgomery
County, requesting an absolute divorce on the ground
of a one-year voluntary separation. On July 7, 2008,
Mr. Vine fi led an Answer, as well as a Motion to
Dismiss and Request for Declaratory Judgment. In
support of his Motion to Dismiss, Mr. Vine alleged that
the parties were “never legally married,” and therefore,
a divorce was improperly requested by Ms. Vine. Mr.
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Vine also sought a declaratory judgment that the par-
ties were not husband and wife and were never legally
married, and further, that the Agreement entered into
on March 26, 2008, was not enforceable.

On July 25, 2008, Ms. Vine f i led Plaint i f f ’s
Opposition to Motion to Dismiss and Response to
Request for Declaratory Judgment. She argued that
the requirements for a valid marriage under Maryland
law had been satisfied, noting that the parties had
obtained a valid marriage license, participated in a
marriage ceremony, and complied with all other rules
regarding eligibility to many. Ms. Vine argued that,
even if there was noncompliance, Maryland law does
not render a marriage “null and void” for failure to
abide by statutory requirements. Finally, Ms. Vine
argued that the “parties are also married in accor-
dance with the laws of the District of Columbia regard-
ing common law marriages, which is recognized by
Maryland law.” With regard to Mr. Vine’s Request for
Declaratory Judgment, Ms. Vine asserted that declara-
tory judgments are not permitted in cases involving
divorce or annulment.

On August 8, 2008, the circuit cour t denied
Defendant’s Motion to Dismiss and Request for
Declaratory Judgment. Following the court’s order, Ms.
Vine filed an Amended Complaint on November 14,
2008, restating the claims in her original Complaint, as
well as addressing Mr. Vine’s contentions that the par-
ties were never legally married.

On May 26, 2009, trial commenced. Ms. Vine tes-
tified that she and Mr. Vine participated in two mar-
riage ceremonies: a civil ceremony in early August of
2000, in Bethesda, Maryland; and a religious ceremo-
ny on August 26, 2000, in Washington, D.C. She testi-
fied that the civil ceremony took place in the office of
Rabbi Steven Baars, a licensed rabbi in Maryland. Ms.
Vine described the civil ceremony as a “formality,” and
she asked Rabbi Baars to wait to sign the marriage
certificate until the ceremony on August 26, 2000,
which she viewed as the parties’ “real wedding day.”
On August 26, 2000, the parties participated in a reli-
gious marriage ceremony in Washington, D.C., that
included two rabbis and 150 family members, friends,
and colleagues.

Ms. Vine then testified regarding her marriage
with Mr. Vine. She testified that they considered them-
selves to be married and held themselves out as such
in Maryland and Washington, D.C. They purchased two
homes together in Potomac, Maryland, which were
held as tenants by the entireties. Mr. Vine included Ms.
Vine on his health insurance plan, and they listed each
other in their respective wills. They filed joint tax
returns in Washington, D.C. as “married filing jointly,”
and they held a joint bank account at Citibank. Mr. and
Ms. Vine attended numerous social functions together

in Washington, D.C., and they stayed there overnight
on one occasion when they were celebrating Mr. Vine’s
birthday. They received the “Golden Chuppah Award”
for being an “outstanding Jewish couple in the commu-
nity.”

On cross-examination, Ms. Vine confirmed that
she sent an email to Mr. Vine on March 27, 2008, the
day after Mr. and Ms. Vine signed the Agreement,
where she stated:

“I know we were married in D.C., but I think they
called it ‘Maryland’ because that’s where the rabbi was
licensed. Does it matter?” When asked by Mr. Vine’s
counsel if the parties were married in a civil ceremony
on August 26, 2000, as stated in her Complaint, Ms.
Vine acknowledged that they were not.

Prior to Rabbi Baar’s testimony, Mr. Vine’s coun-
sel objected, as he had during Ms. Vine’s testimony,
that testimony regarding a civil ceremony in early
August should not be permitted because Ms. Vine’s
Complaint referred only to the marriage ceremony on
August 26, 2000. After considering Mr. Vine’s con-
tention that the pleadings did not put him sufficiently
on notice of the arguments that Ms. Vine was making
at trial, the judge invited Ms. Vine to file an amended
complaint, which would include her allegations regard-
ing the two marriage ceremonies, as well as her claim
regarding a common law marriage. The trial court
granted a continuance until June 30, 2009;

The cour t then heard the testimony of Ruth
Baars, Rabbi Baars’ wife, because she was unable to
attend trial on June 30, 2009. Ms. Baars testified that,
in planning the Vines’ wedding, she and her husband
discussed with Mr. and Ms. Vine the necessity of hav-
ing two ceremonies because Rabbi Baars was not
authorized to perform weddings in Washington, D.C.
Ms. Baars was a witness to the civil ceremony, which
was “probably two to three weeks” before the August
26, 2000, ceremony.

On June 2, 2009, Ms. Vine filed her Second
Amended Complaint, adding allegations that: (1) the
parties “were married in a civil ceremony on or about
August 4, 2000, in North Bethesda, Maryland,” and (2)
“[a]lternatively, commencing in or around August 2000,
the parties held themselves out as husband and wife,
meeting all of the requirements of a common law mar-
riage as recognized in Washington, D.C.”

On June 22, 2009, Mr. Vine filed his Answer to
Ms. Vine’s Second Amended Complaint. Mr. Vine
alleged that no ceremony ever took place on August 4,
2000, arguing that, as stated on the marriage certifi-
cate filed by Rabbi Baars, the parties were married on
August 26,2000. He asserted that the August 26,
2000, ceremony took place in Washington, D.C., but
the parties did not obtain a marriage license in the
District of Columbia. Accordingly, he argued, the par-
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ties were not lawfully married. Mr. Vine further assert-
ed that he and Ms. Vine were not “married by virtue of
a common law marriage in the District of Columbia,
having never been a resident of  the Distr ict  of
Columbia nor lived as husband and wife in the District
of Columbia.”

On June 30, 2009, trial recommenced. Ms. Vine
reiterated her testimony regarding the civil ceremony
that took place on August 4, 2000. She testified that,
although she initially could not remember when the
civil ceremony took place, her calendar led her to the
conclusion that the ceremony was on August 4, 2000.
She had circled that day with a heart. With respect to
the email that she had sent to Mr. Vine on March 27,
2008, referencing the marriage in Washington, D.C.,
she explained that she did not mention the August 4,
2000, civil ceremony in her email because the reli-
gious ceremony was what she and Mr. Vine referred to
as their wedding day.

Rabbi Baars testified next. He had known Ms.
Vine since approximately 1999, and he met Mr. Vine
later that year when the parties began dating. He and
his wife were close friends with Mr. and Ms. Vine
before their separation. When the parties requested
that he marry them, he explained that he could not
marry them in Washington, D.C. because he was not
authorized to perform weddings there. He performed
the Vine’s civil ceremony on August 4, 2000, with his
wife present, but he agreed to Ms. Vine’s request to
wait to sign the marriage certificate until August 26,
2000.

On cross-examination, Rabbi Baars discussed
the Jewish holiday, Tisha B’Av and how it precluded
the Vines from marrying in the three weeks prior to,
and on the date of, the holiday, which was on August
9th or 10th of that year. He explained that, according
to the Jewish tradition, the Vines could not marry reli-
giously, but they could marry civilly during that time
period, which they did.

After Ms. Vine rested her case, Mr. Vine moved to
dismiss the Complaint, arguing that Ms. Vine failed to
prove that the parties were married on August 4, 2000,
and that Ms. Vine did not establish the elements of a
common law marriage in the District of Columbia
because the parties did not live there as husband and
wife.

Ms. Vine argued that she did prove that she and
Mr. Vine were married in the State of Maryland, noting
the testimony that there was a civil ceremony in
Maryland, a fact she alleged was proven by the mar-
riage license. Ms. Vine argued that, even if the mar-
riage license was misdated, this was a technicality that
did not void the marr iage under Maryland law.
Additionally, she argued that the evidence established
a common law marriage in Washington, D.C.

The trial court denied the motion on the issue
whether a valid marriage occurred in Maryland, con-
cluding that “there was abundant evidence for which I,
the trier of fact, could conclude, if I chose to, that there
was a ceremony that took place in Maryland.” The
court did not reach the issue whether a common law
marriage was proven.

Mr. Vine then presented his case. He testified
that he met Rabbi Baars prior to his engagement to
Ms. Vine, and that he and Ms. Vine occasionally cele-
brated Jewish holidays with Rabbi Baars and his wife.
He and Ms. Vine wanted Rabbi Baars to officiate their
wedding, but there were scheduling conflicts. Rabbi
Baars advised them that they could not be married in
the three weeks prior to, or on the date of, the Jewish
holiday, Tisha B’Av. Additionally, Mr. Vine was sched-
uled to be out of town at the Democratic Convention
for a week and a half in August. Mr. Vine testified that
when Rabbi Baars spoke to him and Ms. Vine regard-
ing the “off limits period” leading up to the Jewish holi-
day, Rabbi Baars never indicated a difference between
a civil ceremony and a religious ceremony.

Mr. Vine testified that he and Ms. Vine were mar-
ried on August 26, 2000, in Washington, D.C. He testi-
fied that, after the wedding, he and Ms. Vine never
resided in or stayed overnight in Washington, D.C. Mr.
Vine denied that there was a separate civil ceremony
on August 4, 2000, testifying that he was working that
day.

Mr. Vine explained that he did not know that there
was any question regarding the validity of his marriage
until after he signed the Agreement on March 26,
2008, and he worked with his attorney to prepare an
answer to the complaint for divorce from Ms. Vine. Mr.
Vine confirmed that, prior to that time, he and Ms. Vine
held themselves out as a married couple.

On cross-examination, Mr. Vine acknowledged
that, in addition to the parties’ stay in Washington, D.C.
after their marriage ceremony, it was “possible” that
they stayed in the District of Columbia overnight for his
birthday in 2005. He further testified that, after the
marriage ceremony, he and Ms. Vine attended social
functions together in Washington, D.C., and he intro-
duced Ms. Vine to coworkers as his wife.

At the conclusion of the parties’ arguments, the
court ruled on the issue of whether a civil ceremony
took place on August 4, 2000. The court found that the
testimony was unclear as to “what happened, if any-
thing” on August 4, 2000.1 It determined there was no
valid civil ceremony in Maryland. With regard to the
testimony presented, the court stated the following:

[T]here’s really no clear testimony as
to when this alleged civil ceremony in
Maryland took place. Now, I do have
the diary that was kept by the plaintiff
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with a heart on it. . . .
But the uncontradicted evidence

was that one year before that appar-
ently Mr. Vine was flat on his back in a
hospital having serious surgery, and
on that day he met the woman that
came to be Mrs. Vine. So, there’s a
very plausible explanation to me for
why that heart is there.

Also,  when we look at  the
entr ies that  are on the calendar
there’s really nothing to reference the
fact that on that day she was, what I
would consider to be a very, very
important day in her life. I understand
that the, the main ceremony was sup-
posed to happen on the 26th and this
was sort of a collateral proceeding,
but, geesh, you’re, you’re getting mar-
ried that day, that’s something, to me,
that people remember.

Let’s just say [that the] shoddy
record keeping by the rabbi . . . didn’t
make me feel real good.

Here’s a man who’s supposed to
off ic iate at  proceedings that are
extremely important to congregants
and doesn’t even keep a record.

And I ’m also persuaded by
either a very good acting job by Mr.
Vine, or what appeared to be a very
sincere and vehement denial that this
occasion ever took place.

And lastly, the e-mail that’s been
referenced to . . . which, to me, if I
were being confronted with this prob-
lem . . . the first thing I’d say there
was, “We got married in Maryland,
remember? Remember, you had to
leave work? You had to come to
Kensington,” or wherever it was, “That
the rabbi was presiding over this
abbreviated ceremony.”

After determining that there was no civil ceremo-
ny in Maryland on August 4,  2000, two issues
remained: (1) whether a valid Maryland marriage exist-
ed, notwithstanding the fact that the ceremony took
place outside of the jurisdiction where the marriage
license was issued; and (2) whether a valid marriage
existed pursuant to the law of Washington, D.C. The
court asked the parties to prepare legal memoranda
outlining their arguments on these issues.

On July 27, 2010, the court issued its opinion
and order. With regard to whether a valid civil ceremo-
ny was conducted in Bethesda, Maryland, the court

restated its previous ruling that Ms. Vine “ha[d] not met
her burden to demonstrate that a civil ceremony in
Maryland took place several weeks before August 26.”
The court stated that, “if [August 4] was, indeed, the
day the parties were statutorily married within the
purview of Maryland law, it would have been memorial-
ized as such by [Ms. Vine] in her calendar, and by the
rabbi in the records.” The court rejected the testimony
of Rabbi Baars and Ms. Vines on this issue, and it stat-
ed that “the rabbi’s wife’s testimony does not tilt the
scales [Ms. Vine’s] way on these issues, in light of [Mr.
Vine’s] vehement and credible denial that such a cere-
mony occurred.”

With regard to whether the Vines’ failure to abide
by Maryland statutory requirements rendered their
marriage void, the court noted that “[c]ounsel has not
cited a case in which a Maryland appellate court
upheld a marr iage otherwise in compliance with
Maryland law, in which the ceremony occurred in
another jurisdiction.” It stated, however:

The court has before it two persons
married pursuant to a valid Maryland
marriage license, who celebrated a
religious ceremony in the District of
Columbia. The par ties held them-
selves out as husband and wife for
more than six years. They owned real
property as tenants by the entireties,
filed joint tax returns in the District . . .
and attended social functions there.
There was no doubt regarding the
intention of both parties to be married.
In the cour t ’s view, i t  would run
counter to the public policy of this
state to declare the marriage void
because the ceremony occurred in a
neighboring jurisdiction.

The court found that “the Vine marriage substan-
tially complied with Maryland statutory requirements,
even though performed extraterritorially.”

The court then addressed whether there was a
common law marriage in the District of Columbia. The
court found that the parties met the two requirements
for a common law marriage: “1) an express mutual
agreement to be husband and wife, which must be in
words of present tense[, and] 2) a subsequent cohabi-
tation as husband and wife.” The court noted that
“there was an express mutual agreement to be hus-
band and wife, made in the District of Columbia . . .
pursuant to a marriage ceremony,” and that the parties’
connection with the District of Columbia “was not iso-
lated.” The court stated: “This is not . . . a case where
interlopers from a foreign jurisdiction slipped into the
District to take advantage of its more liberal marriage
law, then slipped back from whence they came, believ-
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ing they were now legally able to hold themselves out
as husband and wife.” The court rejected the argument
that a couple had to live in the District of Columbia to
create a common law marriage.

Finally, the court stated that it believed that the
Vines’ marriage “would likely pass statutory muster
under the laws of the District of Columbia.” The court
emphasized that the laws of the District of Columbia,
like Maryland, do not void a marriage for the violation
of certain regulatory provisions. “There is presently,
under D.C. law, no sanction whatsoever for the perfor-
mance of a marriage celebration by an unauthorized
person, or where there is not a valid license.”

Based on its findings, the trial court granted the
Vines a divorce on the ground of a one year mutual
and voluntary separation, and it incorporated, but did
not merge, the Agreement. The court also awarded
Ms. Vine attorney’s fees in the amount of$19,178.27.
This timely appeal followed.

STANDARD OF REVIEW
In reviewing an action tried without a jury, “the

appellate court will review the case on both the law
and the evidence. It will not set aside the judgment of
the trial court on the evidence unless clearly erro-
neous, and will give due regard to the opportunity of
the trial court to judge the credibility of the witnesses.”
Md. Rule 8-131(c). “We defer to the factual findings of
the trial court in the absence of clear factual error.”
Himes Assocs., Ltd. v. Anderson, 178 Md. App. 504,
541, cert. denied, 405 Md. 291 (2008). “A factual find-
ing is clearly erroneous if there is no competent and
material evidence in the record to support it.” Id. (quot-
ing Hoang v. Hewitt Ave. Assocs., LLC, 177 Md. App.
562, 576 (2007)).

“The “clearly erroneous” portion of Md. Rule 8-
131(c) does not apply to a trial court’s determinations
of legal questions or conclusions of law based upon
findings of fact.” Elderkin v. Carroll, 403 Md. 343, 353
(2008) (quoting Southern Mgmt. Corp. v. Kevin Willes
Constr. Co., Inc., 382 Md. 524, 539 (2004)). “When the
ruling of a trial court requires the interpretation and
application of Maryland case law, we give no defer-
ence to its conclusions of law.” Id.

DISCUSSION
I.

Validity of the Vines’ Marriage
Mr. Vine contends that “[t]he trial court erred in

determining that the parties were validly married pur-
suant to the laws of either the State of Maryland or the
District of Columbia.” He argues that, although the par-
ties were married pursuant to a valid Maryland mar-
riage license, the marriage ceremony did not occur in
Maryland, thus precluding a marriage under the laws

of the State of Maryland. He further argues that Ms.
Vine was unable to establish the elements for a valid
District of Columbia marriage, either ceremonial or
common law.

Ms. Vine contends that she and Mr. Vine “entered
into a val id marr iage on August 26, 2000, in
Washington, D.C.,” arguing that “they met all the
requirements necessary to establish a common law
marriage in the District of Columbia.” She fur ther
argues that “the ceremonial marriage, although not in
full compliance with District of Columbia statutory pro-
vis ions,  was nonetheless a val id marr iage.”
Alternatively, Ms. Vine argues that, because the par-
ties obtained a marriage license in Maryland, and they
had a Maryland marriage certificate, the trial court
properly found that there was a valid Maryland mar-
riage, despite the fact that the marriage ceremony took
place in Washington, D.C.

As explained below, we agree with the tr ial
court’s conclusion that the Vines’ marriage was valid.
The parties participated in an elaborate wedding cere-
mony in Washington, D.C., which was attended by
more than 150 guests, and for more than six years
they lived together and held themselves out as hus-
band and wife, owning property as tenants by the
entireties, filing joint tax returns, and accepting an
award as an exemplary married couple. At the least,
the evidence established a valid common law marriage
in the District of Columbia.2

In the District of Columbia, there are two types of
marriage: ceremonial and common law. In Nat’l Union
Fire Ins. Co. v. Britton, 187 F. Supp. 359, 363 (D.C. Cir.
1960), aff’d, 289 F.2d 454, cert. denied, 368 U.S. 832
(1961), the United States District Court for the District
of Columbia explained:

A marriage may be contracted in
either of two ways: either by a cere-
mony witnessed by a minister of reli-
gion or by a civil officer authorized by
law to do so, in which event i t  is
denominated a ceremonial marriage;
or by an agreement between a man
and a woman to marry each other and
to become husband and wife, as of
the t ime of the consent, in which
event the marr iage is known as a
common-law marriage. Both types of
marriages are equally lawful, solemn,
and binding.

Mr. Vine asserts that the court erred in finding
that Ms. Vine established a valid marriage under the
laws of the District of Columbia. He contends that the
parties did not enter into a valid ceremonial marriage
in the District of Columbia because they failed to com-
ply with the “very specific” language of the District of
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Columbia Code, which requires celebrants to obtain
authorization before performing marriage ceremonies
in the District of Columbia. He argues that the autho-
rization “is mandatory,” and that Rabbi Baars, “by his
own admission, was not authorized to perform mar-
riages in the District of Columbia.” Additionally, Mr.
Vine asserts that Ms. Vine did not establish a common
law marriage. He argues that there “is no evidence in
the record below that the Vines ever entered the
District of Columbia with the intention to enter into a
common law marriage.”3

Ms. Vine argues that, “although not in full compli-
ance with District of Columbia statutory provisions,”
her marriage to Mr. Vine was a valid ceremonial mar-
riage. She further argues that the evidence supported
the trial court’s finding of a common law marriage,
stating that she and Mr. Vine entered the District of
Columbia on August 26, 2000, “for the clear purpose
of becoming husband and wife,” followed by “cohabita-
tion for six years, including in the District of Columbia.”

We agree with Ms. Vine that there was sufficient
evidence to support the court’s finding of a common
law marriage pursuant to the law of the District of
Columbia.4 The elements necessary to establish a
valid common law marriage in the District of Columbia
are: (1) an express mutual agreement to enter into a
state of matrimony; and (2) cohabitation as husband
and wife. See East v. East, 536 A.2d 1103, 1005 (D.C.
1988). “The burden is on the proponent to prove, by a
preponderance of the evidence, all of the essential ele-
ments of a common law marriage.” Coates v. Watts,
622 A.2d 25, 27 (D.C. 1993).

A.
Present Intent to be Husband and Wife

Mr. Vine argues that there was no evidence elicit-
ed at trial that the Vines had the present intent to enter
into a common law marriage. He concedes that “the
parties had the present intention to enter into a cere-
monial marriage in Washington, D.C.,” but he argues
that “they did not have the specific intent to enter into
a common law marriage.” (emphasis added). Mr. Vine
views the “critical issue presented in this appeal” to be
“whether an intention to enter into a ceremonial mar-
riage is sufficient to establish a common law marriage
where the marriage ceremony is defective,” contending
that the answer is no.

Ms. Vine notes that the trial court made a factual
finding that “the parties had an express mutual agree-
ment to be husband and wife, in the words of the pre-
sent tense . . . which was followed by the parties’
cohabitation as husband and wife for the following six
years,” and she argues that this finding “compel[s] the
legal conclusion that the parties formed a common law
marriage in the District of Columbia.” Ms. Vine asserts

that she and Mr. Vine entered the District of Columbia
on August 26, 2000, “for the clear purpose of becom-
ing husband and wife, evident by their elaborate wed-
ding ceremony and overnight stay.” She contends that
there is no requirement that the parties intend a partic-
ular kind of marriage, i.e., ceremonial or common law,
but rather, the intent requirement relates to the status
of a married couple.

In deciding whether the requisite intent was
established, we note “that there is no set formula
required for the agreement,” Coates, 622 A.2d at 27
(quoting Nat’l Union Fire Ins. Co., 187 F. Supp. at 364).
Moreover, “existence of the agreement to become hus-
band and wife in praesenti, may be established either
by direct or by circumstantial evidence.” Nat’l Union
Fire Ins. Co., 187 F. Supp. at 363.

In Goldin v. Goldin, 48 Md. App. 154 (1981), we
discussed the intent required to establish a common
law marr iage. The par t ies in that  case l ived in
Maryland, but they frequent ly spent t ime in
Pennsylvania, a state that recognizes common law
marriages. Id. at 157. Despite their time spent together
in a common law state, we held that a common law
marriage did not exist because Ms. Goldin failed to
provide sufficient evidence of a clear intent, on her
part, to be a married couple. Id. at 162. We declined to
find “that a man and woman who travel from this State
into a State that recognizes common-law marriages
and cohabit for a few days are thereby deemed, in the
eyes of the law, to be man and wife, unless there is
shown a clear intent to enter into that status.”5 Id.
(emphasis added). We found that no such intent exist-
ed in that case because, in response to Mr. Goldin’s
repeated requests to enter into a civil marriage cere-
mony, Ms. Goldin asserted, “we are already married.”
Id. We concluded that such clear statements on her
part could not be construed as an intent to accomplish
what she already considered as a fait accompli. Id.
Accord Coates, 622 A.2d at 26 (no intent to be married
where alleged wife repeatedly refused requests to
marry in order to continue receiving checks from her
prior marriage).

Here, the evidence established that Mr. and Ms.
Vine had a present intent to be husband and wife on
August 26, 2000. It is undisputed that the par ties
exchanged wedding vows with one another, promising
to be husband and wife, in front of 150 of their family
members and friends. They participated in an elabo-
rate religious wedding ceremony in accordance with
traditional Jewish custom. There was overwhelming
evidence of an intent to enter into a marriage.

As indicated, Mr. Vine does not contest that there
was an intent to enter into a ceremonial marriage. He
contends, however, that to establish a common law
marriage, the parties must have the specific intent to
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enter into a common law marriage. He does not cite,
and we have not found, any case that supports that
argument. Indeed, other cases have found the requi-
site intent to be married in situations where the par-
ties’ intended to enter into some formal or informal
arrangement other than a common law marriage.

In Jennings v. Jennings, 20 Md. App. 369, 381
(1974), the parties expressly consented to enter into a
marriage relationship when they engaged in a formal
civil ceremony in New York. A marriage was not possi-
ble at that time, however, because Ms. Jennings was
already married to another man. Id. Because they
cohabitated as husband and wife in the District of
Columbia thereafter, when the impediment to the mar-
r iage was removed by Ms. Jennings’ subsequent
divorce from her first husband, the Jennings’s relation-
ship “ripen[ed] into a valid common law marriage.” Id.
at 381-82.

Jennings supports appellant’s argument that the
intent requirement involves the status of the parties,
i.e., the intent to enter into the status of a married cou-
ple. There is no requirement that the parties specifical-
ly intend to enter into a common law marr iage.
Because the parties clearly intended to become a mar-
ried couple in the District of Columbia on August 26,
2000, the intent requirement was satisfied.

2.
Subsequent Cohabitation as Husband and Wife

In the circuit court and in his initial brief before
this court, Mr. Vine argued that the second element of
a common law marriage, cohabitation as husband and
wife, was not satisfied because “the Vines’ cohabita-
tion occurred in Maryland . . . and not in the District of
Columbia.” On appeal, however, counsel for Mr. Vine
conceded that this element was satisfied.

Given the wedding ceremony in Washington,
D.C., and that Mr. and Ms. Vine stayed overnight in
D.C. on at least two occasions, we think this conces-
sion was appropriate. In Blaw-Knox Constr. Equip. Co.
v. Morris, 88 Md. App. 655, 671 (1991), this Court held
that a two-night stay in a motel in Pennsylvania, a
common law marriage state, was sufficient evidence of
cohabitation to establish a common law marriage. Id.
at 671-72. We noted that, in addition to the cohabita-
tion, the parties held “themselves out as husband and
wife to all [their] Pennsylvania friends and relatives.” Id.
at 671.

The parties here agree that Mr. and Ms. Vine
cohabitated for more than six years, in both Maryland
and the District of Columbia. They held themselves out
as husband and wife to their family and friends during
this entire time period, owning real property as tenants
by the entireties, traveling together, accepting awards
in recognition of their exemplary marriage, filing joint

tax returns, and spending subsequent time socializing
as husband and wife in the District of Columbia. The
evidence was more than sufficient to establish the sec-
ond element of a common law marriage in the District
of Columbia, cohabitation as husband and wife.

It is undisputed here that everyone considered
the Vines to be a legally married couple until divorce
was imminent. Under these circumstances, and in light
of public policy reasons to uphold the validity of a mar-
riage, see Crane v. Puller, 169 Md. App. 1, 60 (2006)
(“our law will, when the occasion demands, bend over
backward to find” that a valid marriage exists), we find
no error in the trial court’s conclusion that Mr. and Ms.
Vine had a valid common law marriage pursuant to the
laws of the District of Columbia.

II.
Attorney’s Fees

Mr. Vine argues next that the trial court abused
its discretion in awarding attorney’s fees to Ms. Vine.
Although acknowledging that a court has statutory
authority to award attorney’s fees in a divorce case, he
contends that the court failed to make the required
findings prior to making the award in this case. He
asserts that the court “never made any findings with
regard to the financial resources and needs of the par-
ties,” nor did it make “any findings regarding the sub-
stantial justification for prosecuting or defending the
proceeding.” Mr. Vine argues that the trial court could
not have awarded attorney’s fees based on the terms
of the Agreement the parties signed in March 2008
because “the appellee did not allege a breach of the
agreement,” and “there was no finding by the trial court
that Mr. Vine was in breach of the agreement.” Finally,
Mr. Vine argues that “the record is bereft of any con-
sideration of the reasonableness of the fees.”

Ms. Vine argues that the trial court did not abuse
its discretion in awarding attorney’s fees because the
Agreement specifically provided that, if either party
defaulted in fulf i l l ing their obligations under the
Agreement, “the defaulting party shall be liable to [the]
other for the attorney’s fees and expenses reasonably
incurred by the non-defaulting party.” She contends
that Mr. Vine’s challenge to the validity of his marriage
to Ms. Vine constituted a default. Ms. Vine further
argues that “the parties stipulated [at trial] that they
would abide by their Agreement if the marriage [was]
determined to be valid.” She contends that, “[b]ecause
the attorney’s fees award [was] pursuant to the parties’
contract and Mr. Vine’s ability to pay the award is con-
ceded, the trial court was not required to make a
detailed inquiry into the parties’ respective financial
circumstances and the substantial justification for
prosecuting or defending this proceeding.” She argues
that, “[b]ecause virtually all of [her] attorney’s fees
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were incurred as a direct result of Mr. Vine’s default
under the parties’ agreement, the award of only 40% of
her $50,000 fees cannot be deemed unreasonable.”

In Maryland, each party generally is responsible
for its own legal fees. Henriquez v. Henriquez, 413 Md.
287, 294 (2010). There are, however, exceptions to the
general rule. A trial court may award a party attorney’s
fees where the parties have an express agreement to
that effect or where there is a statute that authorizes
the award. Id.

A court’s decision to award attorney’s fees gener-
ally is reviewed under an abuse of discretion standard.
Monmouth Meadows Homeowners, Ass’n, Inc. v.
Hamilton, ___ Md. ___, No. 43, Sept. Term, 2009, slip
op. at 5-6 (filed July 27, 2010). A circuit court’s deci-
sion in this regard “will not be reversed unless a
court’s discretion was exercised arbitrarily or the judg-
ment was clearly wrong.” Petrini v. Petrini, 336 Md.
453, 468 (1994).

Here, the trial court did not abuse its discretion in
awarding attorney’s fees to Ms. Vine. The court’s award
to Ms. Vine was proper based on the following: (1) the
Agreement signed by Mr. and Ms. Vine, the validity of
which has not been contested by either party, and
which was incorporated into the cour t ’s divorce
decree; and (2) the evidence before the court, which
permitted a reasonable determination of attorney’s
fees due to Ms. Vine in accordance with the
Agreement.

The March 26, 2008, Agreement between the
parties contained the following provision:

If at any time either party defaults in
fulfilling his or her obligations under
this Agreement, the defaulting party
shall be liable to the other for the
attorney’s fees and expenses reason-
ably incurred by the non-defaulting
party (whether by litigation or other-
wise) in enforcing this Agreement.

Mr. Vine has not contested the validity of this
Agreement. See Myers, 391 Md. at 207 (“Contract pro-
visions providing for awards of attorney’s fees to the
prevailing party in litigation under the contract general-
ly are valid and enforceable in Maryland.”). Indeed, in
the circuit court, Mr. Vine agreed that, if the court
found that he and Ms. Vine were validly married, he
would be bound by the Agreement. His contention on
appeal is that the court was required to make findings
regarding: (1) the parties financial resources and
needs; (2) the justification for the parties’ actions; and
(3) the reasonableness of the fees.

We agree with Mr. Vine that a court ordering
attorney’s fees based on statutory authority is required
to assess the financial resources and the financial
needs of the parties, as well as the substantial justifi-

cation for the proceedings. See Md. Code (2006 Repl.
Vol.), § 7-107 of the Family Law Article (“F.L.”) (permit-
ting court in a divorce proceeding to order a party to
pay the other party’s attorney’s fees). Section 7-107
requires the cour t to consider : “(1) the financial
resources and financial needs of both parties; and (2)
whether there was substantial justification for prose-
cuting or defending the proceeding.”

Here, however, the award was not made pur-
suant to statute, but pursuant to the Agreement of the
parties, which required no such assessment. The
Agreement provided that a party defaulting in his oblig-
ations under the Agreement would pay “reasonable
attorney’s fees.” And the parties expressly stipulated
that “in the event that their marriage is determined to
be valid, they will each abide by the terms of the
Voluntary Separat ion and Proper ty Sett lement
Agreement executed by the par ties on March 26,
2008.” Because the parties agreed that the Agreement
was binding, there was no need for findings regarding
the financial resources and financial need.6

In his reply br ief,  Mr. Vine argues that the
Agreement cannot be the basis for the award because
Ms. Vine “never filed an enforcement or breach of con-
tract action.” The court, however, incorporated the
Agreement into its decree, making it enforceable pur-
suant to the cour t ’s judgment. See O’Hearn v.
O’Hearn, 337 Md. 292, 301 (1995) (“Once the court
decides to incorporate an agreement between the par-
ties as part of its decretal relief, something which it
does not necessarily have to do . . . the agreement is
included within the order and is enforceable as a valid
provision of the decree.”) (quoting Kemp v. Kemp, 287
Md. 165, 175 (1980)). Thus, the award of attorney’s
fees pursuant to the agreement was proper.

The Agreement provided that the defaulting party
would pay attorney’s fees “reasonably incurred” by the
non-defaulting party. A “party requesting fees has the
burden of providing the court with the necessary infor-
mat ion to determine the reasonableness of  i ts
request.” Monmouth Meadows, slip op at 6. This Court
has set forth several principles applicable to a request
for fees:

(a) the par ty seeking the fees,
whether for him/herself or on behalf of
a client, always bears the burden of
presenting evidence sufficient for a
trial court to render a judgment as to
their reasonableness; (b) an appropri-
ate fee is always reasonable charges
for the services rendered; (c) a fee is
not justified by a mere compilation of
hours multiplied by fixed hourly rates
or bi l ls issued to the cl ient; (d) a
request for fees must specify the ser-
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vices performed, by whom they were
performed, the time expended there-
on, and the hourly rates charged; (e) it
is incumbent upon the party seeking
recovery to present detailed records
that contain the relevant facts and
computations undergirding the com-
putation of charges; (f) without such
records, the reasonableness, vel non,
of the fees can be determined only by
conjecture or opinion of the attorney
seeking the fees and would therefore
not be supported by competent evi-
dence.

Rauch v. McCall, 134 Md. App. 624, 639 (2000) (quot-
ing Holzman v. Fiola Blum, Inc., 125 Md. App. 602,
638-39 (1999)), cert. denied, 362 Md. 625 (2001).

In evaluating a party’s request for attorney’s fees,
a trial court’s award “must be based on a record that
includes information that sufficiently and competently
supports the court’s findings.” Id. at 640 (quoting
Holzman, 125 Md. App. at 639). “Courts should use the
factors set for th in Rule 1.5 as the foundation for
analysis of what constitutes a reasonable fee when the
court awards fees based on a contract entered by the
parties authorizing an award of fees.”7 Monmouth
Meadows, slip op. at 10-11. In addition, courts “should
consider the amount of the fee award in relation to the
principal amount in litigation.” Id. slip op. at 12.

In this regard, however, the Court of Appeals has
noted that an evidentiary hearing is not required
“unless there is a material dispute of fact relating to
some issue which would bear on the fee award itself.
To require such a hearing in every case would exces-
sively interfere with ‘the laudable goal of judicial effi-
ciency.’” Id. n.11 (quoting Wright v. State, 411 Md. 503,
514 (2009)).

Here, Ms. Vine’s Complaint requested that she
be awarded reasonable attorney fees. Ms. Vine submit-
ted evidence pertaining to her requested attorney’s
fees during her case. At no time did Mr. Vine argue
that Ms. Vine’s request for attorney’s fees was unrea-
sonable. Although Mr. Vine’s counsel urged in closing
argument that the court should not award attorney’s
fees because Mr. Vine had not breached the agree-
ment, he never suggested that Ms. Vine’s requested
fees were not reasonable. Under these circumstances,
any complaint about the reasonableness of the attor-
ney’s fees arguably is not preserved for our review.
See Robinson v. State, 410 Md. 91, 106 (2009) (argu-
ment not made at trial court is not properly preserved
for appellate review).

In any event, we find no abuse of discretion in
the court’s award of attorney’s fees. To be sure, the
court did not set forth explicit findings regarding the

reasonableness of the fees. Rather, the order merely
provided: “Plaintiff is awarded attorney’s fees against
Defendant in the amount of $19,178.27.” Although it is
desirable for a trial court to set forth the basis for its
ruling, the record reflects that the court considered the
reasonableness of the fee request. Ms. Vine requested
fees in the amount of $50,765.79 and the court award-
ed fees in the amount of $19,178.27, approximately
40% of the fees requested. The court had the bills for
attorney’s fees in evidence, and it had knowledge, from
its involvement in the proceedings, regarding the
nature of the case. See Randolph v. Randolph, 67 Md.
App. 577, 589 (1986) (a trial judge may make an award
of counsel fees “on the basis of his own knowledge,
gleaned from the record and his observations at trial,
of the attorney’s services and their value”). We find no
abuse of discretion in the court’s award.

JUDGMENT AFFIRMED. COSTS TO
BE PAID BY APPELLANT.

FOOTNOTES
1. Earlier in the proceedings, during plaintiff’s closing argu-
ment, the court had commented on the credibility of the
rabbi’s testimony, stating the following:

I’m not calling the rabbi a liar, but I find it
hard to believe that he could be so cavalier
about acceding to the request of your
client to sort of postdate this thing. I mean
it —

* * *

I mean, here I have a man of the
cloth telling me that he, he certifies to
something that just wasn’t true. I mean, it,
frankly, it upset me.

2. The trial court found as a fact that the Vines’ marriage cer-
emony occurred in Washington, D.C. The court found, howev-
er, that because the Vines had complied with the Maryland
licensing requirements, it would “run counter to the public
policy of this state to declare the marriage void because the
ceremony occurred in a neighboring jurisdiction.” Because
we conclude that the marriage was valid as a District of
Columbia common law marriage, we need not address this
finding. It seems, however, that a valid Maryland marriage
would require a marriage ceremony performed within the
State. See Md. Code (2006 Repl. Vol.), § 2-502 of the Family
Law Article (“F.L.”) (defining a foreign marriage as a marriage
ceremony “performed outside this State.”).

3. In his initial brief, Mr. Vine argued that there was not a
common law marriage in Washington, D.C. because the par-
ties did not cohabitate in the District of Columbia. At oral
argument, however, counsel for Mr. Vine abandoned this con-
tention, stating that his sole basis for arguing that there was
not a common law marriage was that the parties never
intended to enter into a common law marriage. Counsel for
Ms. Vine asserted at oral argument that this contention had
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not been raised below, and therefore, it was not preserved for
appellate review. We have discretion to consider an unpre-
served issue, and even if not preserved, we will consider the
argument on the merits.

4. Although common law marriages are not recognized in the
State of Maryland, we recognize as valid a common law mar-
riage entered into in a jurisdiction that recognizes the validity
of such a marriage. See Laccetti v. Laccetti, 245 Md. 97, 101
(1967); Crane v. Puller, 169 Md. App. 1, 59-60 (2006). The
general rule is “that a marriage valid where contracted or sol-
emnized is valid everywhere, unless it is contrary to the pub-
lic policy of the forum.” Henderson v. Henderson, 199 Md.
449, 458 (1952). This rule is based on the need for “uniformi-
ty in the recognition of the marital status, so that persons
legally married according to the laws of one State will not be
held to be living in adultery in another state, and that children
begotten in lawful wedlock in one State will not be held illegit-
imate in another.” Id.

5. In Goldin v. Goldin, we framed the issue presented in the
following manner:

“Does the fact that a man and woman, free
to marry, register in a hotel, motel or other
temporary shelter, ipso facto, make them
husband and wife under the law of
Pennsylvania,  or  is  something more
required?” . . . Given the background of the
instant case where the couple lived togeth-
er for a prolonged time in States that do
not permit the contracting of common-law
marriages, and adding to those facts the
weekends in Pennsylvania, is the relation-
ship changed by judicial chemistry into a
valid common-law marriage?

48 Md. App. 154, 158 (1981). We answered all of these ques-
tions by stating” “maybe, it all depends upon the facts of each
particular case.” Id. at 159.

6. Mr. Vine also stipulated that he had the ability to pay Ms.
Vine’s attorney’s fees.

7. Rule 1.5 of The Maryland Lawyers’ Rules of Professional
Conduct provides:

The factors to be considered in determining the reasonable-
ness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of
the questions involved, and the skill requisite to perform the
lcgal service properly;

(2) the likelihood, if apparent to the client, that the accep-
tance of the par ticular employment will preclude other
employment of the lawyer;

(3) the fee customarily charged in the locality for similar legal
services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the cir-
cumstances;

(6) the nature and length of the professional relationship with
the client;

(7) the experience, reputation, and ability of the lawyer or
lawyers performing the services; and

(8) whether the fee is fixed or contingent.

Md. Lawyers’ R. Prof’l Conduct 1.5(a).
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Appellant, Roy Rowland, appeals from the judg-
ment of absolute divorce entered in the Circuit Court
for Frederick County (Tisdale, J), which had the effect
of enforcing the tenms of an agreement reached dur-
ing a May 2007 mediation session between appellant
and appellee, Sharon Rowland, Appellant raises the
following questions for our review:

I. Did the circuit court err in admitting
and enforcing a purported mediat-
ed agreement that was not in writ-
ing and signed by the parties? 

II. Did the circuit court err in determin-
ing that the purported agreement
was enforceable notwithstanding
the Statute of Frauds? 

III. Did the circuit court err in ignoring
the Mediation Agreement? 

IV. Did the circuit court err in deter-
mining that the purported agree-
ment was complete and unam-
biguous? 

V. Did the circuit court err in failing to
f ind, i f  there was a purpor ted
agreement, that it was materially
breached by appellee? 

For the reasons that follow, we answer appel-
lant’s questions in the negative.

Accordingly, we affirm.

PROCEDURAL AND FACTUAL BACKGROUND 
The parties were married on October 17, 1981

and, during the course of their marriage, had two chil-
dren. In December 2006, the parties separated and
appellee left the marital home. Thereafter, appellee
filed a Complaint for Limited Divorce on December 16,
2006 in the Circuit Court for Frederick County. As a
result of that case, the parties were referred to a medi-
ator, William L. Haugh, Esq. On May 30, 2007, the par-
ties met with Haugh.

At the conclusion of the mediation session, the
parties orally reached an agreement, which was tape
recorded by Haugh and transcribed by appellee’s
counsel, regarding custody of the minor child,1 alimo-
ny, disposition of marital property and other matters.
Specifically, the parties agreed to share joint legal and
physical custody of theft minor child, with each party
having physical  custody on al ternat ing weeks.
Appellant agreed to pay appellee $500 per month in
child suppor t and to make alimony payments to
appellee in the amount of $2,000 per month for a peri-
od of two years, during which time alimony would be
“non-modifiable.” With regard to the disposition of the
marital home, the parties agreed that appellant would,
within ninety days, purchase appellee’s interest in the
home for $110,000 and “[t]hat [appellant] shall refi-
nance it and place it in his sole name and that he has
use and possession of the marital home from today’s
date.” Finally, the parties agreed to file joint tax returns
for 2006 and 2007, to divide any investments, bonds
and the martial share of any retirements or pensions
“50/50” and to waive attorney’s fees. Appellee agreed
to dismiss the case and the parties agreed to “re-file”
in January 2008 for divorce at that time. The parties
agreed that counsel for appellee would transcribe their
agreement, which was tape recorded by Haugh, and
submit a dismissal of the case to the circuit court.
Appellant’s counsel was to put the terms of the agree-
ment in writing in the form of a settlement agreement.2

At the conclusion of the session, according to the
transcript of the tape recording, the parties were ques-
tioned by their counsel regarding their understanding
of the agreement. Counsel for appellee asked appellee
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about the agreement and the following transpired:
[Counsel for appellee]: You under-
stand that this will be an agreement
as of  today’s date,  regardless of
whether or not anything is ever com-
mitted to writing? 
[Appellee]: Yes.
[Counsel for appellee]: And that you
will be obligated to follow this agree-
ment from today’s date? 
[Appellee]: Yes.
Similarly, appellant’s counsel ques-
tioned appellant:
[Counsel for appellant]: Do you under-
stand that when we leave here today
this agreement. is made and done for
the short term at least, you are not
going to be able to say tomorrow, ‘oh,
I changed my mind?’
[Appellant]: Yes.
[Counsel for appellant]: Do you feel
comfortable with that? 
[Appellant]: Yes.

Shortly thereafter, Haugh filed a line in the then
pending limited divorce action stating that two media-
tion sessions were held and that “all issues regarding
custody/visitation and marital property were resolved”
and the parties filed a joint line dismissing the case.
The parties, for the most part, followed the terms of
their agreement, but it was never memorialized in writ-
ing. There was a dispute about whose “fault” it was, but
the parties agreed that appellant’s former counsel
never completed the written agreement and obtained
the signatures of the parties. Appellant did, however,
continue his full use and possession of the marital
home and make monthly al imony payments to
appellee pursuant to the agreement until December
2008. He also made child support payments until
March of 2009, when the minor child elected to move
in with appellant.

Appellee filed a Complaint for Absolute Divorce
on March 18, 2008. After a second round of mediation
with Haugh and discovery, appellee filed a Motion to
Establish Validity and Enforce Agreement. The circuit
court (Adams, J.)3 held a hearing on the motion on
April 16, 2009. Appellant opposed the motion and
argued that the oral agreement was not a complete
and enforceable agreement between the par ties
because (1) it arose out of a confidential mediation
session and was never memorialized in writing, (2) he
recalled there being multiple attempts at recording the
agreement and could not be sure that the version
which was transcribed was the final agreement and (3)
because one of the terms dealt with disposition of real

property, it did not comport with the Statute of Frauds
because it was not in writing. Appellee argued that,
although never memorialized in writing, the parties
performed nearly all of the terms of the agreement;
thus, they both acted as if it was a complete agree-
ment.

Appellant stipulated to the authenticity of the
recording and he never disputed the content of the
recording. Haugh was called to testify and related that
he was present during the May 30, 2007 session and
that he tape recorded the parties’ final agreement. He
had no recollection of failed attempts at recording.
After being shown the transcript, Haugh testified that
he did place the parties under oath and indicated that
he was going to recite the agreement. On cross-exami-
nation, he clarified that the transcript indicated that
appellee was sworn, but the transcript did not reflect
whether appellant was sworn.

The court took the matter under advisement and
requested the parties to submit memoranda. On April
29,  2009, the cour t  issued an Order grant ing
appellee’s Motion. The court found that the parties
engaged in mediation and, as a result, reached an
agreement that they intended to reduce to writing, and
a tape recording, constituting a true, accurate and
complete recitation of the agreement, was created at
the end of the session. The court further found 

. . . that although the tape recording of
the agreement reached as a result of
the mediation is not a writing in the lit-
eral sense of Maryland Rule 17-109, it
is a memorialization and it is in keep-
ing with the spirit of the rule, and it is
further;
FOUND, that this memorialization sat-
isfies the Statute of Frauds, and the
agreement is enforceable under the
Statute of  Frauds in l ight  of
Defendant’s judicial admission of the
authenticity of the recorded agree-
ment pursuant to Barranco v.
Barranco , 91 Md. App. 415. 420
(1992), and it is further;
ORDERED, that the tape
recording/transcript of the agreement
shall be admissible at the trial on the
merits of this action. . . .

The case proceeded to trial on May 19, 2009.
Appellant argued that the oral agreement was not the
complete agreement reached between the parties and
that there were multiple written drafts between the par-
ties, but none were ever signed, indicating a lack of a
meeting of the minds. In addition, appellant argued
that the transcript of the recording left open a material
term of the agreement which would preclude it from
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being considered a complete agreement because the
parties agreed that “there will be some sort of equi-
table adjustment” if the numbers of appellee’s tax
return are “extremely different” from the numbers sup-
plied during the session. Alternatively, appellant
argued that, if the court finds that the parties reached
a full and complete agreement, it should find that
appellee materially breached the agreement by filing
her tax returns for 2006 and 2007 individually and not
jointly with appellant, warranting recission.

The court admitted the agreement and deter-
mined that it constituted the complete agreement
between the parties. The court noted that the transcript
of the recording reflected that the parties were ques-
tioned about their understanding of the oral agree-
ment. The court ruled:

From that I take it that, uh, the
parties were all assembled. It was
clear,  a l though the quest ion was
posed to [appellee], it was certainly
available for [appellant]’s hearing that,
uh, it was intended to be, uh, the
agreement, regardless of whether
anything is committed to writing. . . .

But at any rate, [appellant] him-
self said he didn’t have any other
promises other than what was in the
agreement Um, he understood he
could not be [sic], tomorrow say I
changed my mind, this agreement is
made and done, uh, and he’s waiving
his right to pursue further discovery.

What I do find is that there may
have been, there was an issue that
was lef t  open with regard to
[appellee’s] tax returns, and that there
could, there was to be some informa-
tion exchanged, uh, and if there was a
wide deviation from . . . what she . . .
f i led from what she asser ted, uh,
there would be an adjustment.

That’s just one element, howev-
er, that does not preclude this from
being a final agreement. . . .

If the agreement, uh, is such
that a, uh, that objectively one can
read it and see a complete agree-
ment, uh, then that is the agreement
that the parties reached. It’s not to be
open for what we call parole [sic] evi-
dence.

Both parties testified at trial and, at the conclu-
sion of the evidence, the court granted appellee an
absolute divorce from appellant. The court ruled that
the agreement was enforceable and was not materially

breached by appellee’s failure to file joint tax returns
warranting recission. The court ordered appellee to
pay child support to appellant in the amount of $228
per month, dating from March 12, 2009.4 Appellant
was ordered to pay alimony to appellee, pursuant to
the agreement, in the amount of $2,000 per month for
a period of two years, beginning in May 2007. Finally,
the court ordered appellant, pursuant to the parties’
agreement, to buy out appellee’s interest in the marital
home for $110,000 and to refinance the mortgage lien
so that it is solely in his name within ninety days of
May 19, 2009.

Additional facts shall be supplied infra as war-
ranted.

STANDARD OF REVIEW 
Maryland Rule 8-131(c) provides: “When an

action has been tried without a jury, the appellate court
will review the case on both the law and the evidence.
It will not set aside the judgment of the trial court on
the evidence unless clearly erroneous, and will give
due regard to the opportunity of the trial court to judge
the credibility of the witnesses.” The central issue in
this appeal is the trial court’s ruling admitting the oral
agreement of the parties and its determination that it
constituted the complete agreement. We shall review
these legal determinations de novo. Langston v.
Langston, 366 Md. 490, 506 (2001) (“The interpreta-
tion by the lower courts of the Settlement Agreement
is a question of law, which is subject to de novo
review.”) (citing Auction & Estate Representatives, Inc.
v. Ashton , 354 Md. 333, 341 (1999); JBG/
Twinbrook Metro Ltd. v. Wheeler, 346 Md. 601, 625,
697 (1997)).

LEGAL ANALYSIS 

I
Appellant initially argues that the circuit court

erred in admitting the purported agreement because it
resulted from the confidential communications of a
mediation session and was never reduced to writing
and signed by the parties. In other words, appellant
contends that the only way for an agreement reached
during mediation to become enforceable and non-con-
fidential is for it to be in writing and signed by the par-
ties. He posits that anything prior to that moment
where an agreement is reduced to writing and signed
by the parties is strictly confidential and inadmissible.
Thus, he argues that, under Rule 17-109, any agree-
ment not reduced to writing and signed by the parties
does not exist. In support of his position, appellant
relies upon the Maryland Rules governing mediation.

Maryland Rule 17-102(d) defines mediation as a
“. . . process in which the parties work with one or
more impartial mediators who, without providing legal
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advice, assist the parties in reaching their own volun-
tary agreement for the resolution of the dispute or
issues in the dispute. . . .” Maryland Rule 17-102(e)
defines “mediation communication” as “. . . speech,
writing, or conduct made as par t of a mediation,
including communications made for the purpose of
considering, initiating, continuing, or reconvening a
mediation or retaining a mediator.” Appellant contends
that the “agreement” reached as a result of the May
30, 2007 mediat ion session and transcr ibed by
appellee’s counsel constitutes a “mediation communi-
cation” and is confidential and inadmissible pursuant to
Maryland Rule 17-109, which provides:

(a) Mediator. Except as provided in
sections (c) and (d) of this Rule, a
mediator and any person present or
otherwise participating in the media-
tion at the request of the mediator
shall maintain the confidentiality of all
mediation communications and may
not disclose or be compelled to dis-
close mediation communications in
any judicial, administrative, or other
proceeding.
(b) Parties. Subject to the provisions
of sections (c) and (d) of this Rule, (1)
the parties may enter into a written
agreement to maintain the confiden-
tiality of all mediation communications
and to require any person present or
otherwise participating in the media-
tion at the request of a party to main-
tain the confidentiality of mediation
communications and (2) the parties
and any person present or otherwise
participating in the mediation at the
request of a party may not disclose or
be compelled to disclose mediation
communicat ions in any judic ia l ,
administrative, or other proceeding.
(c) Signed document. A document
signed by the parties that reduces to
writing an agreement reached by the
parties as a result of mediation is not
confidential, unless the parties agree
in writing otherwise.
Cross references. — See Rule 9-205
(d) concerning the submission of a
memorandum of the points of agree-
ment to the court in a child access
case.
(d) Permitted disclosures. In addition
to any disclosures required by law, a
mediator and a party may disclose or
report mediation communications to a

potential victim or to the appropriate
authorit ies to the extent that they
believe it necessary to help:
(1) prevent serious bodily harm or
death, 
(2) assert or defend against allega-
tions of mediator misconduct or negli-
gence, or 
(3) assert or defend against a claim or
defense that because of  f raud,
duress, or misrepresentation a con-
tract arising out of a mediation should
be rescinded.
Cross references. — For the legal
requirement to report.suspected acts
of child abuse, see Code, Family Law
Article, § 5-705.
(e) Discovery; admissibility of informa-
tion. Mediation communications that
are confidential under this Rule are
privileged and not subject to discov-
ery, but information otherwise admis-
sible or subject to discovery does not
become inadmissible or protected
from disclosure solely by reason of its
use in mediation.

According to appellant, the trial court erred in
admitting the oral agreement, in the form of the tran-
scr ipt  created fol lowing the mediat ion session,
because it was not a signed writing. Appellant main-
tains that the foregoing rules reflect a policy decision
to protect the confidentiality of the entire mediation
process and that the only exception carved out in Rule
17-109 that is relevant here requires a signed, written
document reflecting the agreement of the parties.5

Appellee counters that “none of the questions
presented in appellant’s brief address the issue of
whether there was in fact an agreement between the
parties. Appellant argues extensively that the agree-
ment not be admissible, and he argues that it is unen-
forceable, but be never denies that an agreement
exists.” Appellee points to the voir dire in the transcript
of the recorded agreement where the parties indicated
that they understood that they reached an agreement
at the conclusion of the May 30, 2007 mediation ses-
sion. The only response that appellee offers with
regard to appellant’s admissibility argument is that the
parties’ agreement, as reflected in the transcript, does
not constitute a “mediation communication” under
Maryland Rule 17-102(e) because “it was, by its very
terms, the culmination of negotiations which had
already been completed.” In other words, appellee
argues that the mediation rules seek to protect confi-
dentiality in the process of mediation, but do not apply
to the result of that process, here, the agreement
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reached by the parties intended to be put in writing.
Accordingly, appellee urges, “Rule 17-109 notes than
[sic] a written agreement signed by the parties is not
confidential. Contrary to Appellant’s assertion, it does
not say that there is no agreement unless it is in writ-
ing and signed by the parties.”

Our research has failed to uncovet any case con-
struing Rule 17-109. In Attorney Grievance Comm’n. v.
Lee, 387 Md. 89 (2005), the Court of Appeals men-
tioned the Rule in a footnote in addressing an attor-
ney’s claim that he was denied the opportunity to
impeach a witness with statements that she made at a
Peer Review Panel proceeding that were inconsistent
with her testimony at an evidentiary hearing. Id. at
102-03. In examining Rule 16-723(a), the cour t
observed in a footnote:

The Cour t ’s subcommit tee also
remarked that the language proposed
in Md. Rule 16-723(a) was intended to
mirror the strict level of confidentiality
imposed on the mediation process.
See Md. Rule 17-109 (imposing near-
absolute confidentiality on all persons
present or participating in a media-
tion).

Id. at 112 n.22. We find this passing reference of little
assistance in deciding the matter before us.

In our view, the transcript of the mediation ses-
sion, quite obviously, does not fall within the plain lan-
guage of the exception in Rule 17-109(c) for signed
agreements. Appellant reminds us that “the Maryland
Rules are ‘precise rubrics’ which are to be strictly fol-
lowed.” GMC v. Seay, 388 Md. 341, 344 (2005). That is
true. “The Court of Appeals and this Court have on a
number of occasions stated that the Maryland Rules of
Procedure are not mere guides or helpful hints to the
practice of law, but are precise rubrics that are to be
read and followed.” Gnau v. Seidel, 25 Md. App. 16, 22
(1975) (citing Isen v. Phoenix Insurance Co., 259 Md.
564 (1970); Brown v. Fraley, 222 Md. 480 (1960));
Callahan v. Dean, 17 Md. App. 67 (1973); Pearson v.
State, 15 Md. App. 462 (1972); Ritter v. Danbuty, 15
Md. App. 309 (1972); In re Arnold, 12 Md. App. 384
(1971)).

In this instance, however, appellant seeks to rely
on Rule 17-109 to exclude evidence of an agreement
that both parties clearly adhered to, in large part, from
May 30, 2007 until at least December 2008. In particu-
lar, it is disingenuous of appellant to suggest that there
was not an agreement as of May 30, 2007 when, in
addition to his conduct following that date, appellant
wrote in an e-mail to appellee on January 8, 2008,
which he introduced as a Defendant’s Exhibit 5,
acknowledging “the original May agreement” in seek-
ing to enforce a portion of the agreement pertaining to

filing joint tax returns. We do not think the Court of
Appeals intended Rule 17-109 to be used as a sword
to evade an agreement which was intended to be put
into writing at a later date. Rather, we are persuaded
that the intent was that such an agreement serves as a
shield, to protect the freedom of parties to negotiate a
settlement during mediation without fear of their state-
ments subsequently being used against them, should
they ultimately fail to reach an agreement.

Appellant directs our attention to the April 7,
2000 Minutes of the Standing Committee on Rules of
Practice and Procedure wherein the first version of
Maryland Rule 17-109 was proposed (originally as
Rule 17-108), The initial proposed language was as
follows:

Rule 17-108. MEDIATION CONFI-
DENTIALITY 

Except for an agreement submit-
ted to the cour t  or  as otherwise
required by law, no mediation commu-
nication is subject to discovery or
admissible in evidence in any judicial,
administrative, or other adversarial
proceeding unless the par ties and
their counsel agree otherwise in writ-
ing. Neither the mediator nor an attor-
ney may be called as a witness in
such a proceeding to give evidence
regarding the mediation.
. . . .

Minutes of the Court of Appeals Standing Committee
on the Rules of Practice and Procedure, 38 (Apr. 11,
2000) 

Committee member, Anne C. Ogletree, Esq.,
posed a question during the meeting, “How can a valid
agreement that is reached in a mediation be enforced
if one of the parties later reneges?” Professor Roger
Wolf responded that the “agreement survives if the
parties want it to.” Id. at 39. Appellant seizes upon
these isolated comments to implicitly argue that, in this
case, the fact that the parties did not ultimately reduce
their agreement to writing and sign it is evidence that
they did not intend for it to survive and be binding. In
order to accept appellant’s position, we would be
forced to ignore, not only the transcript of the tape
recording where the parties expressly agreed to be
bound, but the parties’ subsequent conduct, which was
consistent with the terms of their agreement as cap-
tured in the tape recording. Specifically, appellant con-
tinued his exclusive use and possession of the family
home and paid appellee alimony and child support,
both parties titled their vehicles as contemplated by
the agreement and submitted a line to the court jointly
dismissing the pending limited divorce action.

As committee member H. Thomas Howell, Esq.,
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observed, “There is a need for confidentiality, but the
confidentiality rule should not sweep in too much.” Id.
at 41. Although the Committee did not make a final
decision during the April 7, 2000 meeting, there was
an underlying consensus of those present that the pol-
icy considerations driving the proposal was similar to
those behind Maryland Rule 5-408, which governs the
admissibility of statements or offers to compromise.6

Another meeting was held on May 19, 2000, dur-
ing which the Committee approved the language as it
now appears in Rule 17-109. The proposed rule was
accompanied by a Reporter’s Note, which provided, in
pertinent part:

Under section (c), any signed docu-
ment that reduces to writing an agree-
ment reached by the par ties as a
result of the mediation is not confiden-
tial, unless the parties agree in writing
otherwise. The Subcommittee debated
limiting this section to ‘final’ agree-
ments, but concluded that it is not
always clear when an agreement is
‘final.’

Minutes of the Court of Appeals Standing Committee
on the Rules of Practice and Procedure, 9 (May 19,
2000).

There was not significant discussion regarding
the exception for a signed agreement aside from clari-
fication that the Rule contemplated that the parties
signed the agreement, not the mediator. It was also
reiterated that settlement negotiations were inadmissi-
ble in court to prove the underlying case, but could be
used for impeachment purposes, highlighting the addi-
tional protection of Rule 17-109. Id. at 17. To the extent
that we can glean anything from the Minutes of the
May 19, 2000 meeting, it would be an intent to protect
the confidentiality of the mediation process and not
necessarily the resulting agreement.

Appellant argues that, if we affirm, we will create
a “slippery slope” and destroy the confidentiality sur-
rounding mediation. We disagree. We think the specific
facts of this case compel us to find that the parties
intended to be bound by the agreement which they
orally recited at the conclusion of the mediation ses-
sion and expressly stated in the recording would be
reduced to writing thereafter, There is no indication
that the par ties did not believe themselves to be
bound, nor that they believed that the tape recorded
agreement was confidential. To hold otherwise would
put form over substance and allow appellant to benefit
from the confidentiality protections of Rule 17-109 and
claim that no agreement actually exists.

The Rule merely governs the confidentiality of
the process, not the existence, vel non, of an agree-
ment between the parties. We emphasize, however,

that the rules clearly contemplate a writing. In the case
sub judice, however, the tape recording served the
same essential function as a writing, as the terms
were clearly delineated much like a judge who rules
orally from the bench and provides that the parties
submit a writing reflecting that ruling. The voir dire of
the parties, which was recorded, also sewed the same
function as the parties’ signature. Moreover, appellant
stipulated to the authenticity of the recording and
never disputed its contents. This, coupled with the par-
ties’ actions over the following two years compels us to
affirm the court’s ruling admitting the transcript of the
recording. Nonetheless, we caution that the better
practice in resolving matters through mediation is to
execute a signed writing, for obvious reasons.

II
Appellant next assigns error to the circuit court’s

ruling that the oral agreement, which was memorial-
ized in the tape recording, satisfied the Statute of
Frauds. Appellant contends that, because one of the
terms of the oral agreement provided that, within nine-
ty days, he would purchase appellee’s interest in the
marital home and refinance the mortgage in his name,
the agreement must be in writing to be enforceable.
Md. Code (2010 Rep. Vol.), Real Property, R.P. § 5-104
governs executory contracts for the sale or disposi-
tionof interest in land and it provides:

No action may be brought on
any contract for the sale or disposition
of land or of any interest in or con-
cerning land unless the contract on
which the action is brought, or some
memorandum or note of it, is in writ-
ing and signed by the par ty to be
charged or some other person lawfully
authorized by him.

The trial court concluded that, under Barranco v.
Barranco, 91 Md. App. 415, 420 (1992), appellant’s
stipulation to the authenticity of the recording of the
oral agreement was sufficient to satisfy the Statute of
Frauds. In Barranco, immediately prior to their divorce
proceedings, a husband and wife, through their attor-
neys, orally reached a settlement agreement. The fol-
lowing day, the husband reneged, saying that he could
not live with the deal. Id. at 416-17. The wife filed a
motion to enforce the oral agreement. Counsel for both
parties testified as to the making of the oral agree-
ment, including the proposals and counter-proposals
that were considered. Id. at 417-18. Both counsel testi-
fied that, at the conclusion of the negotiations, the par-
ties reached an agreement. One of the terms of the
agreement was that the husband would transfer his
interest in the marital home to the wife and the wife
would transfer her interest in the parties’ vacation
home to the husband. Id. at 418. After reaching the
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oral agreement, counsel for the parties detenuined
that counsel for the husband would reduce the terms
to writing. Before that occurred, the husband contacted
his attorney and reneged. Id. 419. We held that “the
evidence was sufficient to permit a finding that there
was a settlement agreement and that the Husband
authorized his attorney . . . to enter the agreement on
his behalf.” Id.

With regard to the husband’s claim that the oral
agreement did not satisfy the Statute of Frauds, we
observed that “[t]he purpose of the writing requirement
of the Statute of Frauds is to protect a party from per-
jured evidence. Evidence against a party is unneces-
sary, however, where that party admits the facts in a
judicial proceeding.” Id. at 420 (citing Trossbach v.
Trossbach, 185 Md. 47 (1945)). Because such admis-
sions may be made through an agent, we concluded
that the testimony of counsel for the husband “that she
and [the wife’s counsel] entered into an oral settlement
agreement on April 2, 1991, on behalf of the parties,
and with her client’s approval, was an in-court admis-
sion sufficient to satisfy the Statute of Frauds.” Id. at
420. Further, we rejected the husband’s contention
that, because the oral agreement contemplated the
subsequent execution of a written document, it was
subject to disavowal because the oral agreement “was
not a tentative agreement. It was not contingent upon
a written agreement . . . Any written document was
merely intended to memorialize the tenns.” Id. at 421.

Appellant argues that Barranco should not apply
to this case because he did not testify under oath as to
the existence of an agreement, he was not under oath
during the recitation of the terms of the agreement on
the tape recording, his counsel did not testify as his
agent at trial and his stipulation to the authenticity of
the tape recording was limited and therefore insuffi-
cient to satisfy the Statute of Frauds because he did
not stipulate on the tape recording that the parties had
entered into an agreement. Appellant claims that the
trial court “erroneously expanded the clear limitations
of the stipulation stated at trial.” We disagree.

Dur ing the pre-tr ial  hear ing on appel lee’ s
motion, appellee called Haugh to testify that he was
the mediator during the May 30, 2007 session and
that, at the conclusion of the session, the parties recit-
ed an agreement and recorded it on a tape. He did not
recall making multiple attempts to record the agree-
ment. In an effort to avoid playing the recording for the
court, appellant stipulated to the authenticity of the
recording, but limited his stipulation to authenticity and
not admissibility. The following transpired:

The Court: So you are stipulating to
me that that tape she’s got
there right now is a memor
[sic], is, is, the voice of

[appel lee] ,  a voice of
[appellant], their attorneys
—

[Appellee’s counsel]: And Mr. Haugh.
. . .
[Appellant’s counsel]: Correct.
The Court: Okay.
[Appellant’s counsel]: But not, but that
— Your Honor, I hope that stipulation
wasn’t intended to get past the rule of
17-109 hurdle that I don’t think it
should be admissible.

Later, appellant again reiterated his position that
the recording was authentic, and that it was not a
forgery and there were no irregularities in the record-
ing. But, he argued that the recording was inadmissible
under Maryland Rule 17-109 because it was not a
signed writing and thus, in his view, not a valid agree-
ment.

[Appellant’s counsel]: . . . What I am
trying to say, Your Honor, is that the
dispute here is not that [appellee’s
counsel] said some things on a tape,
Mr. Haugh, [appellant], [appellee] said
some things on a tape, that’s not the
dispute. And in terms of just saying is
that authentic [?] [D]id they say that?
I’ve got no problem with that, but I, I’m
a little worried that I’m being sort of
moved into opening a door about
admissibility, which I think is just flat
—
The Court: And you think it’s wrong
under 17-109, because you think — 
[Appellant’s counsel]: Correct.
The Court: — that it’s not a signed
document? 

[Appellant’s counsel]: Correct.
We do not perceive any error on the trial court’s

part in construing appellant’s stipulation. Appellant
argues that, because he limited his stipulation to the
authenticity of the recording and refused to stipulate
that the recording constituted an agreement, under
Barranco, supra, the stipulation does not satisfy the
statute of frauds. We disagree.

Initially, the record is unclear as to whether the
parties were under oath at the time the recording was
made. Haugh testified that he often places parties
under oath and tape records their  agreements
“because of the essence of time we need to, and we
don’t really have time to really reduce something to
writing, I’ll put the parties under oath and voir dire
them. I’ll do that occasionally.” Although Haugh had no
specific recollection of placing the parties under oath
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in this case, he acknowledged that the transcript
reflected that appellee was placed under oath.7 It was
silent as to whether appellant had been placed under
oath at some earlier point during the mediation.

Assuming appellant was not sworn, we nonethe-
less hold that the stipulation to the authenticity of the
recording amounts to an admission of the truth of the
content of the recording. In other words, if the content
of the recording contains true statements, and as the
transcript reflects, the parties themselves stated on
the recording that they understood the agreement to
be binding as of that day, then there is no other way to
construe the stipulation other than an admission in
court to the making of the agreement, although appel-
lant maintained that it was not an agreement under
Rule 17-109. At no point in the proceedings did appel-
lant deny that he was present during the recording nor
did he dispute the content of the recording. Appellant
did not need to admit, under oath, that there was an
agreement formed, in his judgment, as the admission
of the truth of the recording and the contents of the
recording supplied the clear evidence of the agree-
ment, notwithstanding appellant’s position, under
Maryland Rule 17-109, that the Agreement was not
admissible.

III 
Appellant next makes a cursory argument that

the tr ial  cour t erred in “ ignor ing” the Mediat ion
Agreement. Appellant does not specifically cite to any
“mediation agreement,” but supplies an unsigned copy
of a document entitled “Mediation Agreement” in the
Record Extract, which states, in pertinent part:

Any positions taken by the parties in
the mediation shall not be binding
unless a mutual agreement to settle
the dispute is reached dining the
mediation. If such an agreement is
reached, the terms of the settlement
agreement shall thereafter be legally
enforceable by the parties.

Appellant avers that the Mediation Agreement
was signed by both parties at the outset of the media-
tion and that appellant was not asked to waive his
rights under the Mediation Agreement in the tape
recording. He reasons that “it should have been con-
strued as part of the purported contract” and that the
court erred in “simply ignoring” it. If the court had prop-
erly considered the Mediation Agreement, appellant
continues, the court would have been compelled to
find that the tape recorded agreement was no more
than an “agreement to agree,” which, be argues, ren-
ders the oral agreement unenforceable.

Appellant raises this argument for the first time in
this appeal and it is therefore not properly before us.

Md. Rule 8-131(a). We have reviewed all of the exhibits
in the record and the Mediation Agreement is not
among them.8 Appellant did not raise the Mediation
Agreement in his Answer to appellee’s Motion to
Establish Validity and Enforce the Agreement, in his
post-hearing “Points and Authorities” in support of his
opposition to appellee’s Motion or in any of his oral
arguments before the circuit court. This issue was
never presented to the trial court and it is not properly
before us; therefore, we decline to address it.

IV
Appellant next argues that the trial court erred in

finding that the oral agreement on the tape recording
was complete and unambiguous and, consequently,
erred in refusing to permit appellant to introduce parol
evidence. During trial, prior to the court’s ruling deter-
mining that the oral agreement constituted the com-
plete agreement, the following transpired during appel-
lant’s testimony:

[Appellant’s counsel]: You’ve reviewed
the transcript [of the tape recording]
correct? 
[Appellant]: That is correct.
[Appel lant ’s counsel] : And you’re
aware of the terms and conditions that
it contains?
[Appellant]: Yes I am.
[Appellant’s counsel]: Was there any-
thing else that was agreed to be done
at the mediation? 
[Appellee’s counsel]” Objection.
. . . .

Thereafter, the parties argued as to whether
appellant’s answer would constitute hearsay. The court
clarified that “[i]t’s an issue whether its parole [sic] evi-
dence to modify the agreement essentially and you,
you say extrinsic evidence . . . or whether the agree-
ment speaks for itself and is based on all fours.” The
judge then took a brief recess to examine the tran-
script of the tape recording in order to determine
whether to accept additional evidence. The judge
returned and found the transcript of the recording
(Joint Exhibi t  1) to be the complete agreement
between the parties. The court explained that the voir
dire of the par ties, as reflected in the transcript,
revealed that both appellant and appellee stated that
they had not been promised anything in addition to the
terms that had been recited and they both acknowl-
edged that, as of that moment, they would be bound.

The court also acknowledged that the transcript
reflected discussion about the possibility of future
adjustments for tax returns.

What I do find is that there may have
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been, there was an issue that was left
open with regard to [appellee’s] tax
returns, and that there could, there
was to be some informat ion
exchanged, uh, and if there was a
wide deviation from, uh, what she,
her, what she fi led from what she
asser ted, uh, there would be an
adjustment.

That’s just one element, howev-
er, that does not preclude this from
being a final agreement.
. . . .
And I accepted [sic] Joint Exhibit 1 is
the complete agreement of the par-
ties. So I will sustain the objection to
any evidence about what else what on
[sic] what [appellant’s], uh, under-
standing was.

After the court’s ruling, appellant offered Defense
Exhibits one through four, which the court accepted.
Appellant sought to proffer what those exhibits would
have shown in terms of parol evidence and the follow-
ing transpired:

[Appellant’s counsel]: I think I do need
to make my proffers on those if I may? 
The Court: Let’s, let’s, let me ask you
to do this, let’s get the substantive evi-
dence we need. Uh, we’re going to
come back. I won’t close this case out
without giving you that opportunity.
[Appellant’s counsel]: Very good.

Appellant never made his proffer with regard to
his exhibits prior to the close of the evidence, nor did
he request to do so at any other point during trial. In
this appeal, appellant contends for the first time that
there is an ambiguity in the agreement that necessi-
tates an admission of parol evidence. The ambiguity,
he contends, lies in the following portion of the record-
ing:

[Appellant’s counsel]: I just have one
question of [appellee]. And I guess a
general statement, is there an under-
standing, [appellee], that if the num-
bers on your tax return are extremely
different from today that there will be
some sort of equitable adjustment for
that? 
[Appellee’s counsel]: For 200. . . , that
the 2006 is not in keeping with the
Profit and Loss that you presented to
them? 
[Appellee]: Yes.

After the above clarification, appellant’s counsel

then asked appellant, “Do you understand the implica-
tions of her tax returns, if they don’t come back match-
ing what she asserted today, that there will be an equi-
table adjustment?” To this question, appellant respond-
ed in the affirmative. Thereafter, appellant indicated
that he had no other questions about the agreement.
Appellant now asserts that “the tape does not specify
what that ‘equitable adjustment’ is to be, under what
circumstances it can be demanded, or how it is to be
determined.” Thus, be argues, “These provisions are
too vague to enforce.” He argues that the term “equi-
table” is ambiguous and that it is clear that “something
is missing.”

Initially, we observe that appellant never articu-
lated any argument that the terms were ambiguous
before the trial court. Rather, he argued that the con-
tract was unenforceable because it left an essential
term open, i.e., that because the par ties did not
resolve how to address possible discrepancies in the
tax returns, it was obvious that the recording did not
constitute the complete contract. He sought to elicit
evidence regarding “other promises” that may have
been made during the mediation which clearly contra-
dicts the portion of the recording during which appel-
lant’s counsel asked him “Has any body promised you
anything other than what we discussed, to make this
agreement?” Appellant answered that question in the
negative and expressed no doubt or concern over the
meaning of “equitable adjustment” in the recording.

Appellant cites the following excerpt from the
Court of Appeals decision in Horsey v. Horsey, 329
Md. 392, 419-20 (1993):

As this court has stated on numerous occasions,
however, “the courts cannot make a contract for the
parties or supply missing terms,” and “if a contract
omits essential terms,” it is “unenforceable.” Rocklin v.
Eanet, 200 Md. 351, 357, 89 A.2d 572, 574-575
(1952). See, e.g., Geo. Bert. Cropper, Inc. v. Wisterco,
284 Md. 601, 619, 399 A.2d 585, 594 (1979) (“for a
contract to be enforceable, it is necessary that it be
sufficiently specific to enable a court to determine the
intent ion of  the par t ies”) ; L&L Corporat ion v.
Ammendale, 248 Md. 380, 385, 236 A.2d 734, 737
(1968) (agreement on “an essential term . . . [is]
required to make or modify a contract . . . ‘because nei-
ther the court nor jury could make a contract for the
parties’”); Hoffmann v. County Title Co., 240 Md. 199,
203, 213 A.2d 563, 565 (1965); Standard Homes v.
Pasadena Co., 218 Md. 619, 625-626, 147 A.2d 729,
733 (1959); Robinson v. Gardiner, 196 Md. 213, 217,
76 A.2d 354, 356 (1950) (“no action will lie upon a
contract . . . where such a contract is . . . uncertain in
its essential terms. It is void because neither the court
nor jury could make a contract for the parties. Such a
contract cannot be enforced in equity nor sued upon in
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law”).
Appellant claims that, because the parties did

not explicitly state what the “equitable adjustment”
would be, should there be a discrepancy in the num-
bers discussed during mediation that day and the
numbers appellee produces in her joint income tax fil-
ing, the parties left open an “essential term.” We fail to
see bow the court was unable to objectively determine
the intent of the parties from the recitation of the par-
ties in the tape recording. It is plain that, examining the
terms as a whole, the parties contemplated filing joint
tax returns with the understanding that, if appellee’s
profits and losses for 2006 should differ significantly
from the time they entered the agreement and the time
that the parties filed their taxes, that appellant would
be able to seek recourse. While that term was left
open, without knowing if and how the tax returns might
differ, it would seem impossible for the parties to set
forth exactly how an equitable adjustment would occur.
The omission of an essential term may render a con-
tract unenforceable, but the Court of Appeals has
opined:

On the other hand, a contract is not
rendered unenforceable merely
because the par ties do not supply
every conceivable detail or anticipate
every contingency that may arise. To
some extent at least, ambiguities may
be resolved by construct ion. Cf.
Highley v. Phillips, 176 Md. 463, 471,
5 A. 2d 824. The failure to deal with
potential difficulties in remote contin-
gencies may only mean that the par-
ties are willing to leave their determi-
nation to chance or the operation of
general legal principles. “The law does
not favor, but leans against, the annul-
ment of contracts on the ground of
uncertainty.” Vincent v. Palmer, 179
Md. 365, 370, 19 A. 2d 183, 187.

Rocklin v. Eanet, 200 Md. 351, 357 (1952).
In light of the fact that the parties were specifical-

ly questioned by their counsel on this point and
expressed no hesitation whatsoever as to its meaning,
we find no error in the court’s determination that the
transcript of the tape recording reflected the essential
terms of the agreement sufficient to render it complete
and enforceable. In addition, as we shall explain infra,
appellee conceded that she breached her duty, under
the contract, to file joint income tax returns; thus, the
need to make this determination never arose. For the
same reasons that we hold, infra, that her breach was
not material, we hold that the term was also not essen-
tial to the existence of a binding agreement between
the parties.

V
Appellant’s final contention is that the court erred

in failing to find that appellee materially breached the
agreement, warranting recission. Appellant argues that
appellee breached the agreement in failing to handle
the disposition of the “bonds and accounts,” which
appellant states was accomplished “only after the par-
ties attended subsequent mediation and 4 way meet-
ings.” Appellant also argued that appellee failed to
abide by the terms of the agreement regarding the dis-
position of the parties’ retirement accounts, the minor
child’s account, and in making contributions for the
minor child’s growth hormone. Finally, appellant con-
tends that appellee breached the agreement in failing
to file a joint tax return for 2006 and 2007.

Appellant conceded in the trial court and before
this court that, aside from filing joint income taxes, the
other matters were resolved in subsequent meetings
and mediation sessions. Thus, the trial court correctly
observed that “any breach had to primarily do with the
joint tax returns.” The trial court concluded that the
breach was not material, justifying the court to consid-
er recission.

Appel lant  c i tes Fromm Sales Co. v. Troy
Sunshade Co., 222 Md. 229 (1960) for the proposition
that the burden was on appellee to show justification
for her breaches of the agreement as the party seek-
ing to enforce the agreement. Because “there was no
justification for Appellee’s material breaches of the
judicially determined contract,” he asserts, “it was [ ]
error to deny Appel lant ’s c la im for recission.”
Appellant’s reliance on Fromm Sales is misplaced.
That case involved a distr ibutorship agreement
between two businesses. The defendant was a manu-
facturer of awnings and canopies and it entered an
agreement with the plaintiff, a distributor. The plaintiff
fell behind in making required payments for products
supplied by the defendant and ultimately the defendant
altered the terms of the agreement and eventually can-
celled the contract. Several issues arose between the
parties, but the central issue was whether the defen-
dant’s breach was material or whether the plaintiff was
entitled to notice before the agreement was terminat-
ed. Id. at 223. This Court held that “the failure to make
payments under an agreement such as this indubitably
constitutes a material breach in the absence of a
showing of justification or excuse. . . . The burden of
showing such justification or excuse is on the party
who first breached the agreement and thereafter seeks
to defend his action.” Id. (citations omitted).

We find the facts of Fromm, supra to be patently
inapposite. Moreover, before reaching the issue of jus-
tification, as appellant now argues for the first time on
appeal, we must first review the court’s determination
that the failure to file joint income taxes was not a
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material breach causing it to even consider recission.
This Court recently reiterated the circumstances call-
ing for recission of a contract:

In general, “where . . . there has been
a material breach of a contract by one
party, the other party has a right to
rescind it.” Washington Homes, Inc. v.
Interstate Land Development Co.,
Inc., 281 Md. 712, 728, 382 A.2d 555
(1978) (quoting Putt v. McMillan, 244
Md. 450, 454, 223 A.2d 772 (1966));
see also Traylor v. Grafton, 273 Md.
649, 687, 332 A.2d 651 (1975) (“If
one of the par ties to a contract is
guilty of a material breach the other
may rescind.”) ; Foster-Por ter
Ent’prises v. De Mare, 198 Md. 20, 36,
81 A.2d 325 (1951); Vincent v.
Palmer , 179 Md. 365, 373-374,
19A.2d 183 (1941); Ady v. Jenkins,
133 Md. 36, 38-39, 104 A. 178 (1918).
However, recission will not be granted
“for casual or unimportant breaches,
but only for a substantial breach tend-
ing to defeat the object of the con-
tract .” Vincent , 179 Md. at  373.
Instead, rescission is permitted when
“the act failed to be performed [goes]
to the root of the contract or . . . ren-
ders the performance of the rest of
the contract a thing different in sub-
stance from that which was contracted
for.” Traylor , 273 Md. at  687. Put
another way, rescission is not avail-
able as a remedy when the breach is
“slight.” Speed v. Bailey, 153 Md. 655,
660, 139 A. 534 (1927). Consequently,
“substantial performance under a con-
tract permits the recovery of dam-
ages,” rather than recission. Traylor,
273 Md. at 687; see also Senick v.
Lucas, 234 Md. 373, 377, 199 A.2d
375 (1964).

Maslow v. Vanguri, 168 Md. App. 298, 323-24 (2006).
The circuit court did not err in concluding that the

failure to file joint income tax returns in 2006 and 2007
was not a material breach of the agreement as it can-
not be said that those provisions went to the root of
the agreement between the parties. The recording also
reflects settlement of other issues such as alimony,
custody, disposition of the marital home, title of the
family vehicles and the circumstances and time line for
seeking an absolute divorce. Filing income taxes jointly
was not the object of the parties’ agreement and,
reviewing the agreement as a whole, both parties sub-

stantially performed the remaining terms of the agree-
ment.9

JUDGMENT OF THE CIRCUIT COURT FOR
FREDERICK COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. The parties’ older child was emancipated and was not a
subject of any litigation between the parties.

2. The parties also agreed to other terms which were not
expressly addressed at trial, including that appellant would
keep appellee on his health insurance policy until the court
granted their divorce and he would keep the children on his
policy as long as they were eligible.

They also agreed to split the costs of the minor child’s
“Growth Hormone, extracurricular costs, tuition, club dues,
tutoring, etc., which is over $100.” The recording also reflects
that the par ties determined the disposit ion of var ious
accounts, life insurance policies and provided for re-titling of
their vehicles.

3. The Hon. Theresa M. Adams presided over the pre-trial
hearing and the Hon. John H. Tisdale presided over the trial
on the merits.

4. The parties testified that they mutually agreed to modify
their agreement in terms of custody of the minor child.
Appellant sought sole physical custody and appellee did not
oppose that request, or his concomitant request for child sup-
port.

5. Appellant also argues that Maryland Rule 9-205(d), which
governs mediation for custody and visitation disputes, which
pennits a mediator to put an agreement in a memorandum
form to be signed by the parties reflects the same intent.
Maryland Rule 9-205(d) is not at issue here.

6. Maryland Rule 5-408 provides:

(a) The following evidence is not admissi-
ble to prove the val idity, inval idity, or
amount of a civil claim in dispute:

(1) Furnishing or offering or promising to
furnish a valuable consideration for the
purpose of compromising or attempting to
compromise the claim or any other claim;

(2) Accepting or offering to accept such
consideration for that purpose; and 

(3) Conduct or statements made in com-
promise negotiations or mediation.

(b) This Rule does not require the exclu-
sion of any evidence otherwise obtained
merely because it is also presented in the
course of compromise negotiations or
mediation.

(c) Except as otherwise provided by law,
evidence of a type specified in section (a)
of this Rule is not excluded under this Rule
when offered for another purpose, such as
proving bias or prejudice of a witness, con-
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troverting a defense of laches or limita-
tions, establishing the existence of a “Mary
Carter” agreement, or proving an effort to
obstruct a criminal investigation or prose-
cution, but exclusion is required where the
sole purpose for offering the evidence is to
impeach a party by showing a prior incon-
sistent statement.

(d) When an act giving rise to criminal lia-
bility would also result in civil liability, evi-
dence that would be inadmissible in a civil
action is also inadmissible in a criminal
action based on that act.

7. The transcript of the tape recording reflects that, during the
voir dire, appellee’s counsel asked appellee the following
question: “Mrs. Rowland, you’ve been previously sworn, did
you hear the agreement as I have recited it. . . .?”

8. Maryland Rule 8-501(c) provides: “The record extract shall
contain all parts of the record that are reasonably necessary
for the determination of the questions presented by the
appeal and any cross-appeal. . . .” (Emphasis added).
Although an unsigned copy of the Mediation Agreement is
included in the Record Extract, we have found no such
agreement in the record. The Table of Contents of the Record
Extract lists the agreement as item number six, “Mediation
Agreement admitted as Exhibit,” but fails to list an exhibit
number, presumably because it was not introduced, nor was
it admitted, as an exhibit during any of the proceedings in the
trial court.

9. We also point out that, in filing individual income tax
returns, the parties testified that it was more financially bene-
ficial to both parties than filing jointly, although appellant
maintained that, despite that benefit, it did not motivate him
to agree to filing separately and, in fact, he never consented
to filing separately.
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Sharde K. appeals from the March 23, 2010,
decision of the Circuit Court for Baltimore City, sitting
as a juvenile cour t, granting custody of her son,
Kaleem, to his father, Lexi P., pursuant to Md. Code
(1973, 2006 Repl. Vol.), Courts & Judicial Proceedings
Article (“CJ”), § 3-819(e). Appellees — the Baltimore
City Department of Social Services (“BCDSS”), Lexi P.,
and Kaleem’s appointed legal representative — sup-
port the custody transfer.

Questions Presented 
Ms. K. presents two questions for review:

1. Did the t r ia l  cour t err  by
awarding custody to the father where
the facts sustained against the mother
did not provide the basis for a CINA
finding and therefore the court lacked
jurisdiction to change the custody
order? 

2. Did the cour t commit legal
error by conducting a de novo excep-
tions hearing without properly familiar-
izing itself with the record being chal-
lenged, and even if the court were
sufficiently aware of the contents of
the record, did the court abuse its dis-
cretion by transferring custody from
the mother to the father? 

We hold that the juvenile court did not err, and
we affirm its decision to grant custody to Kaleem’s
father.

Facts and Procedural History 
Ms. K. gave birth to Kaleem on March 16, 2005,

when she was eighteen years old. Ms. K. originally met

Kaleem’s father, Lexi P., when she was aged fifteen
and living in foster care. Ms. K. also has a daughter,
Zariah, born March 7, 2007, who was intermittently in
her care during the events leading to this appeal, and
an infant born in May 2009. Custody over Zariah and
the infant, who have different fathers than Kaleem, is
not at issue.

On August 26, 2008, the Circui t  Cour t  for
Baltimore City granted Ms. K. sole custody over
Kaleem. In September 2008, Ms. K. requested shelter
care from BCDSS, which placed Kaleem, Zariah, and
her at the family crisis center, a women’s shelter. The
center removed Ms. K. for a curfew violation. The next
month, Ms. K. again asked BCDSS for help and was
placed in a shelter in Baltimore County. This shelter
terminated her placement for multiple rule infractions,
including making threats against other residents.
Shelter staff described Ms. K. as “very belligerent, very
disagreeable.” Due to her behavior, Baltimore County
placed Ms. K. on its “burned bridge list,” which barred
her from the county’s shelters. Ms. K. requested
BCDSS’s services for a third time, on November 10,
2008, and was provided access to a Long-term shelter,
where she lived with the children and received medical
care.

BCDSS received reports in November 2008 that
Ms. K. was neglecting Kaleem, then aged three, and
Zariah, then aged one. BCDSS alleged that Ms. K. left
her children unattended, was not using the machine
provided to her to monitor Kaleem’s sleep apnea, and
was pregnant but not getting prenatal care. These alle-
gations were in addition to three neglect repor ts
against Ms. K. stemming from incidents in July 2008
when she allegedly left her children unattended.

Ms. K. lived with the children at the long-term
shelter until November 25, 2008, when she abruptly
left and refused to return because she claimed the
shelter did not accommodate her religious beliefs and
one of the shelter’s staff members may have stepped
on Kaleem’s foot. Upon BCDSS staff questioning Ms.
K. on November 25, 2008, via telephone, Ms. K. did
not identify which of her religious beliefs the shelter
had not accommodated. On November 26, 2008,
Thanksgiving eve, BCDSS staff telephoned Ms. K., but
she refused to tell them the location of her children.

In The Court of Special Appeals
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Child custody and visitation: child in need of assis-
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Where allegations in a CINA petition are sustained
against one parent but there is another parent willing
and able to care for the child, the court may not find
that the child is a CINA but, before dismissing the
case, may award custody to that other parent. Thus,
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she refused to tell them the location of her children.
BCDSS learned that Ms. K. had gone to the hospital
earlier that day with her children, complaining of hav-
ing pregnancy pains. (At the time, Ms. K. was pregnant
with her third child.) After being treated and released,
Ms. K. refused to leave the hospital.

Concerned that Ms. K. might harm herself or her
children over the holiday, BCDSS removed Kaleem
and Zariah from her on November 26, 2008, and
placed them in a shelter. On December 1, 2008,
BCDSS flIed a Child in Need of Assistance (CINA)
petition to remove Kaleem and Zariah from Ms. K.’s
legal custody. The court ordered BCDSS to continue to
keep the children in shelter care and scheduled an
adjudicatory hearing to determine the validity of
BCDSS’s allegations against Ms. K.

Meanwhile, Mr. P. expressed interest in caring for
Kaleem. BCDSS inspected his home and found it ade-
quate. The caseworker assigned to Kaleem observed
that “[t]he child and his [f]ather had a very cordial rela-
tionship.” As a result, on February 9, 2009, the juvenile
cour t allowed Mr. P. to have physical custody of
Kaleem in advance of the adjudicatory hear ing.
Kaleem has been living with his father ever since.

A juvenile court master conducted a CINA adju-
dicatory hearing on June 3, 10, and 15, 2009, during
which the following history was developed.

In 2006, Ms. K. contacted Mr. P. from the emer-
gency room and asked him to care for Kaleem. Ms. K.
told him that she was having a nervous breakdown,
and could not care for Kaleem, because she had just
discovered she was pregnant with Zariah. Mr. P. had
physical custody over Kaleem for three months, until
Ms. K. succeeded in having the court restore custody
to her.

During the winter and spring of 2008, Ms. K. and
her children lived in a room she rented from Reginald
Kennion. Ms. K. and Mr. Kennion were romantically
involved. Mr. Kennion contacted BCDSS twice about
Ms. K. leaving her children unattended in the house. In
May 2008, Mr. Kennion returned home from work to
find Kaleem sleeping on a couch and Zariah walking
around in the kitchen crying after Ms. K. had left them
alone for an undetermined amount of time. Mr. Kennion
contacted BCDSS, which temporarily removed the chil-
dren from the home. Later that day, Ms. K. had Mr.
Kennion arrested for allegedly hitting her. Ms. K.
obtained a protective order against Mr. Kennion, who
was later acquitted of criminal charges relating to the
incident.

At the time of the adjudicatory hearing, Ms. K.
was living at Sarah’s Hope shelter. She had not attend-
ed any of the parenting classes the shelter offered. Ms.
K. argued with other residents and was temporarily
suspended from the shelter in February 2009 for refus-

ing to listen to shelter staff.
In May 2009, she gave birth to her third child.

Shelter staff observed Ms. K. with her baby and
described her as a “nurturing, loving, caring parent.”
Ms. K. had applied for a Section 8 voucher in order to
obtain permanent housing. She explained that she was
not taking parenting classes because they conflicted
with a mandatory work program she attended.

On June 19, 2009, the master recommended that
the juvenile court sustain the facts BCDSS alleged
against Ms. K. No exceptions were filed. The juvenile
court adopted the master’s recommendation and sus-
tained these facts:

4. The respondent’s [Kaleem] mother
appears to have psychiatric issues,
but declines to seek treatment. The
shelter placement provided therapeu-
tic intervention and referrals for a psy-
chiatric evaluation which the respon-
dent’s mother declined.

*** 
11. The respondent’s mother went to
the BCDSS Homeless Unit seeking
assistance. The Unit assisted her in
gaining placement in several home-
less shelters. Due to her discharge
from two shelters because of behavior
issues, BCDSS assisted [her] in being
placed at the Sarah’s Hope Homeless
shelter where she currently is resid-
ing.
12. In November of 2008, approxi-
mately two weeks after beginning to
reside at Sarah’s Hope, BCDSS was
contacted by personnel at  Mercy
Hospital and advised that respon-
dents’ mother left the shelter and was
refusing to return.
13. Respondent’s mother was receiv-
ing medical support services for the
respondents’ [Kaleem and Zariah]
through the Mercy Hospital Outreach
program but she discharged the
assisting nurse and left the shelter
causing the program nurse to call
BCDSS and express her concerns.
15. BCDSS located mother at the hos-
pital and removed the respondents
from her care at that time.
17. The father of Kaleem P. is Lexi P.
He has been caring for his son under
an order of shelter care and has been
providing appropriate care for the
respondent. BCDSS has observed
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improvement in Kaleem’s conduct
since he has been residing with his
father. Kaleem has previously had
medical issues including sleep apnea
and his father has taken him for a cur-
rent sleep study and been meeting all
of his current medical needs.

The master conducted a disposition hearing over
a four day period in November 2009.1 Prior to the hear-
ing, Mr. P. was evicted from his home after his landlord
had been foreclosed upon. He was temporarily living at
his grandparents’ home with Kaleem. BCDSS inspect-
ed Kaleem’s new living arrangements and did not have
any concerns. BCDSS described Kaleem as “very talk-
ative,” healthy, and doing well.

Ms. K. claimed that Mr. P. brought Kaleem to vis-
its with her improperly clothed and fed. During one
visit, Ms. K. pulled Kaleem’s pants open after taking
him to the bathroom in order to show a BCDSS case-
worker that he was not wearing underwear. BCDSS,
however, expressed no concerns with Mr. P.’s care of
Kaleem, except that a BCDSS caseworker anticipated
problems with Mr. P. honoring Ms. K.’s visitation rights.

The hear ing culminated in the master ’s
November 12, 2009, recommendation that the juvenile
court terminate its jurisdiction over Kaleem and trans-
fer custody of Kaleem to Mr. P. The master also recom-
mended that the court find Zariah to be a CINA, but
remain with Ms. K. under an order of protective super-
vision.

Ms. K. filed exceptions to the master’s recom-
mendation and requested a de nova hearing in juve-
nile court, which was held on March 23, 2010. At the
hearing, Ms. K. proffered her position and did not call
witnesses or otherwise present any evidence. The
juvenile court adopted the facts sustained against Ms.
K. during the adjudicatory hearing. Based on these
facts, the court terminated its jurisdiction over Kaleem,
and, pursuant to CJ § 3-819(e) transfered custody of
Kaleem to Mr. P. The court also found that Zariah was
not a CINA and allowed her to stay in Ms. K.’s custody.
It is the court’s order dated March 23, 2010, awarding
custody of Kaleem to Mr. P. that is the subject of this
appeal. Counsel for Kaleem, BCDSS, and Mr. P. urge
this Court to affirm the judgment of the circuit court.

Standard of Review 
In reviewing cases involving child custody, includ-

ing CINA cases, the standard of appellate review
depends on whether the issue on appeal is a chal-
lenge to the juvenile court’s findings of fact, conclu-
sions of law, or its ultimate decision based on those
facts and conclusions. As we explained in In re Caya
B., 153 Md. App. 63, 74 (2003) (quoting In re Yve S.,
373 Md. 551, 586 (2003)), there are:

[T]hree distinct aspects of review in
chi ld custody disputes. When the
appellate cour t scrutinizes factual
findings, the clearly erroneous stan-
dard of  [Rule 8-131(c)]  appl ies.
[Second,] if it appears the [juvenile
court] erred as to matters of law, fur-
ther proceedings in the [juvenile] court
will ordinarily be required unless the
error is determined to be harmless.
Final ly,  when the appel late cour t
views the ultimate conclusion of the
[juvenile court] founded upon sound
legal principles and based upon factu-
al findings that are not clearly erro-
neous, the [juvenile court’s] decision
should be disturbed only if there has
been a clear abuse of discretion.

Ms. K. does not attack the evidentiary support for
any factual finding made. Instead, she asserts that the
factual findings of the juvenile court did not support the
court’s transfer of custody pursuant to CJ § 3-819(e).
We review the legal sufficiency of the findings de novo.
We review the court’s ultimate conclusion transferring
custody to Mr. P. under an abuse of discretion stan-
dard.

Discussion 
1. The Juvenile Court did not Err in Sustaining

the Allegations Against Ms. K.
CJ § 3-819(e) allows the juvenile court in a CINA

case to transfer custody between parents under the
following circumstances:

If the allegations in the [CINA] petition
are sustained against only one parent
of a child, and there is another parent
available who is able and willing to
care for the child, the court may not
find that the child is a child in need of
assistance, but, before dismissing the
case, the court may award custody to
the other parent.

Ms. K. contends that the allegations sustained against
her do not form a sufficient basis for a CINA finding, so
that the juvenile court lacked jurisdiction under CJ § 3-
819(e) to transfer custody to Mr. P.

Initially, we note that the parties dispute whether
CJ § 3-819(e) requires the juvenile court to establish
that Kaleem would be a CINA absent the availability of
his father. Ms. K. contends that the statute requires the
court to do so. Appellees argue that the plain language
of CJ § 3-819(e) merely requires that the juvenile court
sustain the alleged facts against Ms. K., but that these
facts need not rise to the level of a CINA finding.

We agree with Ms. K.’s formulation of the statute.
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CJ § 3-819(e) requires that the juvenile court sustain
facts against the allegedly unfit parent that would ren-
der the child a CINA if the other parent was not fit and
available to take custody. Nevertheless, as we explain
below, the sustained facts in the present case were
legally sufficient to support such a result. Therefore,
the juvenile court did not err in concluding that CJ § 3-
819(e) was applicable to this case, and did not abuse
its discretion in transferring custody of Kaleem to the
other parent, Mr. P 

CJ § 3-801(f) defines a CINA as “a child who
requires court intervention because: (1) The child has
been abused, has been neglected, has a developmen-
tal disability, or has a mental health disorder; and (2)
The child’s parents, guardian, or custodian are unable
or unwilling to give proper care and attention to the
child and the child’s needs.” The juvenile court holds
an adjudicatory hearing to determine whether the alle-
gations supporting a child’s status as a CINA are true.
CJ § 3-801(c). If so, the juvenile court holds a disposi-
tion hearing to decide if the child is indeed a CINA
based upon those allegations and, if so, how the court
should intervene to protect the child’s “health, safety,
and well-being.” CJ § 3-801(m)(1), (2).

As this Court explained in In re Russell G., 108
Md. App. 366, 376-77 (1996), a child cannot be found
a CINA if at least one parent is willing and able to care
for the child. In In re Russell G., the mother had a sub-
stance abuse problem that rendered her unable to
care for her child. The juvenile court found that the
father was also unable to care for the child because he
lacked legal custody. As a result, the juvenile court
determined the child to be a CINA. Id. at 372. This
Cour t reversed, holding that a child can only be
declared a CINA if neither parent can properly care for
the child and that the father’s lack of custody did not
prevent him from doing so. Id. at 380.

In In re Russell G., we viewed the CINA statute
as distinguishing between parental custodial rights and
the custodial rights of others:

The language of[CJ § 3-801(f)] is
clear and unambiguous. A child in the
care of a guardian or custodian is a
CINA if that guardian or custodian is
unable or unwilling to give proper care
and attention to the child. But a child
in the care and custody of a parent or
parents is a CINA only if both parents
are unable or unwilling to give the
child proper care and attention. No
other interpretation [of the definition of
CINA] would give effect to the statuto-
ry use of the plural noun “parents.”
Furthermore, that interpretation com-
ports with the purpose of the CINA

statute. A child who has at least one
parent willing and able to provide the
child with proper care and attention
should not be taken from both parents
and be made a ward of the court.

Id. at 376-77.
Responding to In re Russell G., the legislature

added CJ § 3-819(e), which allows the juvenile court
the discretion to transfer custody to the fit parent. See
In re Sophie S., 167 Md. App. 91, 105 (2006) (explain-
ing that CJ § 3-819(e) was added in response to the
holding in In re Russell G.). When read in light of the
decision that prompted its enactment, CJ § 3-819(e)
makes clear that allegations must be sustained against
both parents before there can be a CINA finding. If
only one parent is unfit, the juvenile court cannot find
that the child is a CINA. Instead, the court may award
custody to the other parent, at its discretion, “before
dismissing the case.”

This Court, in In re Sophie S., 167 Md. App. 91,
106 (2006), discussed what it means for allegations to
be “sustained against only one parent” for purposes of
CJ § 3-819(e): “the court must, before granting custody
and dismissing the petition, find and articulate that the
allegations of the petition have been sustained as to
one parent.” CJ § 3-817(c) requires that these allega-
tions must be proved by a preponderance of the evi-
dence.

The juvenile court in In re Sophie S., however,
did not complete this process: “that one essential ele-
ment of the process was omitted – the juvenile court
did not find and articulate that the allegations of
neglect had been sustained against [the mother]
before granting custody to [the father].” 167 Md. App. at
106. Instead, the juvenile court, without so much as
recognizing the allegations in the petition, granted cus-
tody to the father because “[it] believe[d] that of the
two parents, he is the better parent at this time.” Id. at
104.

In the present case, however, the juvenile court,
adopted the findings of neglect made by the master at
the adjudicatory hearing. Thereafter, acting on its own
at the March 26, 2010, disposition hearing, the court
was bound to adopt the findings made at the adjudica-
tory hearing prior to granting custody to Mr. P. via CJ §
3-819(e).2

After listening to three days of testimony during
the adjudicatory hearing, the master, in his June 19,
2009, order, recommended that the juvenile court sus-
tain all of BCDSS’s contested allegations against Ms.
K. with regards to her parenting of Kaleem. As noted
above, the juvenile court sustained the master’s find-
ings.

On March 23, 2010, the juvenile court held a dis-
position hearing in which it transferred custody to Mr.
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P. pursuant to CJ § 3-819(e). The court found:
The Court, of course, having found
the facts as set forth in the order of
June 19, bases its disposition today
on those facts, as well as the argu-
ments and proffers made by Counsel.
Based upon that, the Court will enter
an order under [CJ §] 3-819(e) and
award custody of the chi ld to the
father and dismiss the case.

The reasons I want to give are
these; among the facts found upon
which disposition is made, are facts
which although not necessarily dras-
tic, do go to suggest that the mother
has had some challenges in providing
care for children. Those same facts
include facts which suggest that the
father, during the period that the child
was with him, has done very well by
the child. And no one has contradicted
that notion. So there are no supple-
mental facts offered to suggest that
the father is not appropriate.

I also take into account the fact
that earlier today, with the concur-
rence of all par ties, the Court has
closed the case of Kaleem’s sibling,
Zariah, a child of two, that child being
with the mother. It seems to me what-
ever the mom’s chal lenges were,
those challenges continue with her
having that child and I think someone
mentioned that she does have anoth-
er child with her. This child, Kaleem, is
now age five, [and has] been with his
father for more than a year. I think
there isn’t a good reason in my mind
to upset that circumstance. However it
began, the Court finds that it’s appro-
priate to have the child continue in the
care and custody of the father.

The juvenile court, therefore, correctly followed
the legal requirements of CJ § 3-819(e). First, the
court adopted the master’s June 19, 2009, recommen-
dations, as to which no exceptions were filed, and sus-
tained the allegations against Ms. K. The court sus-
tained facts establishing that Ms. K. has “psychiatric
issues, but declines to seek treatment”; was removed
from two homeless shelters due to her behavior; left a
third shelter and refused to return; and refused med-
ical services and left a fourth shelter. As the juvenile
court noted, these facts were “not necessarily drastic.”
Nevertheless, these facts reasonably established that
Kaleem “ha[d] been neglected” and Ms. K. was “unable

or unwilling to give proper care” to him as required for
a CINA finding pursuant to CJ § 3-801(f)(1) and (2).

Next, the court found that no facts had been sus-
tained against Mr. P. As a result, the court exercised its
discretion under CJ § 3-819(e) to award custody to the
father because it was in Kaleem’s best interests to
keep him where he had been “for more than a year.” At
the time of this appeal, Kaleem has been in Mr. P.’s
custody for over sixteen months, comprising approxi-
mately a quarter of the child’s life.

A court abuses its discretion “where no reason-
able person would take the view [it] adopted.” Hariri v.
Dahne, 412 Md. 674, 687 (2010). To warrant reversal
“[t]he decision under consideration has to be well
removed from any center mark imagined by the
reviewing court and beyond the fringe of what the
court deems minimally acceptable.” Id. The juvenile
court did not abuse its discretion in granting custody to
Mr. P.

We note that, although the facts sustained in
Zariah’s case were very similar, there were sufficient
distinctions to support the differing results.3 The court
allowed Ms. K.’s continued custody over Zariah, and
found that Zariah was not a CINA. Ms. K. also had cus-
tody over her third child, her infant daughter, at the
time of Kaleem’s disposition hearing. The juvenile
court did not err in reaching different conclusions on a
similar set of sustained facts. As the court explained, it
allowed Ms. K. continued custody over Zariah “with the
concurrence of all parties.” The parties stipulated that
it was in Zariah’s best interests to remain with Ms. K.
No such agreement was reached in Kaleem’s case. It
was not unreasonable for the juvenile court to con-
clude that Ms. K.’s ability to care for Kaleem would be
impaired and perhaps overwhelmened by the fact that
she had custody over her two younger children requir-
ing much of her attention and adding to what the court
described as her “challenges” as a care giver. That dis-
tinction suppor ts the cour t’s implicit f inding that
Kaleem would have been a CINA if his father had not
been avaialble to care for him. The act that the court
concluded that Ms. K. could be entrusted to care for
two children, did not require the court to conclude she
was capable and ready to care for  three.

II. The Juvenile Court Properly Conducted the
Disposition Hearing

Ms. K. contends that the juvenile court rubber-
stamped the master’s recommendations instead of
reviewing them de novo. Md. Rule 11-111(c) and CJ §
3-807(c)(2) allow a party to request de novo review of
a master’s recommendations in juvenile court upon the
party’s filing of exceptions. On November 20, 2009, the
juvenile court took note of Ms. K.’s exceptions and
scheduled such a hearing. The record reflects that the
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case was called for a de novo hearing on March 23,
2010, and Ms. K.’s counsel of record appeared and
participated in that hearing.

Here, Ms. K. filed one exception that is relevant
to her argument. This exception concerns whether the
facts sustained against Ms. K. supported a CINA find-
ing: “41. That the adjudicated sustained facts against
[Ms. K.] are not CINA. The cases for both Respondents
[Kaleem and his sister Zariah] should have been dis-
missed and both Respondents should have been
returned to the custody of [Ms. K.].” Ms. K., therefore,
only requested that the juvenile court review whether
the facts sustained against her constituted a CINA
finding. She did not take exception to whether those
facts themselves should have been sustained. That
Ms. K. only asked the court to conduct a de novo hear-
ing on the master’s recommended disposition, and not
on the sustained facts supporting that disposition, is
also established by Ms. K.’s comments to the juvenile
court:

THE COURT: Right, I see. All right. So
what we’re starting at is we’re starting
at disposition.
[BCDSS]: Correct.
[Ms. K.’s counsel]: That’s correct Your
Honor.
THE COURT: The facts that were sus-
tained, yes? 
[Ms. K.’s counsel]: Yes Your Honor.
[BCDSS]: Yes.
THE COURT: We are not doing a de
novo [sic] of the adjudication hearing.
[Ms. K.’s counsel]: No we’re not Your
Honor.

The juvenile court did as Ms. K. asked. It heard
her arguments, reviewed the sustained facts, and con-
cluded that it was appropriate for the court to exercise
its discretion pursuant to CJ § 3-819(e) to award cus-
tody to Mr. P. The transcript of the juvenile court’s
March 23, 2010, disposition hearing is devoid of any
objection by Ms. K. to the manner in which the court
conducted its hearing. To the contrary, the colloquy
quoted above between Ms. K. and the juvenile court
establishes that she agreed with the court’s descrip-
tion of how it would proceed. Absent plain error, “when
a party has the option of objecting, his failure to do so
while it is still within the power of the trial court to cor-
rect the error is regarded as a waiver, stopping him
from obtaining a review of the point or question on
appeal.” Lohss v. State, 272 Md. 113, 119 (1974); Md.
Rule 8-131(a).

Ms. K. offers the alternative argument that the
juvenile court, even if it conducted a proper de novo
hearing, abused its discretion by transferring custody

to Mr. P. because it did not consider the factors for
determining child custody set forth in Montgomery
County v. Sanders, 38 Md. App. 406, 420 (1977).
Sanders arose from a custody dispute between a nat-
ural parent and a foster family. Id. at 408. This Court
set forth ten factors for a judge to apply in such cases
in determining whether a custody transfer is in the best
interests of a child. Id. at 420. Ms. K. contends the
juvenile court should have addressed these factors in
determining custody over Kaleem. She argues that
these factors weigh in favor of her retaining custody.

The cases interpreting CJ § 3-819(e) have not
addressed the applicability of the Sanders factors to
disputes between natural parents. See, e.g., In re
Sophie S., 167 Md. App. 91, 105-06 (2006) (“In view of
our disposition [remanding the case to the juvenile
court for another disposition hearing], we need not dis-
cuss whether the court committed error by failing to
precisely discuss the so-called Sanders factors.”).
Nevertheless, we decline to require the mandatory
application of these factors in the present case. As we
made clear in Sanders, “there is no litmus paper test”
for disposing of custody cases. Id. at 420. Instead, it is
left to the juvenile court’s discretion to determine what
is in the child’s best interests in “each individual case.”
Id. at 419.

Finally, BCDSS argues that, while Ms. K.’s situa-
tion had improved by the time of the disposition hear-
ing, CJ § 3-819(e) does not allow the juvenile court to
consider developments after the adjudicatory hearing.
According to BCDSS, the plain language of the section
only allows the juvenile court to look at the allegations
sustained against the custodial parent at the adjudica-
tory hearing. BCDSS’s contention contradicts this
Court’s opinion in In re Michael W., 89 Md. App. 612,
623, 625 (1991), in which we determined that “a de
novo hearing by definition contemplates a hearing
wherein additional facts may be adduced which are
pertinent to the issues raised by the exception” so that
“the [juvenile] court did not err in receiving additional
evidence as to the CINA determination at the de novo
hearing on disposition.” Indeed, in In re Russell G.,
108 Md. App. 366, 374 (1996), the case which served
as the impetus for the legislature’s creation of CJ § 3-
819(e), we held that the juvenile court did not err in
taking into account the mother’s resumption of sub-
stance abuse treatment and other developments dur-
ing the time since the adjudicatory hearing in the case.

Accordingly, the juvenile court did not err in tak-
ing into account developments that occurred in the
time after the adjudicatory hearing in the present case.
These developments actually aided BCDSS’s position
that custody should be given to Mr. P. Specifically, the
juvenile court considered that Kaleem was “age five,”
had “been with his father for more than a year,” and Mr.
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P. had “done very well by the child” in the time after the
adjudicatory hearing.

JUDGMENT OF THE CIRCUIT 
COURT FOR BALTIMORE CITY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. BCDSS asks us to disregard the testimony developed at
the master’s November 2009 disposition hearing because the
juvenile court conducted its own de novo disposition hearing
upon Ms. K.’s request. Therefore, the juvenile court did not
have to, and indeed did not, consider the facts heard during
that hearing. We agree, but, nevertheless, give a brief sum-
mary of the testimony from the November 2009 hearing in
order to present a full picture of the developments leading to
the present appeal. In any event, the facts the master heard
during the November 2009 hearing do not affect our decision
to uphold the juvenile court’s custody transfer.

2. Over thirty days elapsed between the adjudicatory hear-
ing, concluded on June 19, 2009, and the first disposition
hearing, held by the master in November 2009. The CINA
statute encourages the holding of both hearings on the same
day. CJ § 3-819(a)(2). Otherwise, the disposition hearing
“shall be held no later than 30 days after the conclusion of
the adjudicatory hearing unless good cause is shown.”
Id. at (3). Rule 11-115(a), governing the procedure of
disposition hearings in juvenile court, contains similar
language:
“The disposition hearing shall be held no later than thirty
days after the conclusion of the adjudicatory hearing.”
Nevertheless, Ms. K. did not object to this delay in the juve-
nile court and does not challenge it in her brief. Even if she
had preserved this argument for our review, dismissal of a
proceeding has generally not been recognized as a proper
sanction for violating the thirty day requirement. See In re
Dewayne H., 290 Md. 401, 407 (1981).

3. The differences in the sustained facts as to the two chil-
dren are as follows. Ms. K. was “behind in her well-baby care”
of Zariah and Zariah’s father was incarcerated. As to Kaleem,
the court found that his father had “been providing appropri-
ate care for [him].” The other sustained facts are identical.
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Appellant, Hydia B., challenges an order from the
Circuit Court for Wicomico County, sitting as a Juvenile
Court, which changed appellant’s permanency plan
from reunification to adoption by nonrelative. On
appeal, appellant presents four questions for review,1

which we have rephrased into one dispositive ques-
tion:

1. Did the circuit  cour t err in i ts
change of the permanency plan
from reunification to adoption by
nonrelative? 

For the reasons outlined below, we affirm the judgment
of the circuit court.

BACKGROUND 
Hydia B. was born on May 19, 1997. On April 4,

2007, the Wicomico County Department of Social
Services (“the Department”) removed Hydia B. from
her mother’s care due to severe neglect. On March 14,
2007, the Department petitioned the Circuit Court for
Wicomico County, sitting as a Juvenile Court, to deter-
mine whether appellant was a Child In Need Of
Assistance (“CINA”). The Department alleged that
appellant’s mother, Ms. M., was unable or unwilling to
provide proper care and attention for her. Specifically,
she failed to provide a clean and safe home; she failed
to provide adequate food, clothing, appropriate med-
ical care, and sleeping quarters; and she was addicted
to cocaine, heroin, or a derivative thereof.

On April 19, 2007, the Department submitted a
“Petition for Continued Shelter Care” requesting that
appellant be placed in emergency shelter care pending
the CINA petition hearing. On May 7, 2007, a master
determined that it was contrary to appellant’s welfare

to remain in Ms. M’s care; that reasonable efforts had
been made to prevent the need for removal;2 and that
allowing appellant to continue living with Ms. M. would
prove detrimental. The master recommended that the
Department be awarded temporary custody and that
Ms. M. have supervised visitation.

On May 23, 2007, the circuit court held a hearing
and granted the CINA petition. The court determined
that Ms. M. was unable or unwilling to properly care for
appellant and scheduled a permanency plan hearing.
The Department was awarded limited guardianship for
the purposes of educational issues, routine medical
and dental care, psychiatric and psychological deci-
sions, and any decision concerning travel outside of
Maryland or the country.

On September 5, 2007, the circuit court, with all
parties present, held a permanency plan hearing. The
court found that appellant should remain in the cus-
tody and care of the Department and that reunification
was the appropriate permanency plan. It determined
that it was contrary to appellant’s best interests to
return home; that the Department’s plan for reunifica-
tion, with a concurrent plan of legal guardianship, was
in her best interests; that the Department had made
progress toward mitigating the causes that necessitat-
ed the commitment; and that the Department had
made reasonable efforts toward the finalization of the
permanency plan. The circuit court also permitted Ms.
M. to have liberal and supervised visitation with appel-
lant once a week.

On November 28, 2007, a permanency plan
review hearing was held. The circuit court found that
appel lant  should remain in the custody of  the
Department and continue to work towards reunifica-
tion. A second permanency plan review hearing was
held on May 7, 2008. There, the circuit court deter-
mined that the Department should maintain legal cus-
tody of appellant, and that reunification was still in
appellant’s best interests. The circuit court also permit-
ted appellant to stay overnight with Ms. M., once the
Department determined the appropriateness of her
residence.

On May 8, 2009, the circuit court conducted a
third permanency plan review hearing and determined
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that the permanency plan of reunification should con-
tinue. A fourth permanency plan review hearing was
held on October 14, 2009, and the circuit court deter-
mined that maintaining the current permanency plan
was in appellant’s best interests. The cour t also
ordered that Ms. M. enter into a service agreement
with the Department if she had not already done so,
and that visitation remain supervised.

On February 24, 2010, the circuit court held a
fifth permanency plan review hearing. At the hearing,
the Department recommended that appellant’s perma-
nency plan be changed from reunification to adoption
by nonrelative. The Department presented testimony
from Patricia Scott, appellant’s case worker, along with
a progress report that supported the change from
reunification to adoption. Ms. M. was not opposed to
adoption, but counsel for appellant notified the court
that appellant was.

At the hearing, Ms. Scott testified about the rea-
sons why Ms. M. was unable to care for appellant.
Specifically, Ms. M. had a history of substance abuse
and had been diagnosed with mild retardation, anxiety
disorder, paranoid personality, possible schizophrenia,
and adjustment disorder with mixed anxiety and
depressed mood. Ms. Scott recounted Ms. M.’s failure
to attend or otherwise complete substance abuse pro-
grams, and that on occasion, she was seen intoxicated
in public.

Ms. Scott  fur ther noted that al though the
Department provided Ms. M. with parenting classes
and appropriate employment and housing referrals,
she was unable to secure employment or retain safe
and stable housing. Ms. M. eventually moved into her
sister’s house and the Department arranged super-
vised visits with appellant. The goal was for appellant
to move in with her mother, but Ms. M. moved out fol-
lowing a disagreement with her sister. In April 2008,
Ms. M. moved into a two bedroom apartment, and
appellant resumed visitation. The Department eventu-
ally expanded visitation to include weekend visits. On
one occasion, appellant returned home and informed
her foster mother that she felt uncomfortable after a
man “tickled” her in the middle of the night. When the
Department confronted Ms. M. about the incident, she
dismissed their concern, despite information that the
man was previously convicted of harming a minor. In
June 2009, Ms. M. moved out and was homeless for
three months. She eventually moved into a house with
her mother, sister, and brother-in-law. The Department
raised concerns about her brother-in-law’s criminal his-
tory, but nevertheless, scheduled supervised visits.

Ms. Scott also testified regarding appellant’s
apprehension about adoption, and how that apprehen-
sion necessitated her placement in inpatient psychi-
atric treatment. At the time of the last permanency

plan review hearing, Ms. M. did not oppose adoption.
Appellant was opposed to adoption, but Ms. Scott
observed that her opinion had changed from day-to-
day, and week-to-week.

After considering the evidence presented, the cir-
cuit court changed appellant’s permanency plan from
reunification to adoption by nonrelative. In its ruling,
the court determined that it was contrary to appellant’s
best interests to return home; that the permanency
plan of adoption by nonrelative served her best inter-
ests; and that the Department had made reasonable,
albeit unsuccessful, efforts toward reunification with
her mother.

STANDARD OF REVIEW 
When reviewing a circuit cour t’s decision to

change a permanency plan, we employ three related
standards:

When the appellate court scrutinizes
factual findings, the clearly erroneous
standard of [Rule 8-131(c)] applies.
[Secondly,] if it appears that the chan-
cellor erred as to matters of law, fur-
ther proceedings in the trial court will
ordinarily be required unless the error
is determined to be harmless. Finally,
when the appellate court views the
ultimate conclusion of the chancellor
founded upon sound legal principles
and based upon factual findings that
are not clearly erroneous, the chan-
cellor’s decision should be disturbed
only if there has been a clear abuse of
discretion.

In re Yve S., 373 Md. 551, 586 (2003) (citing Davis v.
Davis, 280 Md. 119 (1977)). Abuse of discretion, in the
context of reviewing a permanency plan order, was
explained in In re Adoption/Guardianship No. 3598,
347 Md. 295, 312-13 (1997):

Judicial discretion was defined
in Saltzgaver v. Saltzgaver, 182 Md.
624, 635, 35 A.2d 810, 815 (1944)
(quoting Bowers Judicial Discretion of
Trial Courts at P. 10) as “that power of
decision exercised to the necessary
end of awarding justice and based
upon reason and law, but for which
decision there is no special governing
statute or rule.” I t  has also been
def ined as a “reasoned decis ion
based on weighing of various alterna-
tives.” Judge v. R and T Construction
Co., 68 Md. App. 57, 60, 509 A.2d
1236, 1237 (1986) cert. denied 307
Md. 433, 514 A.2d. 1211 (1986).
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There is an abuse of discretion “where
no reasonable person would take the
view adopted by the [tr ial] cour t,”
North v. North, 102 Md. App. 1, 13,
648 A.2d 1025, 1031, (1994) (quoting
In re Marr iage of  Morse , 240 I I I .
App.3d 296, 607 N.E.2d 632, 640,
180 Ill. Dec. 563 (Ill. App. 1993)) or
when the court acts “without reference
to any guiding rules or principles.”
North, 102 Md. App. at 13 (quoting
Long John Silver’s Inc. v. Martinez,
850 S.W.2d 773, 775, (Tex. App.
1993)). An abuse of discretion may
also be found where the ruling under
consideration is “clearly against the
logic and effect of facts and infer-
ences before the court,” Id. (quoting
Shockley v. Williamson, 594 N.E.2d
814, 815 (Md. App. 1992)), or when
the ruling is “violative of fact and
logic,” Id. (quoting Young v. Jangula,
176 Mich. App. 478, 440 N.W.2d 642,
643 (1989)).

Questions within the discretion
of the tr ial cour t are “much better
decided by the trial judges than by
appellate courts, and the decisions of
such judge should only be disturbed
where it is apparent that some serious
error or abuse of discretion or auto-
crat ic act ion has occurred.”
Northwestern National Insurance Co.
v. Samuel Rosoff Ltd., 195 Md 421,
436, 73 A.2d 461, 467 (1950). See
Hamilton v. Hamilton, 242 Md. 240,
243, 218 A.2d 684, 686 cert. denied
385 U.S. 924, 87S. Ct. 239, 17 L. Ed.
2d 147 (1966); Ryan v. Johnson, 220
Md. 70, 150 A.2d 906 (1959); and
Clarke Baridon, Inc. v. Union Asbestos
and Rubber Co., 218 Md. 480, 483,
147 A.2d 221, 223 (1958); Cromwell v.
Ripley, 11 Md. App. 173, 177, 273
A.2d 218, 221 (1971), citing Abrams
v. Gay Investment Co., 253 Md. 121,
251 A.2d 876 (1969). In sum, to be
reversed “the decision under consid-
eration has to be well removed from
any center mark imagined by the
reviewing court and beyond the fringe
of what that court deems minimally
acceptable.”

DISCUSSION 
Appellant contends that the circuit court abused

its discretion when it changed her permanency plan
from reunification to adoption, because it failed to
make sufficient findings of fact. The Depar tment
argues that the record supports sufficient findings of
fact to warrant the change of appellant’s permanency
plan.

“A parent’s interest in raising a child is, no doubt,
a fundamental right,” but that right is not absolute. In re
Mark M., 365 Md. 687, 705 (2001); see also In re Yve
S., 373 Md. at 568-71. The right can be taken away
when justified. See In re Adoption/Guardianship No.
10941, 335 Md. 99, 112 (1994). If a “child has been
abused, has been neglected, has a developmental dis-
ability, or has a mental disorder” and “[t]he child’s par-
ents, guardian, or custodian are unable or unwilling to
give proper care and attention to the child and the
child’s needs” a court may intervene and declare that
the child is a CINA. Md. Code (2006 Repl. Vol.), § 3-
801(f) of the Courts & Judicial Proceedings Article
(“C.J.”). Once a child has been declared a CINA, a
“court shall hold a permanency planning hearing to
determine the permanency of a child.” C.J. § 3-823(b).

The Court of Appeals discussed the significance
of a permanency plan in In re Damon M., 362 Md. 429,
436 (2001):

The permanency plan is an inte-
gral par t of the statutory scheme
designed to expedite the movement of
Maryland’s children from foster care
to a permanent living, and hopefully,
family arrangement. It provides the
goal toward which the parties and the
court are committed to work. It sets
the tone for the parties and the court
and, indeed, may be outcome deter-
minative. Services to be provided by
the local social service department
and commitments that must be made
by the parents and children are deter-
mined by the permanency plan.

Reasonable efforts must be made to preserve and
reunify families before a child is placed in out-of-home
placement, because we want to prevent the need for
removing a child and make it possible to return a child
if he or she is removed. See Md. Code (2006 Repl.
Vol.), § 5-525(e)(1) of the Family Law Article (“F.L.”).

At the permanency plan hearing, the juvenile
court, mindful of a child’s best interests, must select a
permanency plan from the options set forth in C.J. § 3-
823(e)(1):

1. Reunification with the parent or
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guardian;
2. Placement with a relative for:

A. Adoption; or 
B. Custody and guardianship

under § 3-8 19.2 of this subtitle;
3. Adoption by a nonrelative;
4. Custody and guardianship by a
nonrelative under § 3-819.2 of this
subtitle; or
5. Another planned permanent living
arrangement that:
A. Addresses the individualized needs
of the child, including the child’s edu-
cational plan, emotional stabi l i ty,
physical placement, and socialization
needs; and 
B. Includes goals that promote the
continuity of relations with individuals
who will fill a lasting and significant
role in the child’s life.

In determining the appropriate permanency plan, the
circuit court is required to consider the factors outlined
in F.L. § 5-525(f)(1):

(i) the child’s ability to be safe and
healthy in the home of the child’s par-
ent;
(ii) the child’s attachment and emo-
tional ties to the child’s natural par-
ents and siblings;
(iii) the child’s emotional attachment
to the child’s current caregiver and the
caregiver’s family;
(iv) the length of time the child has
resided with the current caregiver;
(v) the potential emotional, develop-
mental, and educational harm to the
child if moved from the child’s current
placement; and
(vi) the potential harm to the child by
remaining in State custody for an
excessive period of time.

“[U]nless there are compelling circumstances to the
contrary, the plan should be to work toward reunifica-
tion, as it is presumed that it is in the best interest of a
child to be returned to his or her natural parent.” In re
Yve S., 373 Md. at 582.

Juvenile courts must conduct periodic reviews of
a permanency plan “at least every 6 months until com-
mitment is rescinded or a voluntary placement is termi-
nated . . .” In re Joseph N., 407 Md. 278, 284 (2009),
and a “court shall conduct a review hearing every 12
months after the court determines that the child shall
be continued in out-of-home placement with a specific

caregiver who agrees to care for the child on a perma-
nent basis.” C.J. § 3-823(h)(ii). Periodic review is nec-
essary because:

[T]he purpose of a permanency plan
is to set the direction in which the par-
ent, agencies, and the court will work
in terms of reaching a satisfactory
conclusion to the situation. Once set
initially, the goat of the permanency
plan is revisited periodically at hear-
ings to determine progress and
whether, due to historical and contem-
porary c i rcumstances, that  goal
should be changed. It is not the pur-
pose of the initial permanency plan
hearing, however, to resolve all issues
involved in that final resolution. If that
were the case, there would be no
need for review of how, on a regular
basis, the plan is progressing or not.

In re Yve S., 373 Md. at 582. At the permanency
review hearing, a juvenile court must:

(i) Determine the continuing necessity
for and appropriateness of the com-
mitment;
(ii) Determine and document in its
order whether reasonable efforts have
been made to finalize the permanency
plan that is in effect;
(iii) Determine the extent of progress
that has been made toward alleviating
or mitigating the causes necessitating
commitment;
( iv) Project a reasonable date by
which a child in placement may be
rerturned home, placed in a preadop-
tive home, or placed under a legal
guardianship;
(v) Evaluate the safety of the child
and take necessary measures to pro-
tect the child; and 
(vi) Change the permanency plan if a
change in the permanency plan would
be in the child’s best interest.

C.J. § 3-823(h)(2).
The record demonstrates that Ms. M. was unable

to provide a safe and stable home environment for
appellant, and that she was unable to secure stable
employment, despite the Department’s efforts. The
Departmentprovided therapy for appellant and Ms. M.,
purchased grocery cards to ensure appellant was
properly fed, and provided employment and housing
referrals for Ms. M. Unfortunately, Ms. M. was unable to
utilize the services or resources to mitigate the circum-
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stances that precipitated appellant’s removal.
In assessing whether it is in the best interests of

a child to change a permanency plan, a juvenile court
“is in the unique position to marshal the applicable
facts, assess the situation and determine the correct
means of fulfilling a child’s best interests.” In re Shirley
B., 191 Md. App. 678, 718 (2010) (citing In re Mark M.,
365 Md. at 707). In this case, the juvenile cour t
weighed appellant’s best interests when it stated:

Because she’s 12 year’s old she’s
going through all this therapy, she
seems to have some apprehension
about adoption, certainly no judge is
going to send this child back to her
mother any time soon. But what’s
wrong with the status quo until she
can get through some of this therapy
. . .

* * *
[A]ctually the easiest thing for any
judge would be to maintain the status
quo, set it in for a review hearing
down the road, but I think that might
cause harm, from what I understand
from Mr. Jarvis. That more uncertainty,
more delay just prolongs the uncer-
tainty in the child’s mind and causes
her more anxiety . . .

Ultimately, upon review of the record, and the testimo-
ny presented, the juvenile court concluded:

I’m convinced by a preponderance of
the evidence that the primary plan
should be adoption . . .

Although we acknowledge that appellant may be
apprehensive about adoption, we hold that the juvenile
court made sufficient findings to warrant the change in
the permanency plan. These feelings will be assigned
more weight during the termination of parental rights
hearing because a court “may enter an order for a
child’s adoption. . . . only if: (1) for an individual under
the age of 18 years, the individual guardian consents;
and (2) for an individual who is at least 10 years old,
the individual consents.” F.L. § 5-350(a). Thus, because
appellant is over 10 years old, she cannot be adopted
without her consent. Accordingly, we affirm the order
of the juvenile court.

ORDER AFFIRMED.
COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Appellant’s questions were:

(1) Did the trial court fail to make sufficient findings to sup-
port a change of plan to TPR?, (2) Did the facts in the record
support changing the permanency plan to non-relative adop-
tion and was doing so an abuse of the court’s discretion?, (3)
Did the court commit reversible error by establishing a plan
that was not permitted by statute?, and (4) Was the appropri-
ate plan for the child Another Planned Permanent Living
Arrangement (APPLA)? 

2. For several years the Department provided services aimed
at preventing neglect. The family never took advantage of the
services.
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Appellants, the Maryland Department of Human
Resources and Montgomery County Office of Child
Support Enforcement (“MCOCSE”)1, appeal from the
decision of the Circuit Court for Montgomery County
regarding chi ld suppor t  due to Andrea Al l ison
(“Andrea”), a resident of Alabama, for the care of her
children, Diana Allison (“Diana”)2 and Keith Scott
Mitchell, Jr. (“Keith Jr.”). In January 2007, MCOCSE
registered with the circuit court a 1992 New York
divorce decree that ordered appellee, Keith Scott
Mitchell, Sr. (“Keith Sr.”), to pay child support for his
children, Diana and Keith Jr. Keith Sr. at first contested
registration of the order but then withdrew his chal-
lenge. Later, Keith Sr. and MCOCSE agreed to a
Consent Modified Child Support Order. The consent
order provided, inter alia, that Keith Sr. was no longer
obligated to support Keith Jr. because Keith Jr. was
emancipated and that Keith Sr.’s support obligation for
Diana was increased.

At the time of the filing of the consent order, how-
ever, Keith Sr. filed a request to set aside the declara-
tion of his paternity of Diana. After a DNA test was
conducted, it was revealed that Keith Sr. was not
Diana’s biological father. Thereafter, over MCOCSE’s
opposition, the circuit court excluded Keith Sr. as the
father of Diana, vacated the registration of the New
York decree and the Maryland consent order, and nulli-
fied Keith Sr.’s child support arrears relating to Diana.
This appeal followed.

MCOCSE presents one question for our review,
which we have rephrased as two questions3:

I. Did the circuit court err in con-
cluding that the parentage of
Diana had not previously been
determined by the state of New
York? 

II. Did the circuit court err in permit-
ting Keith Sr. to utilize the defense
of nonparentage in the proceed-
ing to register and enforce the
New York divorce decree? 

Finding error, we reverse and remand for further
proceedings.

BACKGROUND
Keith Sr. and Andrea (then Andrea Mitchell) were

granted a Divorce Judgment in New York, on March
18, 1992 (the “New York divorce decree” or the “New
York support order”). The New York divorce decree
noted that Andrea would have custody “of  the
child(ren) of the marriage, i.e.” Keith Jr., born June 8,
1987, and Diana, born February 17, 1990. The decree
further ordered Keith Sr. to pay child support to Andrea
in the total amount of $62 per week “for all children.”

On January 24, 2007, at the request of Alabama,
MCOCSE filed the New York support order in the
Circuit Court for Montgomery County, pursuant to the
Uniform Interstate Family Support Act (“UIFSA”), along
with a request to file a foreign child support order. On
February 15, 2007, Keith Sr., acting pro se, filed an
answer to the request to file a foreign child support
order in which he raised the defense that Keith Jr. was
emancipated. In his answer, Keith Sr. made no mention
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of Diana or his parentage of her. On April 11, 2007, a
hearing was held before a Special Master of the Circuit
Court for Montgomery County on Keith Sr.’s opposition
to MCOCSE’s request to file a foreign child support
order. At that hearing Keith Sr. withdrew his opposition
to the registration of the foreign order. Keith Sr. also
signed a Line, filed on April 19, 2007, stating that
“[Keith Sr.] withdraws his petition/opposition to regis-
tration of the Foreign Support Order.”

Meanwhile, on March 6, 2007, MCOCSE filed a
Motion for Modification of the foreign support order in
which MCOCSE claimed that the “ incomes and
expenses of the custodial and non-custodial parents
have mater ia l ly  changed, warrant ing an
increase/decrease in the amount of support.” On April
11, 2007, Keith Sr. filed an answer to MCOCSE’s
motion for modification denying that there had been a
material change in the parties’ incomes and expenses
warranting an increase in the amount of child support.
That same day Kei th Sr. also f i led a Counter-
Petition/Motion to Modify Child Support. In his counter-
petition, Keith Sr. alleged that “our eldest child, Keith
Jr. is emancipated by age and other factors.” Again,
Keith Sr. failed to mention Diana or his parentage of
her. Indeed, in the request for relief in his counter-
petition, Keith Sr. asked the circuit court, among other
things, to “reduce the number of minor children from 2
to 1.”

On June 21, 2007, a hear ing was held on
MCOCSE’s motion for modification before a Special
Master of the circuit court. At that hearing, a Consent
Modified Child Support Order between Keith Sr. and
MCOCSE was submitted to the court. The consent
order increased Keith Sr.’s child support obligation
from $62.00 per week for both children to $483.00 per
month for Diana and eliminated any ongoing support
obligation for Keith Jr. The consent order also set forth
Keith Sr.’s total arrears for both children at $41,345.83
as of June 21, 2007.

On June 21, 2007, Keith Sr. also filed a Request
to Set Aside Declaration of Paternity and Request for
Modification of Child Support. In his request, Keith Sr.
stated his bel ief that he was not Diana’s father
because, according to Keith Sr., Andrea “admitted I am
not the Father and I was in military [sic] when child
was conceived.” In the request, Keith Sr. asked the
court to order the parties and Diana to undergo a DNA
test to determine whether Keith Sr. could be excluded
as Diana’s father. MCOCSE filed no response to Keith
Sr.’s request for genetic testing, and on July 12, 2007,
the circuit court entered an order granting the request-
ed test. On October 11, 2007, MCOCSE filed the
results of a paternity test, which determined that Keith
Sr. was not Diana’s biological father.

On October 17, 2007, MCOCSE filed a response

to Keith Sr.’s Request to Set Aside Declaration of
Paternity and Request for Modif icat ion of Chi ld
Support. In its response, MCOCSE claimed that Keith
Sr.’s paternity of Diana had been determined under the
law of New York by virtue of the New York divorce
decree and that under Section 10-327 of the Family
Law Article of the Annotated Code of Maryland (“F.L.”),
parentage of a child that has been previously deter-
mined by or pursuant to law cannot be raised as a
defense under a UIFSA action. MCOCSE also assert-
ed that Keith Sr. failed to file a timely challenge to the
validity or enforcement of the New York support order,
as is required by F.L. § 10-345, and even if he had,
non-paternity was not a defense available to Keith Sr.
in contesting the validity or enforcement of a regis-
tered order under F.L. 10-346. MCOCSE concluded by
asking the circuit court to deny Keith Sr.’s request to
set aside the New York paternity determination and to
deny Keith Sr.’s request to modify the Consent
Modified Child Support Order dated June 21, 2007.

On January 18, 2008, the circuit court held a
hearing at which it concluded that there had been no
determination of paternity by New York, that the
defense of nonparentage was available to Keith Sr. in
the instant case, and that it was “kind of a logical
absurdity to require him to continue paying and paying
for past [sic] for a child that’s not his.” On February 1,
2008, the circuit court entered an order that, inter alia,
excluded Keith Sr. as Diana’s father, vacated both the
registration of the New York support order and the
Consent Modified Child Support Order, and nullified
the arrears Keith Sr. owed for Diana. On February 11,
2008, MCOCSE filed a motion for reconsideration,
which was denied on February 29, 2008. Thereafter,
MCOCSE filed a timely notice of appeal.

DISCUSSION
MCOCSE argues that the circuit cour t erred

when it allowed Keith Sr. to raise a defense of non-
parentage of Diana. Specifically, MCOCSE contends
that under UIFSA, this defense is barred when parent-
age has previously been determined. According to
MCOCSE, Keith Sr.’s New York divorce decree that
referred to Diana and Keith Jr. as “children of the mar-
riage” and set a child support obligation was a deter-
mination of parentage.4

Keith Sr. responds that the New York divorce
decree created only a presumption of parentage, and
was not a determination of parentage.5 According to
Keith Sr., under Maryland law, a “properly ordered”
paternity test, as here, rebuts the presumption of
paternity based on Diana’s conception during Keith Sr.
and Andrea’s marriage. Keith Sr. further contends that
UIFSA allowed him to raise the defense of nonparent-
age as a “defense under the laws of this State.” Finally,
Keith Sr. argues that, when the circuit court modified
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the New York support order, it assumed “continuing
and exclusive jurisdiction,” and thus UIFSA ceased to
apply.

Standard of Review 
The instant appeal concerns the proper interpre-

tation of the UIFSA statute. Where “the issue is the cir-
cuit court’s interpretation of [a] statute, and, thus, a
question of law, our review of the circuit court’s deci-
sion is de novo.” Hernandez v. Hernandez, 169 Md.
App. 679, 688 (2006).

I.
In rendering its decision, the circuit court below

stated: “I don’t think there was a determination [as to
Keith Sr.’s paternity], as contemplated by the statute[,]
in New York.” As a result, in its final order, the circuit
court directed “that pursuant to genetic testing ordered
by this court . . . and the results thereof . . . [Keith Sr.]
be and hereby is excluded as the father of the minor
child [Diana], born February 17, 1990.” MCOCSE con-
tends that, under New York law, Keith Sr.’s paternity of
Diana had been previously determined by the New
York court. We agree.

A Determination of Parentage by New York 
In Sandra I. v. Harold I., 388 N.Y.S.2d 376 (N.Y.

App. Div. 1976), a husband and wife were divorced by
a decree that “awarded petitioner, the mother, ‘sole
custody of the infant issue of the marriage of the par-
ties hereto, viz., Bradford * * * age 2 years’, and also
awarded her $ 60 weekly for the support and mainte-
nance of herself and the child.” Id. at 377. Later, the
father sought to terminate the support order and deny
his paternity. Id. The mother claimed the issue of
paternity was barred by the doctrine of res judicata. Id.
The Supreme Court of New York, Appellate Division,
determined that res judicata did not apply, but conclud-
ed instead that “a question of collateral estoppel rather
than res judicata [was] presented.” Id. Under that doc-
trine, however, the Court rejected the father’s attempt
to challenge paternity. The Court reasoned:

There can be no question that
the issue of paternity was decided
in the divorce action when the spe-
cif ic f inding was made that
Bradford I. was the “infant issue of
the marriage”. Such a finding was
necessary and was required to be
made on the issue of support which
was before the Supreme Court for
determination in the divorce action.
Before an order of support could
be made in that action, the court
necessarily made a determination
of paternity, as only a “parent” may

be ordered to support his or her
child.

Id. at 378 (emphasis added).
The Supreme Cour t of New York, Appellate

Division, came to the same conclusion in Jeanne M. v.
Richard G., 465 N.Y.S.2d 60 (N.Y. App. Div. 1983), a
case in which the mother challenged the Family
Court’s order for a blood test for paternity in the course
of a child support modification proceeding. Id. at 61.
The Supreme Court reversed the order granting the
blood test. Id. The appellate court stated:

There can be no question that
the issue of paternity was decided in
a prior divorce action and prior child
support proceedings. Before an order
of support could be made, the court
necessarily made a determination
of paternity, as only a “parent” may
be ordered to support his or her
child. We conclude, therefore, that
respondent is collaterally estopped
from now raising the issue of his
paternity and that the Family Court
erred in ordering the HLA blood test.

Id. (citation omitted) (emphasis added).
In the instant case, the New York divorce decree

stated:
ORDERED AND ADJUDGED that:
1. [Keith Sr.] shall have judgment

that the marriage of the parties is
dissolved on the evidence found
in the Findings of  Fact and
Conclusions of Law. . . .

2. Andrea . . . shall have custody of
the child(ren) of the marriage,
i.e.
NAME DATE OF BIRTH 
[Keith, Jr.] 6/8/87 
Diana Sade Mitchell   2/17/90

3. [Keith Sr.] shall have visitation
rights with the children of the
marriage to be arranged with
[Andrea].

* * *
5. Ordered and Adjudged that

[Keith Sr. 6] shall  pay to . . .
Andrea . . . by check or money
order drawn to that individual’s
order and forwarded on . . . the
first day of the month . . . after the
date of this judgment . . . the sum
of $62.00 . . . for all children for
the support of the children,
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making a total sum of $62.00 per
week; . . .

(Emphasis added).
The decree clearly refers to Keith Jr. and Diana

as “the children of the marriage.” The decree also
establishes a support obligation on Keith Sr., “for all
children,” which means that the court “necessarily
made a determination of paternity, as only a ‘parent’
may be ordered to support his or her child.” Jeanne M.,
465 N.Y.S.2d at 61. Consequently, Keith Sr. would be
“collaterally estopped from now raising the issue of his
paternity.” Id. We therefore conclude that, under New
York law, the New York divorce decree did not merely
raise a presumption regarding the paternity of Keith Jr.
and Diana, but instead, the New York divorce decree
constituted a determination of Keith Sr.’s paternity of
Keith Jr. and Diana. Accordingly, the circuit court erred
by concluding that there was not a “determination, as
contemplated by the statute[,] in New York.”

II.
The circuit court also ruled that F.L. § 10-346 of

UIFSA “does provide an opportunity for [Keith Sr.] . . .
to challenge [the New York support order], . . . under
the laws of this state . . . based on the paternity test.”
MCOCSE argues that, under UIFSA, Keith Sr. was
barred from raising the defense of nonparentage of
Diana in the UIFSA proceeding below. We conclude
that, not only was Keith Sr. barred from raising the
defense of nonparentage, but, even if he had such
right, he waived it.

UIFSA 
“UIFSA was originally drafted by the National

Conference of Commissioners on Uniform State
Laws. . . .” Holbrook v. Cummings, 132 Md. App. 60, 64-
65, cert. granted, 360 Md. 273 (2000). Since its revi-
sion in 1996, “[m]ost United States jurisdictions have .
. . enacted UIFSA as their  local law.” Id. at 65.
“Maryland substantially adopted the major provisions
of UIFSA effective January 1, 1997, as . . . [F.L.] § 10-
301 et seq.” Id.

Under UIFSA, “[a] support order . . . issued by a
tribunal of another state may be registered in this
State for enforcement.” F.L. § 10-340. UIFSA provides
a statutory scheme that, among other provisions,
establishes jurisdiction in Maryland circuit courts, F.L.
§§ 10-302 and 304, and grants the circuit courts power
to enforce and modify support orders, F.L. §§ 10-309
and 350. F.L. § 10-341 sets forth the procedure for ini-
tiating registration of a foreign order. Under that sec-
tion, a person or entity seeking registration of a foreign
order must send to the appropriate circuit court a letter
requesting registration, “two copies, including one cer-
tified copy, of the order to be registered,” a sworn

statement showing the amount of any arrearage, the
name and certain information about the obligor, and
“the name and address of the obligee and, if applica-
ble, the person to whom support payments are to be
remitted.”

Upon filing, an order is registered and may be
“enforce[d] in the same manner and is subject to the
same procedures as an order issued by a tribunal of
this State.” F.L. § 10-342(b). The circuit court “shall rec-
ognize and enforce, but may not modify, a registered
order if the issuing tribunal had jurisdiction.”7 F.L. § 10-
342(c). Subject to certain exceptions, “the law of the
issuing state governs” the order. F.L. § 10-343(a). The
circuit court, however, “shall apply the procedures and
remedies of [Maryland] to enforce current support and
collect arrears and interest due on a support order of
another state registered in [Maryland].” F.L. § 10-
343(c).

“When a support order . . . issued in another
state is registered, the registering [circuit court] shall
notify the nonregistering party.” F. L. § 10-344(a). The
notice must include a copy of the order and certain
information regarding the rights of the nonregistering
party and the implications of registration of the order.
F.L. § 10-344. In particular, the nonregistering party
must be informed “that a hearing to contest the validity
or enforcement of the registered order must be
requested within 20 days after the date of mailing or
personal service of the notice.” F. L. § 10-344(b)(2). If
the nonregistering party requests a hearing, then “[t]he
nonregistering party may seek to vacate the registra-
tion, to assert any defense to an allegation of noncom-
pliance with the registered order, or to contest the
remedies being sought or the amount of any alleged
arrearages pursuant to § 10-346 of this subtitle.” F.L. §
10-345(a). “If the nonregistering party fails to contest
the validity or enforcement of the registered order in a
timely manner, the order is confirmed by operation of
law.” F.L. § 10-345(b) (emphasis added).

UIFSA allows “the party contesting enforcement
of the registered order, to assert one or more of seven
enumerated defenses.” Super. Ct. of Ca. v. Ricketts,
153 Md. App. 281, 345 (2003). Those defenses are
found in F.L. § 10-346, which provides:

(a) Defenses. — A party contesting
the validity or enforcement of a regis-
tered order or seeking to vacate the
registration has the burden of proving
one or more of the following defenses:

(1) the issuing tribunal lacked
personal jurisdiction over the contest-
ing party;

(2) the order was obtained by
fraud;

(3) the order has been vacated,
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suspended, or modified by a later
order;

(4) the issuing tr ibunal  has
stayed the order pending appeal;

(5) there is a defense under
the law of this State to the remedy
sought;

(6) full or partial payment has
been made;

(7) the statute of limitation under
§ 10-343 of this subtitle precludes
enforcement of some or all of the
alleged arrearages; or 

(8) the alleged controlling order
is not the controlling order.

(b) Remedies when defense estab-
lished. — If a party presents evidence
establishing a full or partial defense
under subsection (a) of this section, a
tribunal may stay enforcement of the
registered order, continue the pro-
ceeding to permit production of addi-
tional relevant evidence, and issue
other appropriate orders. An uncon-
tested portion of the registered order
may be enforced by al l  remedies
available under the law of this State.

(c) Failure to establish defense. — If
the contesting party does not estab-
lish a defense under subsection (a) of
this section to the validity or enforce-
ment of the order, the registering tri-
bunal shall issue an order confirming
the order.

(Emphasis added).
In sum, “[a]fter a foreign judgment has been duly

filed, the grounds for reopening or vacating it are limit-
ed to lack of personal or subject matter jurisdiction of
the rendering court, fraud in procurement (extrinsic),
satisfaction, lack of due process, or other grounds that
make the judgment invalid or unenforceable.” Ricketts,
153 Md. App. at 345 (emphasis and quotations omit-
ted).

In addition to the limitations on defenses enumer-
ated in F.L. § 10-346, F.L. § 10-327 provides: “A party
whose parentage of a child has been previously deter-
mined by or pursuant to law may not plead nonparent-
age as a defense to a proceeding under this subtitle.”
The Comment to this section in the Interstate Family
Support Act (1996) states:

Arguably this section does no
more than restate the basic principle
of res judicata. However, there is a
great variety of state law regarding

presumptions of parentage and avail-
able defenses after a prior determina-
t ion of parentage. This section is
intended neither to discourage nor
encourage collateral attacks in situa-
tions in which the law of a foreign
jurisdiction is at significant odds with
local law. If a collateral attack on a
parentage decree is permissible
under the law of the issuing juris-
diction, such an action must be
pursued in that forum and not in a
UIFSA proceeding. In sum, this sec-
t ion mandates that a parentage
decree rendered by another tri-
bunal is not subject to collateral
attack in a UIFSA proceeding. Of
course, an attack on an alleged final
order on a fundamental constitutional
ground is permissible in the forum
state, such as a denial of due process
because of a failure of notice and
opportunity to be heard or a lack of
personal jurisdiction over a party who
did not answer or appear.

(Emphasis added).
Keith Sr. contends that under F.L. § 10-346(a)(5),

he can raise the defense of nonparentage of Diana,
because it is a “defense under the laws of this State.”
Keith Sr. points to two Maryland statutes for the propo-
sition that “if a child is either born or conceived during
a marriage a presumption of parentage is created, not
a declaration.” According to Keith Sr., those statutes
are Section 1-206 of the Estates & Trusts Article of the
Annotated Code of Maryland (“E.T.”), which provides
that “[a] child born or conceived during a marriage is
presumed to be the legitimate child of both spouses,”
and F.L. § 5-1027(c), which provides that, when a child
is born during a marriage, it creates a rebuttable pre-
sumption that the parties of the marriage are the par-
ents of that child. Keith Sr. concludes that this pre-
sumption was “easily” rebutted by the genetic test
results showing that he was not the father of Diana
and thus is a defense under the laws of Maryland to
the New York support order within the meaning of F.L.
§ 10-346(a)(5). The circuit court agreed with Keith Sr.
We do not.

In our view, Keith Sr. overlooks F.L. § 10-327,
which expressly prohibits nonparentage as a defense
in a UIFSA proceeding. In other words, the Maryland
Legislature has declared, in no uncertain terms, that
nonparentage is not “a defense under the laws of this
State” to the validity or enforcement of a registered
order under UIFSA. To hold otherwise would render
F.L. § 10-327 nugatory and thus violate the tenet of
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statutory construction that “[a] statute must be read so
that no word, clause, sentence, or phrase is rendered
superfluous or nugatory.” Comptroller of the Treasury v.
Sci. Applications Int’l Corp., 405 Md. 185, 198 (2008).
We therefore conclude that the circuit court erred by
holding that Keith Sr. could raise the defense of non-
parentage under F.L. § 10-346(a)(5).

Waiver 
We also conclude that, even if Keith Sr. could

have raised the defense of nonparentage under FL. §
l0-346(a)(5), he waived his right to do so under the
facts of the instant case. We explain.

In the instant case, MCOCSE filed a Request to
File Foreign Child Support Order with the circuit court
on January 24, 2007. Included with the filing was a
statement of the support amount, arrearages, informa-
tion about the obligor, and information about the 
obligee. On January 26, 2007, the clerk of the court
sent Keith Sr. a Notice of Filing of Foreign Child
Support Order consistent with the provisions of F.L. §
10-344. On February 15, 2007, the twentieth day after
notice was sent to Keith Sr., he filed an answer to the
Request to File Foreign Child Support Order. In his
answer, Keith Sr.,  act ing pro se , stated: “In my
defense, I also want the [c]ourt to consider the follow-
ing facts . . . 19 year old son not living with mother sup-
porting himself. Request emancipation from child sup-
port payment.” The answer did not raise the defense of
nonparentage of Diana, nor did it even mention Diana.
Shortly thereafter, the clerk set the matter in for a
hearing on April 11, 2007.

As previously stated, at the hearing on April 11,
2007, Keith Sr. withdrew his opposition to the registra-
tion of the New York suppor t order. Keith Sr. and
MCOCSE also signed a Line, filed on April 19, 2007,
stating that “[Keith Sr.] withdraws his petition/opposi-
tion to registration of the Foreign Support Order.” The
Line also asked the circuit court to remove the case
from the April 11, 2007 hearing calendar. Because
Keith Sr. withdrew his opposition to the registration of
the New York support order and rescinded his request
for a hearing under F.L. § 10-345, he was no longer a
“party contesting the validity or enforcement of a regis-
tered order or seeking to vacate the registration” under
F.L. § 10-346(a), and thus Keith Sr. was not entitled to
raise any of the defenses set forth in that section.8

Moreover, the aforementioned actions of Keith Sr. con-
stituted a failure “to contest the validity or enforcement
of  the registered order.” F.L. § 10-345(b).
Consequently, F.L. § 10-345(b) directs that the New
York support order be “confirmed by operation of law.”
Therefore, we hold that Keith Sr. waived his right to
raise any defenses, including nonparentage of Diana,
to the validity or enforcement of the New York support
order under F.L. § 10-346(a).9

Modification of a Support Order Under UIFSA 
On June 21, 2007, Keith Sr. and MCOCSE

signed a Consent Modified Child Support Order that
set Keith Sr.’s monthly child support payment for Diana
at $483 per month, established his arrearages at
$41,345.83, and removed Keith Jr. from further sup-
port. The Consent Modified Child Support Order was
approved by the circuit court and entered on June 22,
2007. The modification was carried out pursuant to F.L.
§§ 10-349 and 10-350, which establish the procedures
for modification of a registered foreign support order
and the consequences of such modification.

F.L. § 10-349 states that a registered child sup-
port order of another state may be modified only if the
requirements of F.L. § 10-350 have been met.10 F.L.
§ 10-350(a) provides:

(a) When permitted. — If § 10-
352 of this subtitle does not apply,
except as otherwise provided in § 10-
353.1 of this subtitle, on the filing of a
complaint, a tribunal of this State
may modify a child support order
issued in another state that is reg-
istered in this State if, after notice
and hearing, the tribunal finds that:

(1) the following requirements
are met:

(i) neither the child, nor the
obligee who is an individual, nor the
obligor resides in the issuing state;

(ii) a plaintiff who is a nonresi-
dent of this State seeks modification;
and 

(iii) the defendant is subject to
the personal jurisdiction of the tribunal
of this State; or 

(2) this State is the state of resi-
dence of the child or a party who is an
individual is subject to the personal
jurisdiction of the tribunal of this State
and all of the parties who are individu-
als have filed consents in a record in
the issuing tribunal for a tribunal of
this State to modify the support order
and assume continuing, exclusive
jurisdiction.

(Emphasis added). The result of modification is that,
“[o]n issuance of an order by a tribunal of this State
modifying a child support order issued in another
state, the tribunal of this State becomes the tribunal of
continuing, exclusive jurisdiction.” F.L. § 10-350(e)
(emphasis added).

Keith Sr. argues that, when the Modified Consent
Child Support Order was approved by the circuit court,
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the circuit court became the tribunal of “continuing and
exclusive jurisdiction,” and as a result, “the order
essentially became a Maryland order, and therefore
outside the scope of UIFSA.” Because, according to
Keith Sr., UIFSA did not apply to the instant case
“once the child support order was modified, nonparent-
age ceased to be barred as a defense by UIFSA under
[F.L.] § 10-327.” Keith Sr. contends that he was then
able to challenge the New York paternity determination
by the Maryland presumption of paternity under E.T. §
1-206 and F.L. § 5-1027(c), along with the genetic test
results excluding him as the father of Diana. We dis-
agree and explain.

“Jurisdiction is defined as power over the subject
matter and parties to suit, from which power the court
derives authority to hear the case on the merits.”
Stewart v. State, 21 Md. App. 346, 348 (1974), aff’d,
275 Md. 258 (1975). “The term . . . imports not only
power over the parties to the action but the right to
adjudicate as to the subject matter in a given case.”
Zouck v. Zouck, 204 Md. 285, 302 (1954). In the con-
text of UIFSA, granting “continuing, exclusive jurisdic-
t ion” is an essential par t of effectuating order ly
enforcement and modification of child support orders
between states. Speaking for this Court in Ricketts,
Judge Ellen Hollander elaborated:

UIFSA provides procedural and juris-
dictional rules for interstate child sup-
por t proceedings, including the
enforcement of foreign child support
orders. Among other things, UIFSA
implements the one-order system.
This means that only one state’s order
governs, at any given time. [ ] This
necessarily requires all other states to
recognize that order and to refrain
from modifying it unless the first state
has lost jurisdiction. Under this propo-
sition, only one state controls the sup-
port obligation, and once that state
obtains jurisdiction, it then has contin-
uing exclusive jurisdiction over the
parties.

153 Md. App. at 319 (citations and quotations omitted).
Keith Sr. does not cite, and we have not found,

any support for the proposition that, once a circuit
court modifies a registered foreign child support order
under UIFSA and thereby obtains continuing, exclusive
jurisdiction, UIFSA no longer applies. The statutory
provisions granting the circuit court the authority to
modify a registered order, as well as continuing, exclu-
sive jurisdiction, are part of the UIFSA statute itself.
There is simply no language in UIFSA that provides,
expressly or impliedly, that UIFSA does not apply upon
the entry of an order modifying a registered order.

Moreover, Keith Sr.’s interpretation of “continuing,
exclusive jurisdiction” under UIFSA would allow the
avoidance of an express provision of UIFSA, namely,
F.L. § 10-327. To allow Keith Sr. to utilize nonparentage
as a defense because the support order was regis-
tered and modified in Maryland would not only render
F.L. § 10-327 nugatory, but it would frustrate the pur-
pose of UIFSA and the system of interstate coopera-
tion and respect that the uniform law represents by
disregarding New York’s parentage determination.

We agree. with appellee that UIFSA empowered
the circuit court to modify the New York support order.
The circuit court, however, was not empowered under
the facts of the instant case to vacate the New York
support order or its registration in Maryland or render
a determination of paternity. Nor was the circuit court
entitled to vacate the modified order based on the
impermissible defense of nonparentage. See F.L. § 10-
327. Therefore, we conclude that the circuit court erred
by vacating the Notice of Filing of Foreign Support
Order and the Consent Modified Child Support Order,
determining that Keith Sr. was not the father of Diana,
and otherwise modifying Keith Sr.’s support obligation
and arrearages regarding Diana.

JUDGMENT OF THE CIRCUIT COURT FOR
MONTGOMERY COUNTY REVERSED AND

CASE REMANDED TO THAT COURT FOR
FURTHER PROCEEDINGS CONSISTENT

WITH THIS OPINION;
COSTS TO BE PAID BY APPELLEE.

FOOTNOTES
1. We will refer to appellants simply as “MCOCSE.”

2. Throughout the pleadings and record this child is variably
referred to as Deanna and Diana. Because we have been
provided no explanation for this inconsistency, we have cho-
sen to utilize the name recorded on the 1992 New York
divorce decree, Diana.

3. MCOCSE’s question is: “Did the circuit court err in exclud-
ing [Keith Sr.] as the father of his daughter, when it allowed
nonparentage as a defense to enforcement of child support,
despite a 1992 New York divorce judgment that found him to
be the father?”

4. MCOCSE also argues that the circuit court’s judgment also
violated the “Full Faith and Credit Clause of the United
States Constitution, U.S. Const. art. IV, § 1, and the federal
Full Faith and Credit for Child Support Orders Act, 28 U.S.C.
§ 1738B.” Specifically, MCOCSE contends that the New York
divorce decree, which determined Keith Sr.’s parentage of
Diana, was entitled to full faith and credit, and the circuit
court did not accord the New York judgment’s finding of
paternity such full faith and credit. In light of our determina-
tion, discussed infra, that the trial court erred in its interpreta-
tion and application of the provisions of UIFSA, we need not
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address this argument.

5. As a preliminary argument, Keith Sr. asserts that “whether
to grant [Keith Sr.’s] request for a paternity test has been
waived by MCOCSE.” This argument is inconsequential as
MCOCSE appeals the circuit court’s final order that excluded
Keith Sr. as the father based on the results of the genetic
testing and not on the court’s decision granting an order to
administer the genetic testing. The order granting the genetic
testing does not automatically result in an order excluding
Keith Sr. as father. Nor does the order granting the genetic
testing, and MCOCSE’s alleged acquiescence, prevent
MCOCSE from setting forth arguments on the legality of the
final order.

6. The New York court here stated “Defendant,” which accord-
ing to the caption of the case would be Andrea; however, the
context makes clear that the court was referring to Keith Sr.

7. The circuit court, however, may modify a registered order if
the issuing tribunal loses jurisdiction. See F.L. § 10-350;
Super. Ct. of Ca. v. Ricketts, 153 Md. App. 281, 319 (2003).

8. Neither could Keith Sr.’s June 21, 2007 Request to Set
Aside Declaration of Paternity raise the defenses under F.L.
§ 10-346(a), because such request was filed 148 days after
Keith Sr. was sent notice of the filing of the New York support
order, well beyond the 20 day time limit imposed by F.L. § 10-
345(a).

9. Even if Keith Sr. had not withdrawn his opposition to regis-
tration of the New York support order, we would conclude
that, by not raising the defense of nonparentage in his
February 15, 2007 answer to MCOCSE’s request to file a for-
eign child support order, he waived all defenses other than
the emancipation of Keith Jr.

10. F.L. § 10-349 also provides that a registered order may
be modified if the requirements of F.L. § 10-352 or 10-353.1
are met. Those sections do not apply to the facts of the case
sub judice.
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By Judgment of Absolute Divorce entered on July
24, 2009, the Circuit Court for Montgomery County
ordered that Marco DiFrancesco (“Marco”), the appel-
lant ,  pay Kathryn DiFrancesco (“Kathryn”) ,  the
appellee, a monetary award of $200,000, indefinite
alimony of $4,600 per month, child support of $1,425
per month, and $60,000 in counsel fees. The court
also entered a judgment against Marco, in favor of
Kathryn, for $13,800, as an arrearage in the payment
of pendente lite alimony, and for $7,195, as an arrear-
age in the payment of pendente lite child support.

On appeal, Marco poses four questions for
review, which we quote:

I. Whether the trial court erred in its
monetary award to appellee? 

II. Whether the trial court erred in its
award of alimony and child sup-
port to appellee? 

III. Whether the trial court erred in its
award of  counsel  fees to
appellee? 

IV. Whether the trial court erred in
assessing arrearages in chi ld
support and alimony of $20,995? 

Because none of these issues are preserved for
review, we shall affirm the judgment of the circuit court
without addressing their merits.

FACTS AND PROCEEDINGS 
Marco and Kathryn were married on August 31,

1991. The marriage produced two children: Marcello,
born February 6, 1992, and Alana, born July 26, 1994.

During the marriage, the parties lived in Silver
Spr ing. Marco worked as the sole propr ietor of
“Marco’s Towing.” Kathryn primarily was a homemaker,
although she worked off and on outside the home
throughout the marriage.

On January 7, 2008, Kathryn and Marco separat-
ed. Kathryn filed a complaint for absolute divorce on
May 12, 2008. She initially sought a divorce on the
grounds of cruelty and adultery, but ultimately pro-
ceeded by way of a voluntary separation.

On September 29, 2008, the court sent notice to
Kathryn that her complaint would be dismissed for lack
of prosecution/service unless she fi led a written
motion showing good cause to defer dismissal. On
October 16, 2008, Kathryn filed a motion to defer con-
templated dismissal, stating that she had “attempted to
serve [Marco] . . . and her efforts were unsuccessful
because [Marco] avoided service of process.” On
November 7, 2008, the court granted Kathryn’s motion
to defer dismissal.

On December 24, 2008, Marco was served with
the complaint. The process server also hand-delivered
Kathryn’s request for production of documents and her
interrogatories.

On January 23, 2009, Marco, proceeding pro se,
filed his answer.

On March 16, 2009, Kathryn filed a motion to
compel discovery because Marco had fai led to
respond to the discovery that had been served with
the complaint. Kathryn had sent a letter to Marco,
dated February 18, 2009, informing him that he had
not answered the discovery requests within the time
allowed by the Rules, and asking that he respond no
later than March 9, 2009. Marco did not respond to the
letter. He also did not file an opposition to Kathryn’s
motion to compel. On April 14, 2009, the court issued
an order compelling discovery.

The next day, the parties attended a hearing
before a master on Kathryn’s petition for pendente lite
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relief. Marco represented himself. He did not present
any evidence. At the conclusion of the hearing, the
master recommended that Kathryn receive pendente
lite alimony of $4,600 per month, and pendente lite
child support of $1,736 per month. The master further
recommended that Kathryn be awarded $25,000 in
attorneys’ fees. Marco filed timely exceptions on April
23, 2009.

On April 28, 2009, Kathryn filed a “Motion Upon
Failure to Provide Discovery,” asking the court to sanc-
tion Marco for his discovery failures by “precluding
[him] from introducing any evidence, or opposing any
claim, on any matter that would have been disclosed
had [Marco] complied with [Kathryn’s] Request for
Production and/or answered the Interrogatories[.]”
Kathryn amended the motion the following day (April
29, 2009) by adding that the court already had issued
an order compelling discovery and that Marco had vio-
lated that order by not filing any responses to the dis-
covery requests.

On June 5, 2009, Kathryn filed another motion
again asking the court to compel discovery; further
seeking to have Marco held in contempt for failing to
comply with the court’s earlier order compelling dis-
covery; and asking the court to impose sanctions.

On June 24, 2009, the court entered an order
sanctioning Marco for failing to provide discovery. The
sanction precluded Marco from introducing any evi-
dence or opposing any claim on any matter that would
have been disclosed had Marco responded to
Kathryn’s request for production of documents and
interrogatories.

On June 16, 2009, the day before the exceptions
hearing was to take place, Marco faxed a “Line” to the
clerk’s office asking that his “[e]xceptions to the PL
hearing” be “dismiss[ed]” “without prejudice.” The fax
was sent at 5:19 p.m., after the close of business.

The next morning, at the time prescribed for the
exceptions hearing, counsel for Kathryn appeared
before the court. Neither Marco nor counsel on his
behalf was present. The court called the case and stat-
ed on the record that his office just had received a
telephone call from an assistant to a lawyer who
claimed to be representing Marco, but who had not
entered an appearance with the court, stating that
Marco was withdrawing his exceptions. Counsel for
Kathryn said he had not been so informed. (It does not
appear that the fax to the clerk’s office from the day
before was provided to the court prior to the excep-
tions hearing.) The court proceeded with the hearing in
any event. The court ruled on the record that the
exceptions were without merit. On June 24, 2009, the
court entered an order granting Kathryn’s petition for
pendente lite relief and adopting the master’s recom-
mendations.

On July 14, 2009, the court held the merits hear-
ing. Kathryn and her lawyer attended; Marco did not.
The day before, Marco had furnished the court a letter
(dated July 13, 2009) stating, “I am not going to be in
Court for the trial . . . because I no longer wish to fight
this case.” He concluded the letter by stating, “Please
grant me an absolute divorce.”

The merits hearing went forward in Marco’s
absence. Kathryn testified on the grounds for the
divorce — a one-year voluntary separation — and her
mother, Kay Neel, corroborated her testimony. Kathryn
also testified about the marital assets and their value,
as well as her current and prospective future income,
and Marco’s income. Kathryn introduced into evidence
a number of exhibits in support of her testimony.

On July 24, 2009, the court entered a Judgment
of Absolute Divorce.

Marco filed a timely notice of appeal.
We will include additional facts as necessary for

our discussion.

DISCUSSION 
As his questions presented reveal, Marco chal-

lenges the trial’s court’s grant to Kathryn of a monetary
award, indefinite alimony, attorneys’ fees, and child
support and alimony arrearages. He maintains that the
court erred in granting a monetary award because the
evidence at trial was legally insufficient to support it;
that the indefinite alimony (and by extension the
assessed child support award) was “not supported by
even a scintilla of evidence”; that the attorneys’ fees
award was infirm because the court did not discuss
the reasonableness of the fees and did not make spe-
cific findings with respect to Marco’s ability to pay
those fees; and that the arrearages award also was
infirm because he was not given notice that that issue
would be heard during the merits hearing and because
there was insufficient evidence to support the arrear-
age judgment.

None of these arguments were presented to the
circuit court, however, and therefore they are not pre-
served for review by this Court. “Ordinarily, the appel-
late court will not decide any [non-jurisdictional] issue
unless it plainly appears by the record to have been
raised in or decided by the trial court.” Md. Rule 8-
131(a). Thus, issues that are raised for the first time on
appeal  are not preserved for appel late review.
Steinhoff v. Sommerfelt, 144 Md. App. 463, 478 (2002);
Webb v. Oxley, 226 Md. 339, 347 (1961) (“[T]he ques-
tion of the sufficiency of the evidence to authorize a
recovery or to sustain a defense will not be reviewed
on appeal unless the question has properly been pre-
sented to the lower court.”). This preservation rule
seeks “to ensure fairness for all parties in a case and
to promote the orderly administration of law.” In re
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Katherine C., 390 Md. 554, 560 n.10 (2006) (citations
and internal quotations omitted). “The interests of fair-
ness are furthered by requiring counsel to bring the
position of their client to the attention of the lower
court at the trial so that the trial court can pass upon,
and possibly correct any errors in the proceedings.”
State v. Bell, 334 Md. 178, 189 (1994) (citations and
internal quotations omitted).

In order to raise an issue in the circuit court,
thereby preserving it for appellate review, the litigant
must use the procedural mechanism designed for that
purpose. For instance, issues that concern the admis-
sibility of evidence are presented and preserved by
means of a properly timed objection. See Md. Rule 2-
517; Anderson v. Litzenberg, 115 Md. App. 549, 568
(1997) (“Unless a party properly raises an objection
with the trial court, any error is deemed waived and
ordinarily will not be considered on appeal.”). In a
bench trial, the issue of the legal sufficiency of the evi-
dence may be preserved for appellate review by mov-
ing for judgment at the close of the evidence offered by
the opposing par ty. Md. Rule 2-519(a). In some
instances, a litigant may preserve an issue for appel-
late review by filing a post-judgment motion. See Wells
v. Wells, 168 Md. App. 382, 397 (2006) (“In a divorce
case, ‘relief ’ encompasses child custody, visitation,
support, alimony, distribution of marital property, use
and possession, and counsel fees. A judgment . . . that
decides any such issue is subject to the court’s broad
revisory powers, under Rules 2-535(a) and 2-534, on
the issue or issues so decided.”). See also Davis v.
Davis, 335 Md. 699, 722 (1994) (stating, “[the appel-
lant’s] failure to raise the issue, to request that addi-
tional testimony be taken, or to move to vacate, amend
or alter the judgment pursuant to Maryland Rule 2-534
on the grounds that Rule 575(c) was violated consti-
tutes a waiver of that allegation of error.”). “These pro-
cedural safeguards are necessary to ensure that the
opposing par ty is not ‘sandbagged.’ ” Mathis v.
Hargrove, 166 Md. App. 286, 311 (2005) (citations and
some internal quotations omitted).

Marco made the calculated decision not to attend
the merits hearing. Consequently, he did not present
any argument or make any objections before the circuit
court. He also did not file any post-judgment motions.
Now, he seeks to raise for the first time on appeal
issues that he could have raised below but did not.
Accordingly, we conclude that he failed to preserve
these issues for appellate review, and therefore we
shall not review them. Md. Rule 8-131(a).

JUDGMENT AFFIRMED.
COSTS TO BE PAID BY THE APPELLANT.
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This is an interlocutory appeal challenging a pen-
dente lite order of court approving an interim petition
for fees submitted by Barbara Taylor, Esquire, the
court-appointed Best Interest Attorney, in this contest-
ed child-custody case.

Appellant presents the following question, which
we have slightly reworded, for our review1:

Did the circuit court commit reversible
error and/or abuse its discretion when
it granted the Best Interest Attorney’s
fee pet i t ions wi thout the hear ing
requested by appellant? 

There was no error by the circuit court, and we
shall affirm.

BACKGROUND 
Appellant is Ramez Ghazzaoui, the father of a

minor child born December 6, 2003. Appellant and his
estranged wife, Carolina Chelle, are embroiled in a
custody dispute regarding the child, presently pending
in the Circuit Court for Anne Arundel County.2 On
September 29, 2008, the circuit cour t appointed
Barbara Taylor, Esquire, to serve as the child’s Best
Interest Attorney (hereinafter “BIA”). Pursuant to that
order of cour t, appellant was directed to deposit
$500.00 in Taylor’s attorney trust account as “an initial
contribution towards the attorney’s fees in performance
of the services identified herein.” Appellant made the
required deposit, and the case proceeded, with Taylor
acting as the BIA through what the record reveals to

have been a variety of proceedings, including a six-
hour pendente lite hearing on, inter alia, the issues of
custody and visitation on October 23, 2008, and emer-
gency hearings regarding custody on December 15
and 18, 2008.

On January 5, 2009, Taylor submitted an Interim
Petition to Approve and Allocate Fees, for Release of
Initial Deposit and for Additional Deposits (hereinafter
“Interim Petition”). The Interim Petition itemized the
work done by the BIA from the date of her appointment
through December 23, 2008, and sought payment for
32 hours of work at an hourly rate of $200.00 per hour,
which totaled $6,400.00. Taylor also requested that
appellant’s initial deposit of $500.00 be released and
applied to her outstanding fee petition, and that the
court allocate payment of the remaining $5,900.00 in
fees between the mother and father, and order pay-
ment of an additional $3,000.00 deposit for future work
on the case.

Appellant fi led an Opposition to the Interim
Petition on January 23, 2009, arguing that he had
never “personally approved” the BIA’s rate of $200.00
per hour, questioning Taylor’s integrity, alleging that
she had been “extremely biased” against appellant,
and requesting that the court not only deny the Interim
Petition, but also remove Taylor as BIA. Appellant
requested a hearing on his opposition. The BIA’s inter-
im petition was scheduled for a hearing on March 11,
2009.

On February 28, 2009, Taylor filed a Supplement
to her Interim Petition (hereinafter “Supplement”), item-
izing her fees for January and February 2009, and
claiming an additional $3,080.00. Therefore, pursuant
to the Interim Petition and the Supplement, Taylor
requested that the court order an interim payment of
fees totaling $9,480.00.

At the hearing on March 11, 2009, appellant
claimed not to have received the Supplement, despite
the fact that a cer tificate of service indicated the
Supplement was mailed on February 28, and both
Chelle’s counsel and the court received the document.
Appellant objected to going forward without having a
chance to respond to the Supplement, and made it
clear that it was his intention to attack not only the
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fees, but also the quality and necessity of the work
performed; to that end, he advised the court that he
needed “well over an hour” to cross-examine Taylor
about her work. Taylor noted that she would not be
able to testify about dealings with her client, the minor
child, in any event. The court asked appellant for
“some authority” for the notion that he was entitled to
an evidentiary hearing on a BIA’s interim request for
pendente lite fees, and it was during this exchange
that it became clear that the primary motivation for the
requested hearing was to obtain evidence to support a
motion to replace the BIA with an attorney more to the
father’s liking:

THE COURT: Cite me some authority
that says that I have to
have an evident iary
hear ing to make a
determination either as
to pendente lite counsel
fees, which in effect is
what this is about, or to
approve some por tion
of counsel fees.
You all apparently are
being paid as this case
goes along. Ms. Taylor’s
client can’t pay her. It
has to come from your
cl ients. So give me
some legal  author i ty
that says I have to hold
an evidentiary hearing.

APPELLANT’S
COUNSEL: Well, Your Honor, quite

candidly i t  was my
intention that after we
had a hearing on this,
we were actually going
to file a motion to have
Ms. Taylor replaced. But
we wanted to have this
f i rst  th is evident iary
hearing.

The court indicated that it would reserve making a final
determination on the propriety of the BIA’s fees and
the appropriate allocation between mother and father.
But the court was of the view that pendente lite fees
should be paid to the BIA, stating:

THE COURT: I don’t know what the
response is going to be but let me tell
you what my focus is on. It is not
going to be with trying — whether or
not Mr. Ghazzaoui agrees or dis-
agrees or Ms. Chelle agrees or dis-
agrees with what [the BIA has] done

or not done.
I don’t think that is appropriate

at this point. I do have some back-
ground in this case. I have seen coun-
sel and been involved in the process
of th is case so far. And frankly I
haven’t seen anything Ms. Taylor has
done that has been anything but
appropriate.

Certainly you can file whatever
you want to file and I will give it appro-
priate consideration. Furthermore, it is
not before me today except the oral
motion3 that I will hold sub curia, I
don’t see it appropriate. To the con-
trary, I think it would be contrary to
this child’s best interest to have to
start all over again with new counsel
representing her best interest.

Purportedly, especially because
one side or the other, whether it is
counsel or the parties, disagree with
what Ms. Taylor has done. I just will
not allow, and I don’t know if this is
what is going on, but l am certainly
not going to allow manipulation of the
best interest attorney.

* * *
To the extent that there are —

and later on in this case I am sure we
will make a determination as to the
ultimate counsel fees to be assessed
and how they are to be apportioned.

But the point I made last time is
that Ms. Taylor is in this case basically
not being paid at all. These parties
are here aggressively litigating, and
one might argue whether or not, over-
ly aggressively litigating, I don’t know,
but they have a right to litigate all they
want.

But you don’t have a right to do
that and have counsel in this case
while you do it not being paid. So that
has to be resolved, and if that means I
reserve on the issue of the propriety
of the fees down the road, there will
be pendente l i te at torney’s fees
ordered in this case. Plain and simple.

(Emphasis added).
The court held the BIA’s interim petition and sup-

plement sub curia, gave the parties until March 18 to
file “whatever they want to file” in response, and said:
“I will decide after the seventh day whether or not
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there is a need for a hearing or whether I can just pass
an order.” On March 17, appellant filed an opposition
to the Supplement in which he again complained about
“the manner in which the [c]ourt has decided the pro-
cedure that must be followed in opposing the Best
Interest Attorney’s . . . request for attorney’s fees,” reit-
erated his request for a hearing, and concluded his
prefatory remarks about the court’s handling of the
mattler by stating as follows:

Given the Court’s ruling on March 11,
2009, the Plaintiff has no choice but
to prepare and fi le this extremely
lengthy opposi t ion to the BIA’s
request for attorney’s fees, which the
Plaintiff believes must be sufficient
enough to warrant a hearing yet, at
the same time, this Opposition essen-
tially brings all matters to the Court’s
attention without a hearing.

(Emphasis supplied).
Thereafter, mother and father both filed motions

seeking to have the other parent pay the full amount of
the BIA’s fees. On May 1, 2009, the court approved the
payment of the fees sought by the BIA in both the
Inter im and Supplemental Petit ions; ordered the
release of appellant’s initial $500.00 deposit from the
BIA’s attorney trust account, to be applied to the bal-
ance of the fees; ordered payment pro rata of an addi-
tional $3,000.00 deposit; and ordered payment pro
rata of the $8,980.00 in fees, which was the balance
due after application of the $500.00 deposit. Pursuant
to an earlier determination of the parties’ incomes,
appellant was ordered to pay 71% of the fees and
deposit, and Chelle was ordered to pay 29% of the
fees and deposit.

Appellant filed a motion to “alter, amend, or
vacate” the court’s May 1, 2009, order pursuant to
Rules 2-534 and 2-311, arguing that the court had
incorrectly calculated the respective percentages of
income for each party, and that, furthermore, the court
was incorrect in granting the BIA’s petitions without
holding a hearing as requested by appellant. On
August 3, 2009, the court issued an order correcting,
as requested, the mathematical error in the order of
May 1, but otherwise reaffirming the earlier approval of
the BIA’s fees. Appellant was ordered to pay 58% of
the fees and deposit, and Chelle was ordered to pay
42% of the fees and deposit. All other requested relief
was denied.

Appellant noted this appeal on September 2,
2009. Although this is not an appeal from a final judg-
ment, our review is authorized by Md. Code (1973,
2006 Repl. Vol.), Courts & Judicial Proceedings Article
(“CJ”), § 12-303(3)(v). An award of counsel fees pen-
dente lite is immediately reviewable as “an order for

the payment of money.” Cf. In re Katherine C., 390 Md.
554, 557 n.4 (2006) (pendente lite order to pay child
support immediately reviewable as an order for the
payment of money); Pappas v. Pappas, 287 Md. 455,
462 (1980) (orders for the payment of alimony or child
support are orders for the payment of money, immedi-
ately appealable under CJ § 12-303).

DISCUSSION 
Appellant’s argument hinges on whether he was

wrongfully deprived of a hearing pursuant to Rule 2-
311(f). That Rule states as follows:

Rule 2-311. Motions.
(f) Hearing — Other motions.

A par ty desir ing a hear ing on a
motion, other than a motion filed pur-
suant to Rule 2-532, 2-533, or 2-534,
shal l  request the hear ing in the
motion or response under the heading
“Request for Hearing.” Except when a
rule expressly provides for a hearing,
the court shall determine in each case
whether a hearing will be held, but the
court may not render a decision that
is dispositive of a claim or defense
without a hearing if one was request-
ed as provided in this section.

Md. Rule 2-311(f) (2010). The central question pre-
sented in this appeal is what constitutes “a decision
that is dispositive of a claim or defense” within the
ambit of this Rule. This Court examined this issue in
Fowler v. Printers II, 89 Md. App. 448 (1991), a case
which dealt with a non-sol ici tat ion clause in an
employment contract. Following trial, at which it had
prevailed, Printers moved for sanctions against Fowler
pursuant to Rule 1-341, alleging that Fowler had at
least partly defended herself in bad faith and without
substantial justification. Printers requested a hearing
on the motion pursuant to Rule 2-311(f), but the trial
court denied the motion without a hearing. Printers
cross-appealed, challenging the court’s decision to
deny Printers’s motion for sanctions without holding
the requested hearing.

This Court traced the legislative history of Rule
2-311(f), and reviewed the minutes and correspon-
dence of the Standing Committee on Rules of Practice
and Procedure, seeking to ascertain what constitutes
a “claim” and a “defense” under the Rule. We conclud-
ed as follows:

This history of the language of
the rule suggests that the requirement
that a hearing be held if the ruling is
dispositive of a ‘claim’ or ‘defense’ was
intended to be a ‘claim’ or ‘defense’
intrinsic to the underlying cause of
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action, i.e., those dispositive ‘of the
case,’ like motions for summary judg-
ment and motions to dismiss, and not
col lateral claims or defenses l ike
those involving sanctions or discovery
matters.

Moreover, when Rule 2-311(f) is
read in context with the other plead-
ings and motions rules in Chapter
300, this conclusion is confirmed.
Although the ‘claim’ or ‘defense’ lan-
guage of subsection (f) is not found
elsewhere in Rule 2-311, one or both
of these terms is found in many of the
pleadings and motions rules immedi-
ately preceding or following Rule 2-
311, al l  of  which were or ig inal ly
adopted by the Court of Appeals at
the same time as Rule 2-311(f). See,
e.g., Rules 2-303(a) and (c), Rule 2-
321(a), Rule 2-322, Rule 2-304(c),
Rule 2-305, Rule 2-323, Rule 2-324,
Rule 2-325, Rule 2-327, Rule 2-331,
Rule 2-332, and Rule 2-341.
Throughout the pleadings and
motions rules, ‘claim’ appears to be
used as a term of ar t synonymous
with ‘cause of action.’ See Weber v.
Unsatisfied Claim & Jud. Fund Bd.,
261 Md. 457, 460-61 (1971). ‘Defense’
is simiiarly used as a term of art des-
ignating a legal basis for avoiding or
defeating a ‘claim’ or cause of action.
See. e.g., Rule 2-323(f) and (g) (list-
ing negative and affirmative defens-
es). Not one of the other pleadings
and motions rules in Chapter 300 in
any way suggests a broader meaning
for ‘claim’ or ‘defense,’ i.e., that these
terms are to include the arguments
made in order to obtain or thwart col-
lateral litigation matters, like those
contained in motions for discovery
sanct ions, mot ions for protect ive
orders, or motions for sanctions under
Rule 1-341.

In sum, both the history and
context of Rule 2-311(f) strongly sug-
gest that a ‘claim’ or ‘defense,’ the dis-
position of which requires a hearing,
is a ‘claim’ or ‘defense’ involving a
cause of action, not one involving an
argument on matters collateral to that
cause of action.

Id. at 485-86. (Footnote omitted).

By its very nature, the instant dispute over the
fees of the BIA is a matter collateral to the underlying
cause of action, which, from what we can glean from
the abbreviated record before us, was initiated by
appellant’s complaint for custody of the minor child.
Therefore, appellant was not entitled to a hearing
under Rule 2-311(f).

A trial judge is vested with broad discretion to
control trial proceedings. See, e.g., Biglari v. State, 156
Md. App. 657 (2004). As his Court noted in Bagley v.
Bagley, 98 Md. App. 18 (1993):

Appellate discipline mandates
that, absent a clear abuse of discre-
tion, a chancellor’s decision that is
grounded in law and based upon facts
that are not clearly erroneous will not
be disturbed. Where the findings are
supported by evidence and therefore
not clearly erroneous, the trial judge is
left with discretion to determine the
proper disposition of the case.

Id. at 31-32.
A review of the record makes plain that the dis-

puted BIA fees were awarded pendente lite, with the
circuit court expressly reserving for another day argu-
ments over the amount, the propriety, and apportion-
ment of the ultimate counsel fees. Counsel for the BIA
confirmed at oral argument in this Court that, as the
circuit court indicated in the comments above, the
issues as to the propriety of the BIA’s fees and ulti-
mate allocation remain to be litigated. Counsel for
Taylor represented that she recognized that, in the
event of an outcome adverse to her client at the hear-
ing on the BIA’s fees, the BIA might be required to
refund some portion of fees paid during the interim. In
other words, the pendente lite order of August 3, 2009,
was not the final disposition of these issues. Deferring
the presentation of evidence and argument on the
BIA’s fees for a later date was well within the circuit
court’s discretion to manage and control the flow of the
litigation.

AWARD OF AUGUST 3, 2009,
OF PENDENTE LITE COUNSEL FEES
TO THE BEST INTEREST ATTORNEY

BY THE CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Appellant’s questions presented were the following:

1. Whether the chancel lor committed
reversible error and/or an abuse of discre-
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tion when he failed to afford the appellant,
Ramez Ghazzaoui, an evidentiary hearing
on his opposition to the fee petitions filed
by the BIA. . . .

2. Whether the orders of May 7, 2009 and
August 17, 2009 should be vacated and
this case remanded so that the circuit
court may hold a hearing in accordance
with Rule 2-311(f)? . . .

2. While Chelle is nominally an appellee herein, she has filed
no brief and appears not to have taken a position in this
appeal. Chelle indicated to the circuit court that she was not
disputing the fees or the quality of the work performed by
Taylor.

3. The BIA had earlier made an oral motion to withdraw, say-
ing, in part, “[I]t is going to be very difficult for me to continue
as [BIA] because anything I do is disagreed with. I am con-
cerned that through the length of this case, and what is antic-
ipated to be a lengthy trial, Mr. Ghazzaoui is not going to
appreciate the process of the Court or how the Court rules if
he is able to continue to simply say the best interest attorney
has done something wrong, she hasn’t done what she is sup-
posed to do.”
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On September 28, 2007, appellee, Afaf Desouki,
filed for a limited and/or absolute divorce from her hus-
band, appellant, Badr E. Oweis, in the Circuit Court for
Howard County. Desouki alleged excessively vicious
conduct and cruelty of treatment as grounds for
divorce. On February 29, 2008, the court issued a
scheduling order establishing July 1, 2008, as the dis-
covery deadline and July 15, 2008, as the date for the
settlement conference.

On June 9, 2008, Desouki filed a motion for
immediate sanctions alleging that Oweis failed to
respond to various discovery requests. That motion
was denied. On July 7, 2008, after the discovery dead-
line had passed, Desouki renewed her motion for
immediate sanctions. On July 22, 2008, Desouki
amended her complaint for limited and/or absolute
divorce to include constructive eviction. On August 28,
2008, the court granted Desouki’s motion for immedi-
ate sanctions and ordered, inter alia, that all matters
Desouki sought to discover, to which Oweis had not
responded as of the discovery deadline, were estab-
lished in accordance with Desouki’s claim.

On February 26, 2009, Desouki filed an emer-
gency motion requesting the court to order Oweis to
transfer $100,000.00 from the marital T. Rowe Price
IRA account, so that she could pay $4,810.78 in real
estate taxes on the marital home, and “in excess of
$60,000” for attorney fees that had accrued throughout
the proceeding. Later that day, the court granted the
emergency motion and ordered Oweis to transfer the
funds (“February 26th order”). As of March 2, 2009,

Oweis had not transferred the funds, and Desouki peti-
tioned the court to hold Oweis in contempt.

On March 3, 2009, at 11:30 a.m., the cour t
issued a show cause order requiring Oweis to appear
in court at 2:00 p.m. that day to show why he should
not be held in contempt. Shortly after the hearing, the
court found Oweis to be in constructive contempt of
the February 26th order and ordered him to pay
$133,300.00 to Desouki from the marital T. Rowe Price
IRA account.

As of March 6, 2009, Oweis had not transferred
any funds. On that day, the court ordered Oweis to
report to the Howard County Detention Center to serve
a 90-day sentence unless Oweis paid $20,000.00 to
Desouki’s attorney’s office or transfered $133,300.00
to Desouki’s IRA account. On May 9, 2009, Oweis
transferred $133,300.00 to Desouki.

On May 19, 2009, the court entered a judgment
of absolute divorce granting, inter alia, a monetary
award of $391,104.46 to Desouki, which included
$94,568.89 for attorney fees and $4,810.78 for proper-
ty taxes. On July 1, 2009, Oweis moved to have the
award reduced, and on July 6, 2009, the court denied
the motion. On May 26, 2009, Oweis timely filed a
notice of appeal with this Court asking us to vacate the
circuit court’s judgment of absolute divorce as well as
its February 26th order holding him in contempt.

Questions Presented1

I. Did the circuit court err in concluding that the
fee agreement between Desouki and her counsel was
not a contingency agreement under Rule 1.5(d)(1) of
the Maryland Lawyers’ Rules of Professional Conduct? 

II. Did the circuit court err in imposing sanctions
on Oweis for his failure to comply with the discovery
deadline set by the court’s scheduling order? 

III. Did the circuit court err in ordering Oweis to
withdraw $100,000 from the marital T. Rowe Price IRA
account where the order was not made pursuant to the
distribution procedures outlined in Maryland Rule § 8-
203? 

IV. Did the circuit court err in holding Oweis in
civil contempt of the February 26th order when the
show cause order allowed Oweis only two and-a-half
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hours to prepare for the contempt hearing? 
V. Did the circuit court err by granting Desouki a

monetary award of $391,104.46, which included
$4,810.78 for proper ty taxes already paid and
$94,568.89 for legal fees already paid? 

For the reasons that follow, we affirm in part and
vacate in part.

Facts 
On December 10, 1970, Desouki and Oweis

were married by religious ceremony in Egypt. On
March 24, 2007, the parties separated after a 38-year
marriage and six children. During the course of the
marriage, Desouki raised the children and worked low-
paying, part-time jobs while Oweis supported the fami-
ly as a self-employed veterinarian.

On September 28, 2007, Desouki filed for a limit-
ed and/or absolute divorce alleging cruelty of treat-
ment and excessively vicious conduct. In an amended
complaint, Desouki alleged constructive desertion as
an additional ground for divorce. She requested, in
addition to a divorce, a monetary award as “an adjust-
ment of the equities” and a reasonable contribution for
her attorney fees.

Oweis received the complaint on November 28,
2007, but did not file his answer until January 14,
2008. On December 3, 2007, Desouki filed interrogato-
ries and a request for production of documents so that
she could adequately prepare for the settlement con-
ference set for July 15, 2008. On January 14, 2008,
when Desouki had not received answers to her discov-
ery requests, she made a good faith attempt to resolve
the discovery dispute. Pursuant to Maryland Rule 2-
431,2 Desouki notified Oweis of his failure to respond,
informed him that she would file a motion for sanc-
tions, and that she would compel discovery if the
answers were not received by January 21, 2008.

On January 15, 2008, Desouki and Oweis agreed
to extend the deadline to January 31, 2008. On
January 31, 2008, Desouki had not received the
requested discovery. She sent another good faith letter
extending the time to February 4, 2008, for Oweis to
respond. On or about February 1, 2008, Desouki
received Oweis’s answers to interrogatories but none
of the documents. Desouki found Oweis’s answers to
be incomplete and inadequate because they failed to
include pertinent employment and accounting informa-
tion. On February 5, 2008, Desouki sent another good
faith letter indicating each and every interrogatory to
which Oweis had “inadequately responded” and
extended the deadline to February 11, 2008. On
February 7, 2008, Oweis responded to the request for
production of documents. Desouki found that response
unsatisfactory due to a lack of financial documenta-
tion.

On February 28, 2008, the circuit court entered a
scheduling order which required all discovery to be
concluded by July 1, 2008. The court also ordered that
a settlement conference be held on July 15, 2008, at
which time counsel was expected to be “completely
conversant in the matters and facts involved in [the]
case.”

On April 17, 2008, Desouki filed a motion (which
was subsequently amended on April 28, 2008) to
freeze Oweis’s assets, claiming that Oweis had been
liquidating marital assets. Desouki supported her alle-
gation by showing that Oweis, when responding to a
discovery request, had neglected to provide documen-
tation regarding certain business accounts. On May 5,
2008, the court granted Desouki’s motion and ordered
that Oweis’s assets be frozen. The court also enjoined
Oweis from liquidating or converting any such assets
until the marital assets were distributed by the court or
a settlement had been reached. On May 22, 2008, a
hearing was held regarding the motion to freeze
Oweis’s assets. Oweis testified that, within two weeks,
he would provide Desouki with documentation regard-
ing his T. Rowe Price IRA account and his personal
Bank of America account.

On June 3, 2008, Desouki received Oweis’s first
supplemental answers to her interrogatories. However,
as of June 6, 2008, two weeks after the May 22nd
hearing, Desouki had not received any documentation
regarding the T. Rowe Price IRA account, Oweis’s per-
sonal Bank of America account, and other financial
information. Desouki claimed that Oweis’s dilatory con-
duct prejudiced her from adequately preparing for the
settlement conference. On June 8, 2008, Desouki
moved for immediate sanctions, requesting the court
to establish all matters she sought to discover to which
Oweis had not responded, in accordance with her
claim. On June 24, 2008, the court denied her motion.

On July 3, 2008, two days after the July 1st dis-
covery deadline had passed, Desouki refiled her
motion for sanctions wherein she again emphasized
that Oweis had failed to submit “any relevant docu-
mentation.” Oweis responded with an opposing motion
stating that he had produced 682 pages of documents,
including his personal and business tax returns and
statements for business and bank accounts; Oweis
also stated that he provided 19 pages of answers to
the interrogatories on February 1, 2008, and supple-
mental answers on June 3, 2008.

On August 28, 2008, the court concluded that
Oweis had failed to adequately respond to Desouki’s
discovery requests, and Oweis had violated the court’s
scheduling order by not complying with the discovery
deadline. Noting that Desouki had been prejudiced by
Oweis’s failure to comply, the court ordered all matters
sought by Desouki, to which Oweis had not responded
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as of the discovery deadline, to be established in
accordance with Desouki’s claim. The court further
ordered Oweis to produce the documents that had
thus far been withheld, including records relating to his
veterinary business and his banking records.

On September 8, 2008, in response to these
orders, Oweis forwarded to Desouki 174 pages of dis-
covery documents including a Rabies Certificate list, a
list of client transactions, and employee timesheets.
On October 20, 2008, having “not yet received any
documentation which can be used by an expert to
evaluate Oweis’s veterinary business,” Desouki moved
for immediate sanctions and petitioned the court to
hold Oweis in contempt. The court scheduled a hear-
ing for January 14, 2009. On or about January 13,
2009, more than 6 months after the discovery dead-
line, Desouki made the determination that she had
received “all documentation” requested, and the par-
ties jointly agreed to cancel the contempt hearing.

On February 26, 2009, Desouki filed an emer-
gency motion for an advance of real estate taxes,
expert fees, costs, and attorney fees. Specifically, she
alleged that she “has been forced to borrow money
from family and friends. . . [in excess of $36,000.00 in
order] to meet her monthly obligations.” She also
claimed that she was “unable to [pay] the property
taxes on the marital home which exceeded $5,000.00”
and that, due to Oweis’s dilatory conduct, she was in
arrears “in excess of $60,000.00” in attorney fees. As
of February 26, 2009, Oweis had an IRA account with
T. Rowe Price containing in excess of $596,000.00.
Desouki requested the court to order Oweis to transfer
$100,000.00 from that account to her so that she could
defray her costs. The court granted the motion and
ordered Oweis to “ immediately forward” the
$100,000.00 from the T. Rowe Price IRA account.

As of March 2, 2009, Oweis had failed to transfer
the funds. As a result, Desouki filed a petition with the
circuit court to hold Oweis in constructive civil con-
tempt. On March 3, 2009, at 11:30 a.m., the court
issued a show cause order requiring Oweis to appear
before the court at 2:00 p.m. that day to show cause
why the court should not hold him in civil contempt. At
the hearing, the court found Oweis to be in contempt
and entered an order increasing the February 26th
order from $100,000.00 to $133,300.00 (“the contempt
order”). The court also ordered a purge hearing to be
held on March 6, 2009.

As of March 6, 2009, Oweis had not transferred
the funds, and the court held him in contempt. The
court ordered Oweis to report to the Howard County
Detention Center on March 9, 2009, to serve a 90-day
sentence, unless he transferred the money to
Desouki’s account.

On March 9,  2009, Oweis t ransferred
$133,300.00 to Desouki’s account. From that sum,
Desouki paid $110,576.95 to her attorney for costs
incurred through March 11, 2009. Between March 11,
2009 and May 15, 2009, Desouki incurred an addition-
al $15,199.66 in attorney fees. Desouki also paid the
property tax bill in the amount of $4,810.78 for the
marital home. On March 17, 2009, the court vacated
the March 6, 2009 order of commitment.

On May 14, 2009, the court held a hearing on the
motion for limited and/or absolute divorce and the dis-
tribution of the marital property. At the hearing, the
court itemized and valued the marital property as fol-
lows:

Greenway real property - $325,000.00 

Edmontston real property - $165,000.00 

Desouki’s vehicle - $1,125.00 

Oweis’s five vehicles - $6,100.00 

Oweis’s veterinary equipment - $5,000.00 

Bank of America account #5439 - $6,105.00 

Bank of America account #7729 - $5,580.00 

Bank ofAmerica account #2341 -$141.00 

Bank of America account #5462 - $362.00 

Bank of America account #2855 - $54.00 

Bank of America account #5022 - $827.00 

Bank of America account #7217 - $1,627.00 

Bank of America account #4935 - $11,211.90 

Bank of America account #2918 - $67,408.00 

Veterinarian stock - $22,457.64 

T. Rowe Price IRA - $463,985.00 

Total: $1,081,983.54 

(Emphasis added).

On May 19, 2009, the court entered a judgment
granting Desouki an absolute divorce from Oweis on
the grounds of cruelty, excessively vicious conduct,
and constructive desertion. In addition to an alimony
award of $1,500.00 a month, the court also awarded
Desouki the marital home (“Greenway property”) and a
monetary award of $391,104.96, to be paid from the T.
Rowe Price IRA account. That sum included the out-
standing $4,810.78 owed in proper ty taxes and
$94,568.89 “for the attorney fees [Desouki had]
incurred in the prosecution of this matter.”

On May 29, 2009, Oweis filed a motion to amend
judgment arguing, in part, that the “calculation[s]. . -
relied upon by the court in arriving at a monetary
award . . . contains major accounting errors.” On or
about July 2, 2009, the court denied his motion. This
timely appeal followed.

Additional facts will be provided as necessary, in
the relevant sections, below.
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Discussion 
I. The fee agreement 
A. The “contingency”fee
Rule 1.5(d)(1) of  the Maryland Rules of

Professional Conduct (“MRPC”) states, in pertinent
part:

(d) A lawyer shall not enter into an
arrangement for, charge, or collect:
(1) any fee in a domestic relations
matter, the payment or amount of
which is contingent upon the securing
of a divorce or custody of a child or
upon the amount of alimony or sup-
port or property settlement or upon
the amount of an award pursuant to
Md. Code, Family Law Article, § § 8-
201 through 213 

(Emphasis added).
Oweis avers, without producing the original fee

agreement, that Desouki and her attorney, Stephen
Drazin, had a “prohibited” contingency fee agreement
under Rule 1.5(d)(1). Oweis points to various entries in
Drazin’s billing statement to support his contention.
First, on September 12, 2007, Drazin made the follow-
ing entry:

Potential client does not have funds.
Need to discuss with SAD [Desouki]
to see if we are willing to do with the
collection of our fees either as they
are collected from adverse or the
completion of the case.

(Emphasis added).
On September 20, 2007, Drazin made
this entry:
Charge is hourly with engagement
fee. Received $10.00 as a retainer. As
funds are received from adverse or
from distributions at the end of the
case we will be paid.

(Emphasis added).
Oweis infers from these entries that Drazin’s pay-

ment was contingent upon “funds received from
adverse” and, therefore, Drazin and Desouki had a
continency fee agreement under Rule 1.5(d)(1).

Oweis also refers to a mathematical calculation
that appeared, at the beginning of the billing state-
ment, as follows:

Attorney’s fees:
$83,140.57 = $110,576.95 
($83,140.57*.33 = $27,436.39 + $83,140.57 =

$110,576.95) 
This calculation shows that Drazin added a 33%

surcharge to the cost of his services. Oweis infers that
this surcharge is a contingency fee because “it is the

only reasonable explanation of this surcharge.”
Oweis maintains that the “contingency fee”

agreement between Desouki and Oweis was “prohibit-
ed” under Maryland Rule 1.5(d)(1) because the instant
case is indisputably a “domestic relations matter.”
Therefore, Oweis concludes, the circuit court should
not have granted Desouki any monetary award pur-
suant to this “impermissible” agreement. We disagree.

It is well settled that, when this Court reviews the
“hearing judge’s conclusions of law, such as whether
provisions of the MRPC were violated, [its] considera-
tion is - essentially de novo.” Attorney Grievance
Comm’n v. Lawson, 401 Md. 536, 572 (2007) (citations
omitted). As a result, we conduct an original and inde-
pendent review of the record. Id. at 571-572.

In Head v. Head, 66 Md. App. 655, 668 (1986),
we adopted the following definition of “contingency fee”
as proposed by Black’s Law Dictionary:

[An] arrangement between attorney
and client whereby attorney agrees to
represent client with compensation to
be a percentage of the amount recov-
ered; e.g. 25% if case is settled, 30%
if case goes to trial.

(Emphasis added). We further noted that, in order to
be considered a contingent fee, the fee must be
“directly related by percentage or formula to the
amount recovered or protected.” Id.

Guided by these definitions, we are satisfied that
Desouki and Drazin did not have a contingency fee
agreement. First, we note that the original retainer
agreement between Drazin and Desouki has not been
introduced into the record. When interpreting con-
tracts, “[w]e primarily look to the language of the con-
tract itself to determine the intent of the parties.” Long
v. Burson, 182 Md. App. 1, 17-18 (2008) (citation omit-
ted). See Gen. Motors Acceptance Corp. v. Daniels,
303 Md. 254, 261 (1985) (noting the requirement to
look to the “language of the agreement itself” to deter-
mine the intent of the parties when interpreting con-
tracts); accord White v. Pines Cmty. Improvement
Ass’n, Inc., 403 Md. 13, 31(2008); Tomran, Inc. v.
Passano, 391 Md 1, 11(2006). Without the language of
the contract itself; we are forced to ascertain the inten-
tion of the contracting parties solely from the entries
Drazin recorded in his bil l ing statements. Those
entries, unlike the original contract, were not recorded
with the intent to communicate the precise nature of
the contractual relationship. Consequently, our review
of the billing statement, together with the rest of the
record, shows no reliable indication of a contingency
fee agreement.

Second, we conclude that the phrase, “with com-
pensat ion to be a percentage of  the amount
recovered” clearly implies that a contingency fee
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agreement is one where the parties stipulate that if
there is no “amount recovered,” then no “compensa-
tion” is owed. See Skeens v. Miller, 331 Md. 331, 333
(1993) (describing a “typical contingent fee arrange-
ment” as one that provides an attorney with no pay-
ment in the event the client makes no recovery). The
September 7th and September 20th entries do not
indicate that, if Desouki makes no recovery, Drazin is
not entitled to compensation. A reasonable interpreta-
tion of these entries is that, because Desouki was a
client of modest means, his chances of actually being
paid would only occur when Desouki was able to
access marital funds. The obligation to pay, however,
remained outstanding even if Desouki did not receive
any funds. Consequently, there is no indication from
these entries, or elsewhere in the record, that Desouki
agreed to pay Drazin a contingency fee.

Furthermore, our defmition in Head instructs that
a true contingency fee must be “directly related by per-
centage or formula to the amount received.” Head,
supra, 66 Md. App. at 668. Here, the September 20th
entry is explicit that Drazin’s “charge [was] hourly.”
(Emphasis added). An hourly rate is a fixed rate and is
neither a percentage or a formula of the amount recov-
ered.

While the 33% surcharge is technically a “per-
centage” of something, it still does not constitute a
“contingency fee” under Head, as it is a percentage of
Drazin’s fixed fee and not a percentage of the amount
Desouki would recover from Oweis. To be a contin-
gency fee, the attorney must arrange to take a per-
centage of the amount recovered from the adverse
party. An attorney does not charge a contingency fee
where he adds a percentage onto the amount he is
owed. As the billing statement indicates, Drazin’s
hourly charge yielded a fee of $83,140.57. The addi-
tional 33% surcharge was required, according to
Drazin, so that Desouki would not have to bear the “tax
consequences” on the payment of his fees. Drazin,
therefore, charged Desouki an additional 33% of the
$83,140.57. As such, the surcharge did not represent
a “percentage of the amount recovered” from Oweis
(and thus a contingency fee) but rather a percentage
of the amount Desouki owed Drazin. Therefore, it was
not a contingency fee.. This will be further discussed
below.
B. The reasonableness of the 33% surcharge

While the 33% surcharge may not be a contin-
gency fee, we nevertheless conclude that it is prohibit-
ed as excessive and, thus, an unreasonable attorney’s
fee under MRPC Rule 1.5(a).

The determination of the reasonable
value [of  an at torney’s services]
involves a quest ion of  fact  to be
answered in light of the particular cir-

cumstances of each case. The trial
court enjoys a large measure of dis-
cretion in fixing the reasonable value
of legal services.

Head, supra, 66 Md. App. at 669 (internal citations
omitted).

However, “even with respect to a discretionary
matter, a trial court must exercise its discretion in
accordance with correct legal standards.” Alston v.
Alston, 331 Md. 496, 504 (1993) (citations omitted).
We believe that, in light of the scarcity of details in the
record justifying the surcharge, the circuit court, as a
matter of law, was incapable of exercising its discretion
in accordance with the correct legal standards.

MRPC Rule 1.5(a) lists the following factors to be
considered in determining the reasonableness of an
attorney’s fees:

(1) The time and labor required, the
novelty and difficulty of the questions
involved, and the skill requisite to per-
form the legal service properly;
(2) The likelihood, if apparent to the
client, that the acceptance of the par-
ticular employment will preclude other
employment by the lawyer;
(3) The fee customarily charged in the
locality for similar legal services;
(4) The amount involved and the
results obtained;
(5) The time limitations imposed by
the client or by the circumstances;
(6) The nature and length of the pro-
fessional relationship with the client;
(7) The experience, reputation, and
ability of the lawyer or lawyers 
performing the services; and 
(8) Whether the fee is fixed or contin-
gent.

Moreover, the Court of Appeals has explained
that, in order for an attorney’s fee to be reasonable, it
must be “earned.” Attorney Grievance Comm’n v.
Monfried, 368 Md. 373, 393 (2002). Thus, the Court
concluded, “a fee charged for which little or no work
was performed is an unreasonable fee.” Id.

Additionally, this Court has insisted that “the pay-
ing party is entitled to have the amount of fees and
expenses proven by competent evidence.” Burson,
supra, 182 Md. App. at 26 (citation omitted). See also
Myers v. Kayhoe, 391 Md. 188, 207 (2006) (stating that
the “party requesting fees has the burden of providing
the court with the necessary information to determine
the reasonableness of its request”) (citation omitted);
Specifically, in Maxima Corp. v. 6933 Arlington Dev.
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Ltd. P’ship, 100 Md. App. 441, 453-54 (1994), we said:
[A] fee is not justified by a mere com-
pilation of hours multiplied by fixed
hourly rates or bil ls issued to the
client; [ ] a request for fees must spec-
ify the services performed, by whom
they were performed, the t ime
expended thereon, and the hourly
rates charged; [ ] it is incumbent upon
the party seeking recovery to present
detailed records that contain the rele-
vant facts and computations under-
girding the computation of charges; [ ]
without such records, the reasonable-
ness, vel non, of the fees can be
determined only by conjecture or
opinion of the attorney seeking the
fees and would therefore not be sup-
ported by competent evidence.

(Emphasis added) (citations omitted).
In the instant case, we do not have any “relevant

facts” or computations “undergirding” the 33% sur-
charge. The record provides no guidance as to what
additional services Drazin provided beyond those
which earned the $83,140.57. We can only conclude
that the 33% surcharge was a fee charged for which
little or no work was performed. As a result, we con-
clude that, as a matter of law, Drazin’s surcharge was
“unreasonable” and thus in violation of MRPC Rule
1.5(a) and the surcharge could not be charged to
either party. Accordingly, the court’s award of an addi-
tional $27,436.39 pursuant to this illegal surcharge, is
hereby vacated.
II. Imposing sanctions 

Oweis argues that the circuit court erred when it
imposed sanctions on him for failing to comply with its
scheduling order, because the sanctions were not war-
ranted under either Maryland Rule 2-433 or 2-432(b).
We disagree.

Maryland Rule 2-432 states, in perti-
nent part:
Motions upon failure to provide dis-
covery.
(a) Immediate sanctions for certain
failures of discovery. - A discovering
party may move for sanctions under
Rule 2-433(a) without first obtaining
an order compelling discovery under
section (b) of this Rule, if a party or
any off icer, director, or managing
agent of a party or a person designat-
ed under Rule 2-412(d) to testify on
behalf of a party . . . or if a party fails
to serve a response to interrogatories
under Rule 2-421 or to a request for

production or inspection under Rule 2-
422, after proper service 
(b) For order compelling discovery. -
(1) When Available. A discovering
party, upon reasonable notice to other
parties and all persons affected may
move for an order compelling discov-
ery if 
(A) there is a failure as described in
section (a) of this Rule, 

* * *
(D) a party fails to answer an interrogatory sub-

mitted under Rule 2-421, 
(E) a party fails to comply with a request for pro-

duction or inspection under Rule 2-422.
Maryland Rule 2-433 states, in pertinent part:
Sanctions.

(a) For certain failures of discov-
ery. - Upon a motion filed under Rule
2-432(a) the court, if it finds a failure
of discovery, may enter such orders in
regard to the fa i lure as are just ,
including one or more of the following:

(1) An order that the matters
sought to be discovered, or any other
designaied facts shall be taken to be
established for the purpose of the
action in accordance with the claim of
the party obtaining the order;

(2) An order refusing to allow the
failing party to support or oppose des-
ignated claims or defenses, or pro-
hibiting that party from introducing
designated matters into evidence;

* * *
(c) For failure to comply with

order compelling discovery.- If a per-
son fails to obey an order compelling
discovery, the court, upon motion of a
party and reasonable notice to other
parties . . . may enter such orders . . .
including one or more of the orders
set forth in section (a) of this Rule.

We have interpreted these statutory provisions to
provide at least “two separate mechanisms by which a
court may levy sanctions against a recalcitrant party.”
Warehime v. Dell, 124 Md. App. 31, 54 (1998). First, if
a party fails to, for instance, answer interrogatories or
a request for the production of documents, the discov-
ering party may move for sanctions without first obtain-
ing an order compelling discovery. Id. Second, under
Rule 2-433(b), if an order compelling discovery was
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issued, the court may impose sanctions for a failure to
adhere to the order. Id.

In Warehime, we stated:
Our review of [a] trial court’s resolu-
tion of a discovery dispute is quite
narrow; appellate courts are reluctant
to second-guess the decisions of a
trial judge to impose sanctions for a
failure of discovery. Accordingly, we
may not reverse unless we find an
abuse of discretion.

Id. at 44.
Oweis argues that neither mechanism is applica-

ble in this case and, therefore, the court was not
authorized to sanction him. The first mechanism is not
applicable, he argues, because Desouki’s allegations
that “[Oweis] has still not provided any documentation
regarding his various business” are “wildly inaccurate.”
In fact, Oweis avers that he had responded by sending
“many . . . financial documents, his corporate tax
returns and statements for his bank accounts.” He fur-
ther contends that the second mechanism is not
applicable because, under its terms, the moving party
must first obtain an order compelling discovery, which
Desouki did not do in this case.

Oweis fails to recognize that Maryland Rules 2-
432 and 2-433 are not the exclusive “mechanisms” by
which a court may impose sanctions. It is well settled
that courts may also impose sanctions pursuant to
Maryland Rule 2-504 for the violation of a scheduling
order. As the Cour t of Appeals has made clear,
“[a]lthough . . . Rule [2-504] does not, by its terms, pro-
vide for sanctions, the case law of Maryland makes the
imposition of sanctions for the violation of a scheduling
order appropriate.” Manzano v. S. Md Hosp., Inc., 347
Md. 17, 29 (1997) (citations omitted). We believe that,
in the instant case, Oweis violated the scheduling
order such that the circuit court was entitled to impose
sanctions under this third mechanism, Rule 2-504.

Maryland Rule 2-504, in per tinent
part, states as follows:
Scheduling order

* * *
(b) Contents of scheduling order.- 
(1) Required. A scheduling order shall
contain:

* * *
(D) a date by which all discovery must
be completed;

(Emphasis added).
In Livingstone v. Greater Wash. Anesthesiology &

Fain Consultants, P.C., 187 Md. App. 346, 388 (2009),

we noted the following factors as instructive regarding
the imposition of sanctions pursuant to Maryland Rule
2-504:

In looking at the propriety of a sanc-
tion for a violation of a scheduling
order, the reasons given for noncom-
pliance, and the need for an exemp-
tion from the time deadlines imposed,
are significant. In Maddox v. Stone,
this Court stated: . . . [W]e think it
quite reasonable for Maryland courts
to demand at least substantial compli-
ance, or, at the barest minimum, a
good faith and earnest effort toward
compliance. . . . Ultimately . . . the
appropriate sanction for a discovery
or scheduling order violation is largely
discretionary with the trial court.

(Emphasis and internal citations omitted).
Guided by these factors, we are satisfied that,

under Livingstone, Oweis has failed to “substantially
comply” with the scheduling order. On February 29,
2008, the cour t issued a scheduling order which
instructed that “all discovery shall be concluded by
July 1, 2008.” In its order for sanctions, the court found
that, as of the discovery deadline, Oweis “failed to
adequately respond to [Desouki’s] propounded discov-
ery requests.” Specifically, the court noted, and Oweis
concedes, that Oweis had not produced the “documen-
tation pertaining to the two parcels of land owned by
the parties . . . and [Oweis’s] business.”

The court further noted that, because Oweis
withheld this documentation, Desouki was “unable to
retain experts to appraise the aforementioned two
parcels of real property and the value of [Oweis’s]
business enterprise.” The court concluded that the
inability to obtain documentation prejudiced Desouki
because the information was vital to her being pre-
pared for the settlement conference.

Accordingly, the circuit court did not abuse its
discretion in sanctioning Oweis, under Rule 2-504, for
his “fail[ure] to adequately respond to the court’s dis-
covery deadline.”
IlI. The February 26th order 

Oweis argues that the February 26th order to
withdraw $100,000.00 from the marital T. Rowe Price
IRA account was an “illegal” distribution of marital
property. He supports this argument by referring to
Maryland Code (1984, 2006 Repl. Vol.), §8-203 of the
Family Law Article (“FL”), which in pertinent part,
states:

Marital Property — Determination.
(a) Time of court action.— In a pro-
ceeding for annulment or an absolute
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divorce, if there is a dispute as to
whether certain property is martial
property, the court shall determine
which property is marital property:
(1) When the court grants an annul-
ment or absolute divorce. . . .

(Emphasis added).
Oweis argues that the language, “when the court

grants an . . . absolute divorce,” makes clear that a
court may only distribute marital property concurrent
with its grant of an annulment or absolute divorce.
Because the circuit court ordered the $100,000.00
withdrawal from marital property, prior to the grant of
the absolute divorce, Oweis contends that the order
was “illegal.” We disagree 

The Maryland Rules present two distinct avenues
by which a court may order one spouse to pay the
other over the course of a divorce proceeding. One
avenue is to order the distribution of “marital property.”
Property, owned by the parties is first considered “mar-
ital property” at trial. Gravenstine v. Gravenstine, 58
Md. App. 158, 177 (1984) (finding that funds withdrawn
from a joint account prior to the time of divorce is not
considered “marital property”); Turner v. Turner, 147
Md. App. 350, 409 (2002) (stating that property “dis-
tributed” during the divorce proceedings is not marital
property) (emphasis added). Oweis contends that
“marital property” is to be distributed under FL §8-203
only “when the court grants. . . an absolute divorce.”

The second avenue available to the court is to
order pendente lite payments. See FL § 8-208 & 8-2
14. These payments are awarded in light of the recipi-
ent’s “need for funds for living expenses and fees
incurred” while the trial is pending. Turner, supra, 147
Md. App. at 408-09. Other jurisdictions have also rec-
ognized the significance of this “second avenue.” See
Estate of Fawcett, 232 Cal. App. 2d 770, 784 (Cal.
App. 1st Dist. 1965) (stating that the manifest purpose
of pendente lite payments is to enable the recipient “to
live in her accustomed manner pending the disposition
of the action and to provide her with whatever is need-
ed by her to litigate properly her side of the controver-
sy”); In re Marriage of McNaughton, 145 Cal. App. 3d
845, 459 (Cal. Ct. App. 1983) (stating that the purpose
of a pendente lite support award is “to maintain the liv-
ing conditions and standards of the parties as closely
as possible to the status quo, pending trial”).

Pendente lite payments, in contrast to a marital
property distribution, are “by their very definition. . . . in
force during the pendency of a suit, action or litigation.”
Febbroriello v. Febbroriello, 572 A.2d 1032, 1036
(Conn. App. Ct. 1990) (citation omitted) (emphasis
added); Smith v. Smith, 197 A.2d 65, 67 (Conn.1964)
(stating that pendente lite payments are made during
the pendency of the divorce action).

Specifically, Maryland law authorizes courts to
order one spouse to pay the other pendente lite pay-
ments for attorney fees and property taxes incurred
during the pendency of a divorce proceeding. FL §8-2
14 states, in pertinent part:

Award of reasonable and necessary
expenses.
(a) Definition.— In this section, “rea-
sonable and necessary expense”
includes:
(1) suit money;
(2) counsel fees ; and 
(3) costs.
(b) Award authorized — At any point
in a proceeding under this subtitle, the
court may order either party to pay to
the other party an amount for the rea-
sonable and necessary expense of
prosecuting or defending the proceed-
ing.

(Emphasis added). The language “at any point” makes
clear that, under FL §8-214, a court is entitled to
award attorney fees as pendente lite payments even if
it does not concomitantly grant an absolute divorce.
IV. The contempt order 

Maryland Rule 15-206(c)(2), in pertinent part,
provides the following instructions for issuing a civil
contempt order:

Unless the court finds that a petition
for contempt is frivolous on its face,
the court shall enter an order provid-
ing for . . . a hearing. . . . The sched-
uled hearing date shall allow a rea-
sonable time for the preparation of a
defense. . . . An order issued on a
petition or on the court’s own initiative
shall state:

* * *
(B) the time and place at which the
alleged contemnor shall appear in
person. . . .

(Emphasis added).
Oweis contends that the circuit court unlawfully

held him in contempt on March 3, 2009, because the
two-and-one-half hours the court gave him to prepare
for the show cause hearing was not a “reasonable
time” under Rule 15-206(c) (2). We agree.

“[I]n the first instance [it is] in the trial judge’s
sound discretion whether to hold an individual in con-
tempt, and his or her decision generally will not be
overturned on appellate review absent an abuse of
that discretion.” Smith v. State, 382 Md. 329, 337-38
(2004) (citations omitted). Accordingly, this Court has
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held that it “will only reverse a decision [of contempt]
upon a showing that a finding of fact upon which the
contempt was imposed was clearly erroneous or that
the court abused its discretion in finding particular
behavior to be contemptuous.” Droney v. Droney, 102
Md. App. 672, 683-84 (1995). Because we find that the
circuit court abused its discretion, we reverse its deci-
sion holding Oweis in contempt.

Our decision in Redmond v. Redmond, 123 Md.
App. 405 (1998), is instructive on the definition of “rea-
sonable time” under 15-206(c)(2). On May 27, 1997,
Mrs. Redmond filed a petition to hold Mr. Redmond in
civil contempt for his failure to comply with the terms of
their divorce judgment. Id. at 410. A show cause order
was issued to Mr. Redmond ordering him to appear at
a hearing on July 11, 1997. Id. Mr. Redmond allegedly
received the order on June 16, 1997, but he did not
attend the hearing. Id. A second show cause order was
issued on July 11, 1997, ordering Mr. Redmond to
appear at a hearing on July 24, 1997. Id. at 411. Mr.
Redmond received this order on July 16, 1997. Id. On
July 24, 1997, the court found Mr. Redmond in con-
tempt. Id. Mr. Redmond filed a motion petitioning the
court to stay the order, arguing that he only had eight
days (July 16-July 24) to prepare a defense, and that
such was not a “reasonable time” under Maryland Rule
1 5-206(c)(2). Id.

We concluded that there was “reasonable time”
to prepare a defense “because there was strong evi-
dence that the initial show cause order was received
by Mr. Redmond on June 16, 1997.” Id. at 420. Thus,
only because the court found that the initial order was
received more than a month in advance of the hearing
did it believe that Mr. Redmond had “reasonable time”
to prepare a defense. Although thirty days may not be
necessary, the mere two-and-a-half-hours that the cir-
cuit court gave Oweis to prepare for the show cause
hearing is not a “reasonable time’ under Rule 15-
206(c)(2). We conclude, therefore, that the circuit court
abused its discretion in holding Oweis in contempt.

As part of the contempt order, the circuit court
increased the February 26th order from $100,000.00
to $133,300.00. We hereby vacate the contempt order
and the resultant $33,300.00 increase as violative of
Maryland Rule 15-206(c)(2).
V. The distribution of the marital property 
A. The award of “71.86%”

In light of our disposition, we shall also vacate
the entire monetary award. We will address the issues
as to the distribution of the marital property raised for
the benefit of both the parties and the court, upon
remand. We conclude that the trial court’s calculation
of the award would not be clearly erroneous and
explain.3 As per the circuit court’s calculation, the mari-
tal  proper ty at the t ime of divorce amounted to

$1,081,983.54. We conclude that the court awarded
Desouki 66% of the marital property. Specifically, the
cour t  awarded her the Greenway proper ty
($325,000.00) and a monetary award of $391,104.96
from the T. Rowe Pr ice IRA account,  total ing
$716,104.96 or 66%. Oweis argues that Desouki
received more than 66% because he had already
given her $133,300.00 from the T. Rowe Price IRA
account on March 9, 2009. According to Oweis’s argu-
ment, Desouki actually received $849,404.96, or
approximately 78.5% of the marital property, leaving
Oweis with only 21.5%. Oweis contends that this allo-
cation of the marital property favored Desouki. We dis-
agree.4

Valuation of marital property is governed by FL §
8-205, which provides, in pertinent part, as follows:

(a) Grant of award.-
Subject to the provisions of subsec-
tion (b) of this section. . . the court
may transfer ownership if an interest
in proper ty.. [or] grant a monetary
award, or both, as an adjustment of
the equities and rights of the parties
concerning the marital property...

* * *
(b) Factors in determining amount and
method of payment or terms of trans-
fer.- The court shall determine the
amount and method of payment of a
monetary award, or the terms of the
transfer . . . or both, after considering
each of the following factors:
(1) the contributions, monetary and
nonmonetary, of each party to the
well-being of the family;
(2) the value of all property interests
of each party;
(3) the economic circumstances of
each spouse at the time the award is
to be made;
(4) the circumstances that contributed
to the estrangement of the parties;
(5) the duration of the marriage;
(6) the age of each party;
(7) the physical and mental condition
of each party;
(8) how and when specific marital
proper ty or interest  in proper ty
described in subsection (a)(2) of this
section, was acquired, including the
effor t  expended by each par ty in
accumulating the marital property or
the interest in property described in
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subsection (a)(2) of this section, or
both;
(9) the contribution by either party of
property described in § 8-201 (e)(3) of
this subtitle to the acquisition of real
property held by the parties as ten-
ants by the entirety;
(10) any award of alimony and any
award or other provision that the court
has made with respect to family use
personal property or the family home;
and 
(11) any other factor that the court
considers necessary or appropriate to
consider in order to arrive at a fair and
equitable monetary award or transfer
of an interest in property described in
subsection (a)(2) of this section, or
both.

(Emphasis added).
This section requires an equitable division of the

marital property not an equal division. Alston, supra,
331 Md. at 508. “The Maryland Legislature specifically
rejected the notion that marital property should pre-
sumptively be divided equally.” Id. (footnote omitted).
Instead, the court is required to apply the enumerated
factors and arrive at an equitable division of the marital
proper ty. Id.; Ohm v. Ohm, 49 Md. App. 392, 405
(1981). So long as the factors are applied, the actual
award lies within the sound discretion of the trial court.
Ohm, supra, 49 Md. App. at 408 (citation omitted). See
also Ward v. Ward, 52 Md. App. 336, 339 (1982) (stat-
ing that the monetary award is “purely discretionary”)
(footnote omitted). Thus, we may not disturb the circuit
court’s award unless we find an abuse of discretion.

We conclude, for the reasons that follow, that the
circuit court did not abuse its discretion in its distribu-
tion of the marital property. First, Desouki was only
given 66% of the marital property under FL § 8-205
and not 78.5%. As discussed, the prior award of
$133,300.00 was not a distribution of the marital prop-
erty, but a pendente lite payment. Pendente lite pay-
ments are paid while the divorce proceedings are
pending and prior to the grant of divorce. “[P]roperty
disposed of before commencement of the trial under
most circumstances cannot be marital proper ty.”
Gravenstine, supra, 58 Md. App. at 177. See also
Turner, supra, 147 Md. App. at 409 (stating that prop-
erty disposed of before divorce cannot be marital prop-
erty). By contrast, the property that is distributed at the
t ime of  d ivorce is considered mar i ta l  proper ty.
Gravenstine, supra, 58 Md. App. at 177. Thus, while
the earlier payment of $133,300.00 inevitably reduced
the marital property, it cannot be considered a distribu-
tion of the marital property under FL § 8-205. As a

result, the circuit court only awarded Desouki 66% of
the marital property and not 78.5%.

Assuming, for the sake of argument, that the cor-
rect numbers are used, we believe that, in applying the
factors enumerated in FL § 8-205, the court arrived at
a proper “adjustment of the equities” in awarding
Desouki an amount that disfavored Oweis. First, the
court “credited” Desouki with having raised “six. . .
extraordinary children and having been a dedicated
mother who tended to the family’s needs in every way
for 38 years despite the extraordinary abuse of
[Oweis].” Second, the cour t also found that the
“estrangement of the parties [was] entirely a function
of the extraordinary abuse heaped on [the] family by
[Oweis].” Third, the court found that Desouki’s deterio-
rating physical health was “worrisome” and, in all likeli-
hood, had impaired her from being able to earn a
salary commensurate wi th her expenses.5 See
Richards v. Richards, 166 Md. App. 263, 271 (2005)
(upholding a monetary award of $207,290.00 to wife
due, in part, to her failing health). Moreover, the court
found that “her age, after this many years of being out
of the workforce, not using her degree, with the sci-
ence having developed in ways that were not anticipat-
ed when she was going to school, it just doesn’t seem
practical to the court that it is reasonable to expect her
to ever be in a position where she can find suitable
employment.”

Under these circumstances, we conclude that the
trial court did not abuse its discretion in its award to
Desouki of a greater percentage of the marital proper-
ty as an appropriate “adjustment of the equities.”
B. The 33% surcharge

FL §8-205(b)(11) instructs the court to consider
“any other factor [it] considers necessary. in order to
arrive at a fair and equitable monetary award.” It is well
settled that, under this factor, courts are entitled to
consider tax consequences in their determination of an
equitable distribution of marital property. See, e.g.,
Solomon v. Solomon, 383 Md. 176, 188-91(2004).
Desouki argues that the court was entitled to incorpo-
rate the 33% surcharge in “formulating [the] marital
award” because that surcharge was “a projection of
the 33% tax she estimated she would pay arising out
of the award.” We disagree.

Desouki’s reliance on Solomon is inapposite. In
Solomon, the court permitted the consideration of tax
consequences under FL §8-205(b)(11), only if they are
“immediate and specific.” Id. at 191. Speculative tax
liabilities “need not be considered.” Id. at 189 (citation
omitted). We do not find the “anticipated tax conse-
quences” Drazin alleges to be either immediate or spe-
cific. We have not been advised of the anticipated
amount of tax liability Desouki would be susceptible to
as a result of her receiving marital property or pen-
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dente lite payments to pay her attorney’s fees. It is well
settled that neither the distribution of marital property
nor pendente lite payments are taxable events.6

Moreover, we find it curious that Desouki argues
that the 33% surcharge was intended to protect her
from having to bear the “tax consequences” that she
“estimated she would pay arising out of the award,” yet
the record is clear that ‘the 33% was given to her attor-
ney. Accordingly, we conclude that the circuit court
improperly considered the 33% “tax consequence”
alleged by Desouki when it distributed the marital
property pursuant to FL §8-205.
C. The property taxes and attorney fees

On February 26, 2009, Desouki filed a motion for
an advance of real estate taxes, expert fees, and attor-
ney’s fees, requesting the court to award her with
“immediate transfer of one hundred thousand dollars
from the parties’ marital T. Rowe Price IRA account to
allow her to pay the real estate taxes . . . and her attor-
ney of record.” (Emphasis added). The court granted
this motion, and on March 4, 2009, after finding Oweis
in contempt, increased the payment to $133,300.00.
On March 9, 2009, Oweis transferred this sum to
Desouki. On May 19, 2009, the court granted Desouki,
in addition to an absolute divorce, a monetary award of
$391,104.96, which included $4,810.78 for property
taxes, and $94,568.89 for attorney fees. Oweis argues,
and we agree, that Desouki effectively “double billed”
when she received funds, as part of the monetary
award, to defray the costs for which the $133,300.00
was received and used.

While, as stated previously, the equitable distrib-
ution of marital property is left to the sound discretion
of the trial court, we believe that “double billing” is not
a matter of discretion. See Kelly v. Kelly, 153 Md. App.
260, 277 (2003) (reversing a miscalculated award of
alimony because “if the basis for the [distribution/lack
of distribution] is unsound, justice requires the matter
be reconsidered”). Rather, it is per se inequitable,
under FL § 8-205, to award marital property for a fee
that has previously and separately been paid for, via
pendente lite payments.

The record indicates that, not only was the
$133,300.00 ordered to cover the property taxes and
attorney fees, but was, in fact, applied to those costs.
Drazin’s billing statement contains an entry on March
18, 2009, only days after receiving the $133,300.00
advance, indicating that Desouki paid the sum of
$4,810.78 in property taxes. Moreover, at the May 15,
2009 hearing, the following dialogue transpired:

Court: And that money [the $133,300]
has been, in large, expended for pur-
poses of attorney’s fees and costs? 
Mr. Drazin [Desouki ’s at torneyj :
Correct. It would be that the total

amount that was expended . . . would
be the $110,576.95 [covering legal
fees through March 11, 2009] plus the
15,199.66 [covering legal fees from
March 11, 2009 through May 15,
2009]. when I say the total amount
expended, there’s still some due from
that, that I need to get from [Desouki].

(Emphasis added).
We conclude that, in as much as the attorney

fees and property taxes had already been awarded as
pendente lite payments, the circuit court impermissibly
re-awarded such fees upon distributing the marital
property.

JUDGMENT OF THE CIRCUIT COURT FOR
HOWARD COUNTY IS AFFIRMED IN PART AND

VACATED IN PART. CASE IS REMANDED FOR PRO-
CEEDINGS CONSISTENT WITH THIS OPINION.

COSTS TO BE DIVIDED EQUALLY BETWEEN THE
PARTIES.

FOOTNOTES 

1. In his brief, Oweis articulated the questions as follows:

1. Did the t r ia l  cour t  err  in awarding
$205,145.84 to wife’s counsel under a fee
agreement prohibited by Rule l.5(d)(1) of
the Maryland Lawyers’ Rules of
Professional Conduct? 

2. Did the trial court err by entering an
order imposing sanctions against husband
and compelling discovery under Rule 2-43
3 or for an order compelling discovery
under Rule 2-432(b)? 

3. Did the thai court err when it summarily
found husband in constructive contempt
for failing to comply with an illegal order? 

4. Did the trial court err in calculating a
monetary award to wife in the amount of
$391,104.46? 

2. Rule 2-431. Certificate requirement

A dispute pertaining to discovery need not be considered by
the court unless the attorney seeking action by the court has
filed a certificate describing the good faith attempts to dis-
cuss with the opposing attorney the resolution of the dispute
and certifying that they are unable to reach agreement on the
disputed issues. The certificate shall include the date, time,
and circumstances of each discussion or attempted discus-
sion.

3. This Court has recognized that, when there is a clerical
error in the distribution of marital property, it is necessary to
vacate the entire computation so the court “may reconsider
the appropriateness of those figures in light of the corrected
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[ones].” Heger v. Heger, 184 Md. App. 83, 119 (2009). We
have further stated that “any significant change in the mone-
tary award will require the court to reassess its alimony
award” as well. Melrod v. Melrod, 83 Md. App. 180, 195
(1990) (citations omitted). See also Strauss v. Strauss, 101
Md. App. 490, 511(1994) (stating that “alimony and monetary
awards are significantly interrelated”).

4. As indicated, we base our values of each item solely on
the values assigned by the circuit court. In his brief, Oweis
arrived at 71.86% (and not our 78.5%) because he erro-
neously believed that the circuit court valued the T. Rowe
Price IRA account at $597,285.00 which, the record shows, it
clearly did not. Oweis also includes an award of Desouki’s
vehicle, valued at $1,125.00, which the circuit court did not
mention in its May 19th order or at the hearings. These differ-
ences are of no consequence because, as will be discussed
below, a redistribution of the marital property will be required.

5. The court awarded Desouki $1,500.00 per month in indefi-
nite alimony.

6. 26 U.S.C. § 1041 states:

Transfers of property between spouses or inci-
dent to divorce.

(a) General rule. No gain or loss shall be recog-
nized on a transfer of property from an individual
to (or in trust for the benefit of)- 

(1) a spouse, or 

(2) a former spouse, but only if the transfer is
incident to the divorce.

(Emphasis added).
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Kimberly Rock (“Wife”) and T. Mitchell Rock
(“Husband”) were married in 1990 and separated on
April 20, 2008. Two children were born of the marriage:
Si las,  born Apr i l  10,  1996 and John, born on
September 28, 1998.

Husband filed a complaint for limited divorce in
the Circuit Court for Baltimore County on April 30,
2008, and Wife filed a counter-claim for limited divorce
on June 9, 2008. About 13 months later, on July 21,
2009, Husband f i led an amended complaint for
absolute divorce.

In order to resolve all financial and child custody
issues that were raised by the parties, a three-day trial
was held in the Circuit Court for Baltimore County, the
Honorable Susan Souder presiding. The trial began on
September 15, 2009. On September 28, 2009, Judge
Souder granted Husband a judgment of absolute
divorce. The court’s order awarded primary physical
custody of the two minor children to Wife but granted
Husband liberal visitation rights. The judgment further
provided that Husband would have sole legal custody
of the children and required him to pay child support to
Wife in the amount of $799.00 per month. Wife was
required to pay thirty-five percent (35%) of the extraor-
dinary medical expenses, and Husband was required
to pay the remaining sixty-five percent (65%) of such
expenses. The court also granted use and possession
of the marital home to Wife for a period of approxi-
mately 10 months, i.e., until July 1, 2010, at which time
the home was to be sold with the sale proceeds divid-
ed equally. In addition, the judgment of absolute

divorce required that Husband pay the mortgage on
the marital home until it was sold and, starting July 1,
2010, pay Wife temporary alimony of $500 per month
for a period of two years. The court did not require that
either the alimony or child support be paid retroactive-
ly. In addition Husband was ordered to pay Wife a
monetary award in the amount of $129,098 of which
$31,500 would come from a retirement account in
Husband’s name and the remainder would be paid.
once the house was sold.

On appeal, Wife contends that the trial judge
committed ten errors. Except for the amount of the
monetary award, and the grant of physical custody to
her, Wife complains about almost every decision made
by Judge Souder.

I.

Background Facts1

Husband, age 42,2 has a Masters Degree in
music education from Towson University and is two
courses shy of obtaining a Masters Degree in math
education from that same institution. Husband present-
ly teaches music at a private school in Baltimore
County and earns approximately $50,000 per year
from that job. Additionally, he has rental income and
income from a woodwork repair business from which
he receives an additional $24,600 per year (approxi-
mately).3

Wife, age 43, graduated Magna Cum Laude from
St. Mary’s College of Maryland with a major in mathe-
matics and a minor in computer science. Shor tly
before the parties’ first son was born in April 1996,
Wife quit her job as a software analyst at CSX where
she earned approximately $47,000 per annum. Wife
was unemployed as of the date of trial, but between
2004 and 2008, she worked 12-16 hours per week as
a craft teacher and sales associate earning between
$7.25 - $9.25 per hour.

Both of the children born of the marriage have
developmental disabilities. Silas has a mild form of
cerebral palsy. John has a milder form of cerebral
palsy than his brother but has nevertheless experi-
enced some developmental delay. During the mar-
riage, Wife devoted a great deal of time and effort in
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riage, Wife devoted a great deal of time and effort in
order to provide extra care and assistance to Silas and
John, who needed it because of their disabilities.

About a year after they married, the parties pur-
chased a home located at 8 Old Forge Court, Sparks-
Glenco, Maryland. The monthly mortgage payments
due on the Old Forge Court home were $1,341 as of
the date of trial. The estimated value of the property
was $305,000 but it is encumbered by a mortgage with
a balance due of $175,000. Husband owns, in his own
name, a residence located at 10738 York Road,
Cockeysville, Maryland, in which he has $190,000 in
equity.

Judge Souder found, and the parties do not dis-
pute the finding, that Husband had marital property in
his name alone worth $282,781 and the Wife had mar-
ital property worth $24,585 in her name. The court’s
$129,098 monetary award to Wife was calculated as
follows: $282,781 less $24,585 = $258,196; fifty per-
cent (50%) of $258,196 equals $129,098.

The major reason that the parties separated was
due to financial problems brought about by the fact
that Wife spent more money than the parties earned.
Symptomatic of that problem was that Wife, on occa-
sions, would withdraw money from Husband’s bank
account at night without his knowledge. For example,
about three months before the separation, in January
2008, Wife withdrew money from an account in
Husband’s name at approximately 2 a.m. Husband
reported to the police that there had been a theft from
his account. Wife refused to acknowledge her culpabili-
ty in the matter until after a police investigation uncov-
ered a video tape (made by the bank) proving that she
made the withdrawal. On an earlier occasion, Wife,
without Husband’s knowledge or permission, borrowed
about $25,000 from a bank and secured the loan by a
home equity loan that encumbered the marital home.

On April 19, 2008, the day before the parties
separated, at approximately 4 p.m., Wife removed the
children from the marital home. She returned to the
marital home alone, at approximately midnight and
then refused to tell Husband where the children were
located. Eventually, after the police were called,
Husband found out that the children were spending the
night at the home of a friend of the parties. In her oral
opinion, Judge Souder described Wife’s refusal to tell
Husband where the children were secreted, as “inex-
cusable.”

While the parties were separated, but before
trial, Wife did not list Husband as the childrens’ father
on forms that she filled out at the school that the chil-
dren attended. Moreover, she did not list Husband as
an emergency contact on those forms.

Shortly after the separation, the parties agreed
that Wife would stay in the marital home with the two

children and that Husband would move out. The par-
ties also agreed that Husband would have visitation
with the children every Wednesday from 5:30 p.m. to
8:30 p.m. and every other weekend from Friday at 4:30
p.m. until Sunday at 7 p.m. and on the alternate week-
ends from Friday at 4:30 p.m. until Saturday at 7 p.m.

While the parties were separated, Husband paid
$1,000 per month to Wife to help her with expenses
and also paid the $1,341 per month mortgage on the
family home. In addition, Husband paid the medical
and dental insurance premiums to insure that children
would have medical coverage.

Additional facts will be set forth as necessary in
order to answer the questions presented.

II.
A. The Child Support Issue

Although Wife was not working at the time of
trial, Judge Souder attributed $1,234 per month as the
amount she could make if she attempted to do so. The
court calculated Husband’s monthly income at $6,178
per month. On appeal neither party makes any com-
plaint as to those findings.

Wife does take issue with the fact that Judge
Souder, in arriving at Wife’s monthly adjusted actual
income, attributed to her $1,341 as alimony and/or
maintenance. The $1,341 figure represented the
amount Husband paid for the monthly mortgage pay-
ment on the marital home. And, in calculating the
monthly adjusted actual income of Husband, the trial
judge deducted from $6,178 (Husband’s monthly
income) the $1,341.00 mortgage payment. Therefore,
according to the judge’s calculation, the Wife’s monthly
adjusted actual income was $2,575 ($1,341 + $1,234)
and Husband’s adjusted actual income was $4,837
($6,178 – $1,341).

Maryland Code (2009 RepI. Vol.), Family Law
Article (“FL”), section 12-204(a) reads as follows:

§ 12-204. Determination of child sup-
port obligation.
(a) Schedule to be used; division
among parents; maintenance and
alimony awards. —( 1) The basic child
support obligation shall be determined
in accordance with the schedule of
basic child support obligations in sub-
section (e) of this section. The basic
child support obligation shall be divid-
ed between the parents in proportion
to their adjusted actual incomes.
(2) (i) If one or both parents have
made a request for alimony or mainte-
nance in the proceeding in which a
child suppor t award is sought, the
cour ts shall decide the issue and
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amount of alimony or maintenance
before determining the child support
obligation under these guidelines.
(i i) If the cour t awards alimony or
maintenance, the amount of alimony
or maintenance awarded shall be con-
sidered actual income for the recipient
of the alimony or maintenance and
shall be subtracted from the income of
the payor of the alimony or mainte-
nance under § 12-201(c)(2) of this
subtitle before the court determines
the amount of a child support award.

(Emphasis added).
FL section l2-202(a)(2)(iii)(1) provides that the

court may depart from the child support guidelines
upon consideration of, inter alia, “the terms of any use
and possession order” concerning the right to occupy
the family home and any order issued by the court that
includes a provision requiring the payment of a mort-
gage.

FL section 12-202(a)(2)(iii)(1) when read in con-
junction with FL section 12-204(a) makes it clear that
court ordered mortgage payments should not be treat-
ed as alimony or maintenance. Nevertheless, such
payments may be considered when determining
whether to make a downward departure from the fig-
ure set forth in the guidelines. By contrast, in calculat-
ing the amount due under the statutory child support
guidelines, a spouse who pays either alimony or main-
tenance is entitled to a deduction from his or her actu-
al income in an amount equal to the alimony and/or
maintenance payments made to the dependant
spouse when calculating adjusted actual income.
Moreover, the dependant spouse’s adjusted actual
income is increased by the amount of the alimony
and/or maintenance payments. By contrast, a spouse
who is ordered to make mortgage payments is not
entitled to any such deduction from his or her adjusted
monthly actual income when calculating the amount of
child suppor t due; nor is the dependant spouse’s
adjusted actual income affected by the mortgage pay-
ments.

In the subject case, Husband’s counsel attached
to his client’s brief a child support guideline sheet. That
guideline sheet explains how the trial judge arrived at
the $799 figure. The guideline sheet, as filled out by
appellee’s counsel, treats the mortgage payments as if
the payments were alimony and/or maintenance.
Counsel was mistaken in doing so.

If the trial court had exercised its discretion and
elected to make no downward departure from the child
support guidelines, due to the fact that Husband was
ordered to make the mortgage payments, Husband
would have been required to pay 83.4 percent of the

total child support obligation, which comes to a total of
$1,107.29 per month after giving Husband a $305
credit for health insurance payments; Husband would
also be required to pay 83.4 percent of any extraordi-
nary medical expenses.

In this case, it may well be that Judge Souder
intended to make a downward departure from the
guideline figures based on the fact that her order
required Husband to make the mortgage payments on
the marital home. But in her oral opinion Judge Souder
did not say that she was doing this and, as Wife points
out in her brief, a downward departure from the guide-
line figure cannot be made without an explanation. See
FL section 12-202(a).

We shall remand this case to the Circuit Court for
Baltimore County with instructions to reconsider the
amount of chi ld suppor t that should be paid by
appellee. Upon remand, the trial judge may, in her dis-
cretion, consider making a downward departure from
the amount set forth in the child support guidelines
due to the mortgage payments Husband is required to
make until the house is sold. But if the circuit court
does so, the reasons for the downward departure must
be articulated.4

B. Grant of Husband’s Motion in Limine
A scheduling order was filed by the circuit court

setting May 1, 2009, as the deadline for completion of
discovery. The scheduling order also established that
trial was to commence on September 15, 2009. Prior
to the discovery deadline, Husband propounded inter-
rogatories to Wife and asked, inter alia, that she pro-
vide him with the names and addresses of the expert
witnesses she intended to call. Wife was also asked for
the names and addresses of persons with information
relevant to the issues in this case. Wife filed interroga-
tory answers prior to the discovery deadline.

On Friday, September 11, 2009, Wife filed sup-
plemental interrogatory answers in which she advised
Husband, that she intended to call two expert witness-
es and four fact witnesses, none of whom had been
divulged in Wife’s original interrogatory answers.
Husband filed a motion in limine to preclude Wife from
calling the newly named witnesses. The in limine
motion was heard on September 15, 2009, immediate-
ly prior to the commencement of trial. Wife’s counsel
provided no explanation at the hearing as to why his
client had not earlier divulged the names of these wit-
nesses. Judge Souder granted the motion in limine.

In her brief filed in this Court, Wife once again
makes no effort to justify her failure to provide discov-
ery in a timely manner. Instead, relying on Flynn v.
May, 157 Md. App. 389 (2004), Wife argues that
because the interest of the children are so important a
party cannot be deprived of the right to call witnesses
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as a sanction for discovery violations. She also cites
Flynn, for the proposition that a minor child does not
lose the right to a full evidentiary hearing due to proce-
dural mistakes by one of the child’s parents.

Wife’s argument continues:
In the present case, the tr ial

judge erred as a matter of law by
making a custody rul ing in the
absence of a full evidentiary hearing.
The trial judge granted [a]ppellee’s
Motion in Limine filed just the day
before trial and excluded four witness-
es who were to be cal led by the
[a]ppellant. Because of this order,
[a]ppellant was prohibited from calling
any witnesses to testify as to the chil-
dren’s best interest, except for the
court-appointed mental-health expert.
Other than offering her own testimony
and that of  the cour t-appointed
expert, [a]ppellant was unable to call
any other witness whose testimony
would relate to any of the factors set
forth in Montgomery County [Dep’t. of
Social Services v. Sanders, 38 Md.
App. 406 (1977)]. Appellant could not
call any witnesses that would testify
as to her fitness as a parent, her char-
acter and reputation, or any other fac-
tor that without a doubt would have
contributed to a full evidentiary hear-
ing as to the children’s best interests.
The trial judge allowed the trial to pro-
ceed in direct conflict with Flynn by
not allowing [a]ppellant to put on a full
evidentiary hearing concerning the
best interests of the minor children.
The trial judge erred as a matter of
law and the case should be remanded
for a full evidentiary hearing on child
custody matters.

We note at the outset that, contrary to Wife’s
argument, the trial judge did not prohibit Wife from
calling any witnesses. The court explicitly ruled that
Wife could call two lay witnesses whom she had
named in a timely manner. Second, contrary to what is
implied in Wife’s argument, Wife was not prejudiced by
her inability to call witnesses as to her fitness as a par-
ent or as to her character or reputation, because the
trial judge, in awarding her physical custody of both
children, explicitly found that Wife was a fit parent, and
also found that her character was “basically good.”

It is a bedrock principle of Maryland appellate
law that for an appellant to succeed in a civil case on
appeal, the appellant must show not only error on the

part of the trial judge, but must show as well that he or
she was prejudiced by that error. See Flores v. Bell,
398 Md. 27, 33 (2007). Even if we were to assume,
purely for the sake of argument, that the court “erred”
in granting the motion in limine, it is crystal clear that
wife has not met her burden of proving that she was
prejudiced by that “error.”

In reaching the conclusion that Wife was not prej-
udiced, we first look to what appellant’s trial counsel
proffered that the excluded witnesses would have testi-
fied to-if theft testimony had been allowed. At trial,
Wife’s counsel proffered that the witnesses would testi-
fy that Wife:

is a stable person who is competent
to deal with and raise the children
with their special needs and that she
has exhibited a great deal of concern
and solicitude for the children and has
provided to them a great deal of effort
and involvement in their lives, both
personally and in their school setting.
They would also testify as to the fact
that there were marital . . . discord in
the family and that she did provide an
adequate home environment for both
her husband and her children.

Second, in determining whether prejudice exists,
we determine what effect, if any, the proffered testimo-
ny would have had on those child custody issues that
Wife lost because, quite obviously, Wife was not preju-
diced as to any issue she won.

The only custody issue Wife lost, was the legal
custody issue and the amount of visitation Husband
was to be allowed.

The award of legal custody simply gave Husband
the right to make long-range decisions involving edu-
cation, religious training, discipline, medical care, and
other matters of major significance. Taylor v. Taylor,
306 Md. 290, 296 (1986). Nowhere in Wife’s brief does
she even attempt to show that the proffered evidence
would have had any effect on the court’s decision to
grant legal custody to Husband or to change the
amount of visitation granted to him. Moreover, our
independent review of the record, fails to persuade us
that anything in the proffer would have affected either
the visitation or the legal custody decision. Thus, Wife
did not meet her burden of proving prejudice. See
Flores, 398 Md. at 33.

Even if appellant had met her burden of proving
prejudice, the outcome of this case would not be
changed. The Flynn case does notstand for the propo-
sition, as Wife apparently believes it does, that so long
as one of the issues presented in a domestic relations
case involves child custody, a litigant can blithely dis-
regard scheduling orders and discovery deadlines.
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In Flynn, Father filed a petition in the circuit court
seeking both primary physical custody of the child and
child support from Mother. Id. at 392. Mother, pro se,
filed an answer. Her answer, however, was returned for
failure to provide a certificate of service. Id. Mother
never re-filed an answer. Id. Subsequently, Father filed
a request for an order of default, which the court grant-
ed. Id. at 393. Mother did not move to vacate the order
of default within 30 days as required by Md. Rule 2-
613(e), and as a consequence the court entered a
default judgment. Id. After an analysis of the flexibility
of Md. Rule 2-613 and its respective subsections, we
held that a “default judgment cannot substitute for a
full evidentiary hearing when a court, in order to deter-
mine custody, must first determine the best interest of
the child.” Id. at 407. In Flynn, we held that the court
“abused its discretion when it ordered a change in the
primary physical custody of [the child] without permit-
ting witnesses to testify or other evidence to be
offered.” Id. at 411.

Flynn is here inapposite. Judge Souder provided
the parties with a three-day evidentiary hearing at
which Wife was represented by counsel and could, if
she had chosen to do so, have called two lay witness-
es on her behalf. Moreover, Wife testified herself and
presented the court with the expert testimony of Dr.
O’Callaghan. In this case, in contrast to Flynn, the trial
judge heard extensive testimony regarding the chil-
dren’s best interests.

For all the above reasons, we hold that Judge
Souder did not commit reversible error in granting the
motion in limine that prohibited Wife from calling the
witnesses named in her supplemental interrogatory
answers.

C. The Grant of Sole Legal Custody to Husband
Wife contends that Judge Souder erred “as a

matter of law in awarding sole legal custody to
Husband without any fact finding that related to legal
custody.”

In her oral opinion, the trial judge discussed the
award of legal custody in tandem with her discussion
as to which party would be granted physical custody.
In this regard, Judge Souder said:

[W]ith respect to custody, . . . I, I do
find on this record that both parties
are fit and proper persons to have
custody. I have considered the situa-
tion as it currently exists and the fact
that both children have made a good
adjustment to the situation as it cur-
rently exists. It seems that the children
both made a good adjustment when it
was determined by the parties that
they would separate. I heard no testi-

mony that that was a terribly difficult
transition for the children at that time.
So it seems to me that they could
make additional transitions. The char-
acter and reputation of both parties
seems to be basical ly good. I ’ve
already indicated that I found Mrs.
Rock not to be credible during this
trial on some issues. Mr. Rock has
advocated for joint legal custody but I
don’ t  f ind that ’s possible on this
record. Mr. Rock does maintain good
family relations, not only with his own
family but with Ms. Rock’s sister. At
the . . . time of the April 2008 crisis
[i.e., the crisis, that arose when Wife
refused to tell Husband what she had
done with the chi ldren],  I  was
impressed by the fact that Mr. Rock
certainly enjoyed enough of a relation-
ship with Mrs. Rock’s parents to call
their house to ask them where the
children were. Mrs. Rock, at present,
is not speaking with her sister Laurie
Feeney who testified. Other than . . .
those issues with Mrs. Rock’s testimo-
ny, I found, other than Mrs. Rock, I
found all of the witnesses who testi-
f ied in this proceeding to be very
credible. Let’s see, at present, Mr.
Rock is earning more money than
Mrs. Rock is earning, which has an
effect on material opportunities for the
children, but I don’t think that’s a sig-
nificant fact in this case. In my view,
Mrs. Rock could earn as much, if not
more, than Mr. Rock earns i f  she
chose to do so. I’ve considered the
age of both of the children. Silas is 13,
John is 10, he’ll be 11 this month, and
there’s been extensive test imony
about their health and there’s no dis-
pute about their situation. Both of the
parents’ residences are close enough
to provide for frequent visitation and
exchange of the children. It seems
that both parents are loving and able
to control the behavior of their chil-
dren. I heard testimony that appeared
credible to me that Mrs. Rock has not
accommodated some of the changes
Mr. Rock has requested in access to
the children. Based on the video I
saw, it doesn’t appear that Mrs. Rock
is a very good housekeeping[sic]. It
wasn’t clear to me that all of that,
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those piles of clothes, maybe some of
them are clean, maybe they’re all
dirty, I don’t know, all of those dishes
that were stacked all over the coun-
ters and everywhere in the kitchen,
how all that chaos could be a good
thing for these children. Mrs. Rock’s
conduct in refusing to tell Mr. Rock
where the children were on that night
in April [when the parties separated]
is inexcusable. There was simply no
reason at any time that entire evening
for her not to tell Mr. Rock where the
children were. I imagine that if Mr.
Rock refused to tell Mrs. Rock where
the children were, she would have
had an even worse reaction to that
terrible situation than he did . . . I do
believe that Mrs. Rock has argued
with Mr. Rock in front of the children. I
do believe that she has yelled and
screamed. I don’t think Mr. Rock was
wrong to be concerned about her
mental health. I think with al l  the
hoarding and piling of things in the
house, that many people might be
concerned about it. Her actions in
going out in the middle of the night
and accessing his bank account are
certainly a very odd behavior even
though it might not be behavior that is
evidence of a mental health disorder.
Knowing that he was concerned
enough to file a police report, it was
inexplicable that she did not tell him
that it was she who took the money
and it was she who tried to access the
account so that the police might have
avoided spending their time investi-
gating that incident. Having consid-
ered all of those facts, I believe, oh,
and in addition, Mrs. Rock’s filling out
the child’s emergency contact form at
school and not listing Mr. Rook as the
child’s father is another inexcusable
act. I don’t know why she would not
list the children’s father as the father
on the school’s forms, and certainly
he should be a person who has per-
mission to pick up the children in the
event of an emergency. But having
considered all of those destabilizing
factors, that conduct by Mrs. Rock, I
believe it’s appropriate to award Mr.
Rock sole legal custody of both of the
boys. I will award Mrs. Rock primary

physical custody of the parties’ chil-
dren. I will expand Mr. Rock’s access
to the chi ldren, cont inue i t  every
Wednesday from 5 until 8:00 and at
such other times as the parties agree.
He will also have access to the chil-
dren on the weekends, as is currently
the case, and he will have three full
weeks of visitation during the summer.
He is to designate those weeks by
May 1st. I have also come up with a
schedule for all of the holidays. It is
my bel ief  Mr. Rock can cer tainly
include Mrs. Rock in all decisions con-
cerning the boys’ medical, education,
religious or other issues as he choos-
es to do so. I was concerned that if
Mrs. Rock had sole legal custody she
would continue to refuse to consult
appropriately with Mr. Rock concern-
ing decisions regarding the boys.

In attempting to persuade us that Judge Souder
“failed to make any factual findings that would support”
the decision to grant legal custody to Husband, Wife’s
br ief essential ly ignores the main reason Judge
Souder gave in her oral opinion. As shown by the
excerpts of the oral opinion quoted above, the court
found that Wife acted “unreasonably” when she failed
to list Husband as the children’s father on school forms
and when she refused to tell Husband where she was
hiding the children. In light of this odd behavior, the
trial judge, quite reasonably, feared that if she gave
sole legal custody to Wife, the latter would “continue to
refuse to consult appropriately with [Husband] con-
cerning decisions regarding the boys.” That finding,
combined with the earlier finding that Husband was a
“fit” parent of good character provided a sufficient rea-
son for granting Husband sole legal custody.

Appellant disagrees with the above conclusion
and argues that Judge Souder disregarded the “factual
evidence and expert opinion, in reaching her decision
as to legal custody.” The expert opinion referred to by
appellant was that of Dr. Gayle O’Callaghan, a clinical
psychologist licensed to practice in Maryland. Dr.
O’Callaghan opined that the trial court should grant
joint legal custody to the parties. But, nothing in the
cour t’s oral opinion suggests that Judge Souder
ignored the testimony of Dr. O’Callaghan or any other
witness. The court simply came to a different conclu-
sion regarding the issue of legal custody than did the
expert witnesses, although the court agreed with Dr.
O’Callaghan’s recommendation that Wife be granted
sole physical custody. A trial judge, like any other find-
er of fact, is not obligated to accept the opinion of any
witness including an expert witness. See Montgomery
County Dep’t. of Social Services v. Sanders, 38 Md.
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App. 406, 423 (1978). Moreover, the trial judge was
certainly justified in rejecting Dr. O’Callaghan’s recom-
mendation that joint legal custody be awarded. Judge
Souder made a specific finding that the parties did not
communicate to the degree necessary and appropriate
for an award of joint custody. And, appellant does not
take issue with that finding in this appeal.

Lastly, although it is not mentioned in the “ques-
tions presented” section of her brief, Wife claims that
Judge Souder, based on statements that she made
during trial, had a “predisposition to make determina-
tions independent of the testimofly and evidence.” This
contention will not detain us long. The statements
made by Judge Souder, relied upon by Wife, are taken
out of context and plainly do not support the con-
tention that the trial judge made any determination
“independent of the testimony and evidence [present-
ed].”

D. The Court’s Award of Visitation
In the judgment of absolute divorce, the trial

judge granted Husband the right to visit with his sons
pursuant to a schedule. The schedule allowed visita-
tion from 5 p.m. to 8 p.m. every Wednesday and week-
end visitation as follows:

Weekend 1: Friday after school (or
beginning at 4:00 p.m. when school is
not in session) until Saturday at 8:00
p.m.
Weekend 2: Friday after school (or
beginning at 4:00 p.m. when school is
not in session) until Sunday at 8:00
p.m.

From the time of the parties’ separation until the
trial, Husband’s rights of visitation were almost the
same as the visitation rights ordered by the court. Prior
to the court’s order, the parties agreed that Husband
would have visitation r ights with his sons every
Wednesday from 5:30 to 8:30 p.m. and on alternating
weekends as follows: Weekend 1 from 4:30 p.m. Friday
until 7:00 p.m. Sunday and on weekend 2 from: 4:30
p.m. on Friday until 7:00 p.m. Saturday. Thus, the num-
ber of hours on Wednesday that Husband was allowed
to visit with his children remained the same because,
under the court’s schedule, he picked the children up
one-half hour earlier but also returned them one-half
hour earlier. This change in the Wednesday visitation
was specifically requested by Wife during her testimo-
ny.

In regards to weekends, the court added a total
of one and one-half hours extra for each weekend
visit.5 Appellant has two criticisms of the court’s deci-
sion in regard to visitation. First, she stresses that in
the course of Judge Souder’s oral opinion, when the
judge was announcing the weekend visitation sched-

ule, she said that the schedule that she was ordering
was the one that was “currently the case.” In that
regard, appellant contends that “the judge’s determina-
tion was clearly erroneous.”

The use of the phrase “currently the case” was
obviously a mere “sl ip of the tongue” on Judge
Souder’s par t because the court later said that it
intended to “expand . . . [Husband’s] access to the chil-
dren.” Therefore, read as a whole, the court’s opinion
was not flavored by clearly erroneous fact finding.

Wife also argues that “[g]iven the weight of testi-
mony against the [weekend visitation] schedule, the
judge’s decision appears to be made in error.” We dis-
agree.

At trial, Wife testified that she believed that the
children needed structure and routine in their lives,
which could be achieved only if the weekend visitation
schedule was unvarying. In other words, in Wife’s view,
vis i tat ion should be the same every weekend.
Presumably, although she did not say so in her testi-
mony, Wife believed that Husband should not have
Sunday visitations.

Husband testified that the parties and the chil-
dren had successfully followed the alternating week-
ends schedule for a period of more than one-year.
Husband opined that extending the visitation on
Sunday to 8:00 p.m. would be helpful because it would
give him extra time to feed the children dinner and “not
feel so rushed.” In light of Husband’s testimony, there
was a substantial basis for the court’s election to keep
that same schedule in place but to slightly expand it.

Lastly, Wife complains, that Judge Souder erred
because she did not “offer any explanation as to why”
the slightly revised visitation schedule was or would be
in the “best interest of the children.” Significantly,
appellant fails to cite any authority for the proposition,
implied in her argument, that a judge who presides
over a child custody case must detail each of his or
her reasons for arriving at a particular visitation sched-
ule. To impose such a burden would be unreasonable
in a case like this one where the visitation schedule
previously agreed to was only slightly varied.

Visitation is considered to be a form of temporary
custody. See Boswell v. Boswell, 352 Md. 204, 219
(1998). And, both custody and visitation determina-
tions are to be guided by the same best interest stan-
dard. Id. Judge Souder gave a full explanation as to
how she arrived at her custody decision as to physical
and legal custody. Under such circumstances she was
not required to set forth every mental step she took in
arriving at her decision that Husband’s visitation
should be expanded by a total of three hours every
other week. See Beales v. State, 329 Md. 263, 273
(1993) (a trial judge is not required to “spell out in
words every thought and step of logic” in arriving at a
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decision).

E. Retroactive Child Support
FL section 12-101 reads, in material part, as fol-

lows:
§ 12-101. Award by court — Authorized.

(a) Awarded from time off filing
of pleading. — (1) Unless the court
f inds f rom the evidence that the
amount of the award will produce an
inequitable result, for an initial plead-
ing that requests child support pen-
dente lite, the court shall award child
support for a period from the filing of
the pleading that requests child sup-
port.

(2) Notwithstanding paragraph
(1) of this subsection, unless the court
f inds f rom the evidence that the
amount of the award will produce an
inequitable result, for an initial plead-
ing filed by a child support agency
that requests child support, the court
shall award child support for a period
from the filing of the pleading that
requests child support.

(3) For any other pleading that
requests child support, the court may
award child support for a period from
the the pleading that requests child
support.

(b) Credit for payments. — The
court shall give credit for payments
that the court finds have been made
during the period beginning from the
filing of the pleading that requests
child support.
Wife argues:
The evidence before the judge was
that [a]ppellee made undivided pay-
ments of $1000 per month to [a]ppel-
lant without differentiating alimony
and child support. The trial judge cal-
culated child support to be $799 per
month and granted an alimony award
of $500 per month, which combined
exceed the payments being made by
[appellee] prior to trial. Given that the
combined amounts from the trial [sic]
exceeded the amount of the prior pay-
ments made, the trial judge should
have given consideration to a retroac-
t ive award of chi ld suppor t . As a
result, the child support determination
should be remanded for a retroactive

application.
(Emphasis added.) 

The underlined portion of the above argument is
not entirely correct.

First, while the parties were separated, Husband
paid the mortgage on the marital home, which was
$1,341 per month; he also paid Wife $1,000 per month
for a total of $2,341. For the ten-month period from the
date of the divorce until July 1, 2010, Husband was
ordered to continue to make the mortgage payment
($1,341) and to pay child support in the amount of
$799 per month. Those figures, combined ($2,140)
were less than what he was previously paying before
the divorce. Under such circumstances, it would be
clearly inequitable to make Husband pay those sums
retroactively.

The portion of Wife’s argument quoted above
focuses exclusively on what will happen starting July
1, 2010, and assumes, incoffectly, that Husband’s child
support obligation will remain at $799. But Judge
Souder said in her opinion that as of July 1, 2010 child
support will have to be re-calculated because Wife will
be getting alimony. The award of alimony will increase
Wife’s income, and decrease Husband’s income. And,
depending upon whether the court intends to make a
departure from the guidelines because Husband has
been ordered to continue making mortgage payments
until the house is sold, we cannot, as of this point
know, what the child support obligations will be. Upon
remand, the trial judge should decide whether pay-
ments should be retroactive.6

E. Duration of the Use and Possession Order 
Granting Wife Possession of the Family Home 

As mentioned earlier, the judgment of absolute
divorce was signed on September 28, 2009, and grant-
ed Wife the right to use the marital home until July 1,
2010. Wife contends that Judge Souder “abused her
discretion in determining the duration of the use and
possession of the family home.”

FL, section 8-208(a) reads as follows:
(a) Award of possession and

use. — (1) When the court grants an
annulment or a limited or absolute
divorce, regardless of how the family
home or family use personal property
is titled, owned, or leased, the court
may:

(i) decide that 1 of the parties
shall have the sole possession and
use of that property; or 

(ii) divide the possession and
use of the property between the par-
ties.
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(2) The court may exercise
these powers pendente lite.

(b) Required considerations. —
In awarding the possession and use
of the family home and family use per-
sonal property, the court shall consid-
er each of the following factors:

(1) the best interests of any
child;

(2) the interests of each party
in continuing:

(i) to use the family
use personal property or any part of
it, or to occupy or use the family home
or any part of it as a dwelling place; or 

(ii) to use the family
use personal property or any part of
it, or to occupy or use the family home
or any part of it for the production of
income; and 

(3) any hardship imposed on
the party whose interest in the family
home or family use personal property
is infr inged on by an order issued
under §§ 8-207 through 8-213 of this
subtitle.

Judge Souder’s decision in regard to the use and
possession order included the following explanation:

I will award Mrs. Rock use and pos-
session of the family home until July
1st of 2010. That is less than the one
year period suggested by Mr. Rock
but I think it is best, I think the three
years is simply not possible when I
look at the financial interests of these
parties. I have not found anywhere
where the current situation could con-
tinue for the next three years. There
just  doesn’ t  seem to be enough
money to make it possible. If she is
out of the house by July 1st of 2010, I
believe that will be in the best inter-
ests of the children. A new house can
be found for them or a new apartment
or a new residence in time for them to
get settled in before school starts in
August. So I think July 1st, 2010 is the
latest at which she should be out of
the house. It seems to me that it will
take a long time to clean up the house
that we’ve seen the video shown, I
saw an awful lot of things that it would
be a lot of work to get that house
empty so that it can be marketed. I
would encourage Mrs. Rock to coop-

erate with Mr. Rock and give him
access to the home to make whatever
repairs he feels he can make so that
the house can be sold for the best
possible price. It’s in the best interests
of both parties to sell the house for
the best possible price.

Wife’s criticism of Judge Souder’ s order con-
cerning use and possession of the marital home is
expressed as follows:

The trial judge indicated that she
did not believe that the parties could
afford to retain the house, which had
a mor tgage of  about $1400 per
month. The trial judge failed to indi-
cate how [a]ppellee would be able to
obtain a residence of sufficient size to
house her and the two special needs
children at a lesser cost. The judge
apparently forgot about the fact that a
new expense would occur upon sale
of the family home. Although, the
judge believed that [a]ppellant would
need rehabilitative alimony of two
years, there is no determination as to
how the brief use and possession
per iod would f i t  together with the
other financial decisions the judge
made.

The above argument ignores completely the rea-
sons given by Judge Souder for the length of the use
and possession order. As already noted, the court
found that: 1) Husband does not have enough money
to continue making the mortgage payments for three
years, 2) it would be in the best interests of the parties
if the house was sold as soon as possible, and 3) it
would be in the children’s best interests if they were
out of the home by July 1, 2010 so that the children
could be sealed in their new living quarters before
school commences in August. In her brief appellant
does not contend that the reasons given by the court
were clearly erroneous nor does she contend that any
of those findings were not supported by substantial
evidence.

It is true, as appellant points out, that Judge
Souder did not indicate how Wife “would be able to
obtain a residence of sufficient size to house her and
her two special needs children at a lesser cost.” But
nothing in the Family Law Article or in our case law
requires the court to spell out how each party will
financially cope with the consequences of the court’s
rulings.

Appellant implies in her argument that she can-
not get a residence of sufficient size for herself and
her two sons for $1,341 per month or less. But even if
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we were to assume that this is true, and appellant has
directed us to no evidence suggesting this is so, it
must be recalled that appellant was granted a partial
monetary award, payable immediately, in the amount
of $31,500. Also, the parties’ equity in the marital
home is worth $130,000 ($305,000 less mortgage of
$175,000). When the marital home is sold, Wife will get
all of Husband’s equity in the house ($65,000) and
Husband will also have to pay Wife another $32,598 to
completely payoff the rest of the $129,098 monetary
award. Thus, whether Wife’s cost of housing will be
more or less than the mortgage payment, she will still
have the financial ability to find a suitable dwelling.

Lastly, there is no merit in appellant’s contention
that Judge Souder committed reversible error because
she made “no determination as to how the brief use
and possession period . . . fit together with the other
financial decisions” the court made. Judge Souder was
not required by any statute, precedent, or rule of court
to say how the length of the use and possession order
fit with the other parts of her order; nor was she oblig-
ated to otherwise spell out each step in her reasoning
process. See Bealls, supra, 329 Md. at 273. What
Judge Souder did say, i.e., that Husband could not
afford to pay the mortgage for a longer period than
ordered, was entirely sufficient.

For all the above reasons, we hold that Judge
Souder did not abuse her discretion in granting a use
and possession order that extended for less than 10
months.

F. Failure to Award Indefinite Alimony
In addressing the issue of alimony, Judge Souder

discussed in a commendably thorough fashion all of
the factors set  for th in FL sect ion 11-106(b).
Nevertheless, according to Wife, Judge Souder erred
because “she offered no explanation as to why she
was awarding rehabilitative alimony instead of indefi-
nite alimony.”

Appellant does not contend in her br ief that
Judge Souder was clearly erroneous in failing to grant
indefinite alimony. Instead she merely contends that in
light of the evidence presented to the court Judge
Souder “should have given an explanation as to why
indef in i te al imony was not being granted . . . ”
Appellant relies on Benkin v. Benkin, 71 Md. App. 191,
204 (1987) for the proposition that “when a trial judge
awards rehabilitative alimony in the face of a possible
unconscionable disparity, there must be an explanation
of the ‘reasons that favor or militate against an award
of indefinite alimony. . . . ’”

Judge Souder did give an explanation as to why
indefinite alimony was not awarded. She stated: “Mrs.
Rock could earn as much, if not more than Mr. Rock
earns if she chooses to do so.” She backed up that

conclusion by stating:
Mrs. Rock has an excellent education.
I was impressed with the math awards
she received in 1985, 1986, and
1988, the honors that  she had
received, the fact that she went to an
excellent school on a scholarship, that
she graduated with a bachelor ’s
degree as a math major with a con-
centration in computer science. She
achieved a 3.686 average. She spent
a semester at Oxford. She had a
responsible posit ion at CSX. She
began at $21,000.00. At the time she
was pregnant,  she was earning
almost $47,000.00 a year and that
was over ten years ago. She seems to
me very bright and very articulate . . . I
really don’t have any doubt that Mrs.
Rock could find employment, should
she choose to do so, she is person-
able and engaging when she wants to
be.

The Wife also argues:
In the case at  bar,  the t r ia l

judge’s detennination of the income of
parties shows an unconscionable dis-
par i ty between their  earnings.
Although [a]ppellant testified that her
actual income was currently $220 per
month, the trial judge imputed a high-
er income to her of $1,234 per month
or $14,808 per year, contending that
[a]ppellant could work more hours and
earn more money. The tr ial judge
found that [a]ppellee’s income was
$6,178 per month, or $74,136 per
year. By the court’s determination, the
[a]ppellee earns five times the income
of [a]ppellant. There [sic] absolutely
no discussion as to whether any con-
sideration was give [sic] as to an
unconscionable disparity between the
par ties, despite the shocking gap
between their incomes. In the face of
such evidence, the judge should have
given an explanation as to why indefi-
nite alimony was not being granted,
as directed by Benkin.

The argument just quoted implies that Judge
Souder thought that Wife would be indefinitely stuck at
an income level of approximately $1,234 per month.
This is certainly not a fair reading of Judge Souder’s
opinion, in light of the court’s finding that Wife had the
ability to earn as much if not more as Husband does.
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G. Amount and Duration of Rehabilitative Alimony
FL section 11-106(b) requires the court to take

into account twelve factors in determining whether
alimony should be awarded. Factor 1 requires the
court to look at “the ability of the party seeking alimony
to be wholly or partially self supporting.” Factor nine
makes it obligatory for the court to take into account
“the ability of the party from whom alimony is sought to
meet that party’s needs while meeting the needs of the
party seeking alimony.”

Wife contends that Judge Souder’s award of
rehabilitative alimony was too short and too low “in
large part because . . . [she] clearly erred in her deter-
mination of the facts necessary to determine factors
one and nine.” According to Wife, Judge Souder “artifi-
cially lowered the [a]ppellant’s expenses to $1,612 per
month, in large part because she removed any mort-
gage or rent expense.” She contends that although
Husband was “currently paying the $1,400 [sic] month-
ly mortgage, the judge did not order alimony payments
to commence until the home was sold and the mort-
gage payments of the [Husband] terminated.”7 Wife
goes on to argue that in reference to factor nine, the
trial judge erred, because she “failed to acknowledge
that [Husband’s] expenses would decrease by $1,400
[sic] per month once he ceased paying the mortgage
on the family home.”

The foregoing criticisms of the judge’s opinion
are frivolous. Judge Souder’s discussion of factors one
and nine about which appellant refers considered the
financial situation of the parties as it currently existed.
The court, quite obviously, knew that once the house
was sold appellant’s expenses would go up but so
would Wife’s ability to afford housing because she
would be receiving the full monetary award. In fact, in
making the award of rehabilitative alimony, Judge
Souder explicitly stated that she considered the fact
that Wife was being granted a monetary award.
Likewise, the judge took into consideration the fact that
Husband, once the house was sold, would no longer
have to make the mortgage payment. After all, it was
because the Husband could not afford to keep making
mortgage payments that the court ordered the marital
home be sold.

Aside from what we have already said, it should
be noted that prior to trial, after Husband paid the
$1,000 per month payment to Wife, together with the
mortgage payment, his net income was $2,425 per
month less than the amount he needed to pay his rea-
sonable personal living expenses. In this regard, Judge
Souder found that except for a $133 per month
expense for a cell phone, she thought that Husband’s
expenses, as shown on the financial statement, were
reasonable. She reduced the cell phone expense to
$60 per month and said that, as for the other expens-

es, she “pretty much left [them] the same.” After the
house is sold and he no longer has to shoulder the
mortgage expense, assuming Husband keeps his
expenses the same, and he pays $500 per month
rehabilitative alimony and the child support, he will still
have a deficit.

Wife contends that after the house is sold, she
will have a monthly shortfall of about $313 plus an
additional sum for either rent or mortgage payments.
She further contends that even if she were to return to
work “immediately,” she would not be able to make up
this deficit. Significantly, however, she cites nothing in
the record to back up that last contention.

Appellant also says that it would be unreason-
able to expect her to return to work immediately “in
light of the needs of the minor children” for her continu-
ing attention and care. That is appellant’s position, but
it is a position not adopted by the trial court, and for
good reason. At the time of trial, the party’s youngest
son was 11 and their oldest son was 13. Both attend
school full time. Under such circumstances, appellant’s
contention that she should not be expected to immedi-
ately seek employment is not persuasive.

Appellant’s penultimate argument is based on
language used by this court in Lee v. Lee, 148 Md.
App. 432, 451 (2002). Citing Lee, Wife criticizes Judge
Souder’s opinion by saying that the “Judge’s failure to
make a determination of the potential income of
[a]ppellant compounds the alimony problem insofar as
[a]ppellant will face a near impossible challenge to
modify alimony if the need arises in [the] future.” The
short answer to this contention is that Judge Souder
did make a determination as to the potential income of
Wife. The court said that with appellant’s ability and
academic credentials she had the potential of making
an income at least equal to that of Husband.

Appellant lastly argues: “insofar as the trial Judge
failed to ar ticulate any rationale for denying . . .
retroactive alimony or any indication that such relief
was considered by the court, any remand to determine
alimony should also consider a retroactive award.” No
remand to consider alimony will be ordered in this
case. And, in any event, it is plain from the court’s oral
opinion that the reason alimony was not made retroac-
tive was that Husband, whose expenses were deemed
by the court to be reasonable, was running a very sub-
stantial deficit after sending Wife $1,000 per month
(pretrial) together with making the mortgage pay-
ments. That was the reason that the court ordered that
the marital home be sold and why payment of alimony
was delayed. In the court’s words “if Mr. Rock is to con-
tinue paying the mortgage and pay child support with
the income that he earns at present, I do not find
there’s any ability for him to pay alimony.”

Under the circumstances, the trial, judge did not
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err in failing to make alimony retroactive.

H. Method of Payment of the Marital Award
Husband had a retirement account in his name

with a balance, at the time of trial, of $62,831.65. The
court ordered that Husband, within 120-days, transfer
to Wife $31,500, which was slightly more than fifty-per-
cent (50%) of the value of the retirement account.

Appellant argues:
The trial judge ordered that [a]ppellant
[should be appellee] could satisfy part
of the monetary award by transferring
$31,500 from this TIAA-CREF retire-
ment account to [a]ppellee [should be
appel lant] . Whi le the TIAA-CREF
account is a retirement asset that
holds pre-tax funds, the parties had
other pretax accounts that may not
have been considered by the tr ial
judge in trying to split the marital
proper ty evenly. I f  the tr ial  judge
wished to evenly divide the property,
she should have treated the pretax
assets separately. Instead, the trial
judge inadvertently presented [a]ppel-
lant with an asset that potentially
could have less value when received
by her.

The aforegoing argument, as phrased by appel-
lant, is impossible to understand. The appellee was
ordered to transfer $31,500 to appellant within 120-
days. Appellant does not explain, nor is there anything
in the record that would explain, why the Husband, as
the withdrawing party, would not be the one to pay the
penalty for prematute withdrawal of retirement funds.
Appellants are required to present argument in support
oftheir contentions. See Beck v. Mangels, 100 Md.
App. 144, 149 (1994). When no meaningful argument
is presented, the issue is waived for appellate purpos-
es.

I. The Court’s Order to Pay a Portion of an Expert
Witness’s Fee

Dr. Gayle O’Callaghan was retained by both par-
ties to analyze the factors which led to the break-up of
the marriage and to evaluate the mental health of the
parties and their children. Prior to trial, the parties
agreed that Husband would advance the funds for
evaluation but that he would have an opportunity to
seek reimbursement from Wife at trial.

Wife has two criticisms of Judge Souder’s order
requiring that she pay $3,400 to Husband, which rep-
resents fifty-percent (50%) of Dr. O’Callaghan’s bill.
First, she complains that at trial neither party “present-
ed any bill or statement or invoice or any document

substantiating the cost of the expert services.” It is true
that no documentary evidence was presented but we
fail to see how this makes any difference in view of the
fact that Husband testified, without contradiction, that
Dr. O’Callaghan charged $6,800.

The second cr it icism by Wife is that Judge
Souder “made no findings as to the financial status
and needs of each party in regard to the expert fee.”
This argument puts form over substance. In consider-
ing the issue of alimony Judge Souder made extensive
findings as to the financial status and needs of both
parties. Nothing would be gained by remanding the
case, as appellant asks us to do, so that findings as to
financial status and needs of the parties could be reit-
erated and then applied to the issue of court cost.
Judges are presumed to know the law and to correctly
apply it. Bangs v. Bangs, 59 Md. App. 350, 370 (1984).
That presumption is particularly applicable in a case
like this, where the trial judge is experienced and deliv-
ered a logical, well reasoned oral opinion.

In any event, the reasons for ordering that the
costs be divided equally are clear. Wife used Dr.
O’Callaghan as one of her main witnesses at trial.
And, Wife obviously had the ability to pay the $3,400
because the trial judge granted her a monetary award
of $129,098. Under such circumstances appellant’s
argument that we should remand the case to the trial
court so that Judge Souder could put on the record her
reasons for splitting the costs of the expert witness are
unpersuasive.

JUDGMENT CONCERNING CHILD SUPPORT

FOR THE PERIOD BETWEEN SEPTEMBER 28,

2009, AND JULY 1, 2010, VACATED AND CASE 

REMANDED TO THE CIRCUIT COURT FOR 

BALTIMORE COUNTY FOR FURTHER 

PROCEEDINGS CONSISTENT WITH THIS 

OPINION; JUDGMENT OTHERWISE 

AFFIRMED; COSTS TO BE PAID EIGHTY-FIVE 

PERCENT (85%) BY KIMBERLY ROCK AND 

FIFTEEN PERCENT (15%) BY T. MITCHELL 

ROCK.

FOOTNOTES
1. The facts set forth in Part I are either undisputed or based
on the factual findings of Judge Souder that Wife did not
challenge.

2. The ages of the parties are as of the date of trial, i.e., late
summer of 2009.

3. Judge Souder found that Husband earned $6,178 monthly
or $74,136 per year (12 x $6,178).
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4. Judge Souder recognized in her oral opinion that after July
1, 2010, Husband would be required to pay $500 per month
alimony and that the amount of child support would have to
be re-calculated at that point.

5. Dr. O’Callaghan recommended that the visitation schedule
the family currently observed be maintained.

6. Nothing in this opinion should be construed to indicate that
this panel agrees with Wife that there should be an order
compelling the Husband to pay retroactive child support.

7. It is not true, as Wife contends, that alimony payments
were not to commence until the house was sold. Under the
court’s order, Husband was required to pay both the mort-
gage payment and $500 per month alimony starting on July
1. The mortgage payments would stop only once the house
was sold.
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