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In this case, we must determine whether a Circuit
Court erred in consulting non-legislative guidelines as
an aid when determining the amount and duration of
an alimony award pursuant to Md. Code (1984, 2006
RepI. Vol.), Section 11-106 of the Family Law Article
(“FL”). We hold that the consultation of guidelines
promulgated by a reliable and neutral source that do
not conflict with or undermine any of the considera-
tions expressed in the statute is permissible.

During divorce proceedings between Petitioner
Boemio and Respondent Seixas,1 Seixas petitioned
the Circuit Court for Montgomery County for an award
of alimony. The court, after considering the twelve fac-
tors listed in FL Section 11-106(b) and consulting
guidelines produced by the American Academy of
Matr imonial Lawyers2 (“AAML”), determined that
Seixas was entitled to indefinite alimony of $3,000 per
month. Boemio appealed the judgment. The Court of
Special Appeals (“CSA”) affirmed the award, and we,
in turn, affirm the intermediate appellate court.

FACTS AND LEGAL PROCEEDINGS 
Petitioner Boemio and Respondent Seixas were

marr ied on October 12, 1985 in the Distr ict  of
Columbia and shortly thereafter made their home in
Silver Spring, Maryland. The couple had two children
within the first five years of the marriage. In 1988,
Boemio earned a Master’s of Business Administration
in finance from George Washington University. This
was his second post-graduate degree, as he had
already earned a master’s degree in economics prior

to the marriage. The same year he began his MBA
studies, Boemio obtained a position at the Federal
Reserve Board. He remains in the Board’s employ to
this day, leaving only to take a two-year assignment
with a Swiss bank.

Seixas had completed high school and one year
of college instruction. For much of the marriage, she
worked as a retail manager for CVS. That job, however,
required 45 to 55 hour work weeks and was, according
to Seixas, “very stressful” and “physically strenuous[.]”
Consequently, she took a less demanding administra-
tive assistant position, along with a $10,000 pay cut.
Boemio’s six figure salary and Seixas’ supplemental
income afforded the couple what the trial court charac-
terized as a “securely middle class” existence. It was
“comfortable, but not extravagant.” They incurred little
consumer debt and managed to pay off the mortgage
on their Silver Spring home.

Middle class comfort, however, did not make for
a successful marriage. Boemio moved out of the mari-
tal home in January 2006. Divorce proceedings began
on May 26, 2006, when Boemio filed for divorce in the
Circuit Court for Montgomery County, Maryland. In
June 2007, Seixas f i led an Amended
Countercomplaint for Absolute Divorce, seeking use
and possession of property, child support, alimony,
and other relief.

During a two-day tr ial before the Honorable
Michael D. Mason, Seixas claimed that she was not
self-supporting and needed alimony to maintain her-
self. Boemio argued that Seixas was able to support
herself without alimony. The court delivered its deci-
sion via oral opinion on July 19, 2007. It found that
Seixas would not be able to maintain her accustomed
lifestyle without alimony and that an unconscionable
disparity existed and would continue to exist between
the two parties. Thus, the trial court awarded Seixas
$3,000 per month in indefinite alimony.

Boemio appealed the ruling, arguing to the CSA
that the trial court erred in its alimony award as to
amount and duration by 1) consulting spousal support
guidelines proposed by the AAML in addition to the
factors set out in FL § 11-106(b), and 2) looking only
to the parties’ disparate incomes in determining dura-
tion. In an unrepor ted opinion, the CSA rejected
Boemio’s allegations and affirmed the trial court. The
court found that Boemio’s claims concerning the AAML
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guidelines were contrary to the record, given that the
trial court gave a fully ar ticulated FL § 11-106(b)
analysis in addition to stating that the AAML guidelines
were not authoritative and did not control the court’s
decision. As for Boemio’s contention concerning the
duration of Seixas’ alimony award, the CSA found that
the tr ial cour t considered circumstances beyond
income in determining Seixas’ need for indefinite
rather than rehabilitative alimony.

Boemio pet i t ioned this Cour t  for  a Wr i t  of
Certiorari, which we granted to answer the following
question:

Did the trial court erroneously rely
upon “alimony guidelines” which are
not authorized by statute or rule in
determining the amount and duration
of alimony awarded to the appellee? 

Because we answer in the negative, we will affirm the
judgment of the intermediate appellate court.

DISCUSSION 
I. Standard of Review 

“An alimony award will not be disturbed upon
appellate review unless the trial judge’s discretion was
arbitrarily used or the judgment below was clearly
wrong.” Solomon v. Solomon, 383 Md. 176, 196, 857
A.2d 1109, 1120 (2004) (quoting Tracey v. Tracey, 328
Md. 380, 385, 614 A.2d 590, 593 (1992)). “[A]ppellate
courts will accord great deference to the findings and
judgments of trial judges, sitting in their equitable
capacity, when conducting divorce proceedings.”
Tracey, 328 Md. at 385, 614 A.2d at 593. “Thus, absent
evidence of an abuse of discretion, the trial court’s
judgment ordinarily will not be disturbed on appeal.”
Solomon, 383 Md. at 196, 857 A.2d at 1120.

II. Analysis 
Title 11 of the Family Law Article governs alimo-

ny. See FL § 11-101 to 11-112. In par ticular, FL
Section 11-106 guides cour ts when craft ing the
amount and duration of an alimony award. In making
this determination, a trial court must consider the
twelve factors enumerated in FL Section 11-106(b).3

Additionally, FL Section 11-106(c) permits a court to
award indefinite alimony, if it finds that:

(1) due to age, illness, infirmity, or dis-
ability, the party seeking alimony can-
not reasonably be expected to make
substantial progress toward becoming
self-supporting; or 
(2) even after the party seeking alimo-
ny will have made as much progress
toward becoming self-supporting as
can reasonably be expected, the
respective standards of living of the

parties will be unconscionably dis-
parate.

Boemio contests the trial court’s indefinite alimony
award of $3,000 per month to Seixas. Specifically, he
contends that the trial court erred by “abandon[ing]” an
analysis of the twelve factors required under subsec-
tion (b) and the considerations in subsection (c), and
instead relied exclusively on the AAML guidelines to
fashion the award. Before responding to Boemio’s con-
tentions, we will review the trial court’s findings.

Regarding the first factor, the trial court found
that, with a current annual income of $41,000, Seixas
was unlikely to become entirely self-supporting. That
income was unlikely to increase because Seixas pos-
sessed only a high-school diploma and lacked the
computer skills necessary to advance to a more lucra-
tive administrative assistant position. The trial court
also concluded that, despite her previous experience
in retail, it would be unreasonable to expect Seixas to
return to a similar position because the hours would
interfere with her ability to raise her minor child. The
trial court noted that the second factor did not apply in
this case because Seixas did not request rehabilitative
alimony.

The third factor required the court to analyze the
standard of living of the parties during the marriage.
The trial court described the parties as “securely mid-
dle class[,]” living a lifestyle that was “comfortable, but
not extravagant.” Before the separation, they owned
their home in Silver Spring without a mortgage, and
could afford to send their youngest child to private
school. The couple was “very frugal, [putting] a lot of
effort towards saving money for retirement, saving
money for the future, saving money for their children’s
education.”

The Circuit Court considered the duration of the
marriage as required by FL Section 11-106(b)(4),
which was just over twenty-one years. The court then
turned to the fifth factor, and considered the monetary
and nonmonetary contributions of both parties during
those twenty-one years. It found that the parties’ con-
tributions to the marriage corresponded with their job
earnings and responsibilities. Initially, while Seixas
was working in a retail management position that
“placed enormous demands upon her time,” Boemio
and Seixas’ parents provided most of the care for the
couple’s two children. The roles changed as Boemio’s
job at the Federal Reserve Board demanded more of
his time and required him to travel frequently. Seixas
responded to this shift by changing careers and taking
a significant pay cut so that she could adopt the role of
primary caregiver.

The Circuit Court also found that neither party
was at fault for the estrangement. Rather, the two sim-
ply “grew apart.” Throughout the marriage, the couple
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maintained lives independent of each other and “didn’t
do a whole lot of things together unless they directly
related to the family.” Thus, the couple likely separated,
the Circuit Court surmised, because they had nothing
in common.

With regard to the eighth factor, at the time of the
trial Boemio and Seixas were 49 and 48 years old,
respectively. Both parties were largely mentally and
physically healthy. Seixas had developed a cataract
problem, which she intended to have surgically cor-
rected.

The ninth factor required the court to consider
Boemio’s ability to provide alimony. The court calculat-
ed Boemio’s income and then subtracted from that
amount taxes and necessary expenses, including col-
lege tuition for the couple’s youngest child. These com-
putations netted a surplus income of $7,332 a month.

Regarding the tenth factor, the parties had not
entered into any enforceable contracts with each other.
A verbal, informal agreement did exist, however,
whereby both would assist their youngest son in
obtaining a college degree.

The Circuit Court then calculated the financial
needs and resources of each party. It considered
Boemio’s $7,332 monthly disposable income. After
analyzing Seixas’s income and expenses, including
the primary care of the couple’s youngest child, the
court found that she was living with a deficit of $1,726
per month. The court also assessed the value of the
couple’s assets, as required by FL Sect ion 11-
106(b)(11).4

The sole reference to the AAML guidelines
occurred following the court’s analysis of the eleventh
factor. At that point, the court was attempting to craft
an alimony award that properly incorporated both the
quantitative and qualitative considerations of FL
Section 11-106. The judge was careful to explain that
he referred to the guidelines “for informational purpos-
es only[,]” and that they did not control the court’s
decision. He added that the guidelines were not
authoritative, and were “subject to all of the factors”
articulated in the Family Law article.

The AAML guidelines consist of two formulas,
one to calculate the amount of an alimony award, and
the other to establ ish i ts duration. See Mary K.
Kisthardt ,  Re-thinking Al imony: The AAML’s
Considerations for Calculating Alimony, Spousal
Support or Maintenance, 21 J. Am. Acad. Matrimonial
Law. 61, app. A (2008). The guidelines also provide
“deviation factors” that may signal a necessary adjust-
ment to the recommended amount or duration.5 Id. To
compute the amount of alimony, the adjudicator is to
take 30% of the payor’s gross income and subtract
from it 20% of the payee’s income. Id. at 78. This
amount, however, cannot exceed 40% of the combined

gross income of the parties when added to the gross
income of the payee. Id. To determine the duration of
the award, the AAML guidelines suggest multiplying
the length of the marriage by one of the following fac-
tors: for zero to three years, a factor of 0.3; for three to
ten years, a factor of 0.5; for ten to twenty years, a fac-
tor of 0.75; and for more than twenty years, permanent
alimony. Id. at app. A. In this case, the formulas pro-
duced a permanent alimony award of$3,816 per
month. The trial court, however, rejected that amount
as too much. Instead it awarded Seixas $3,000 per
month.

Boemio objects to the Circuit Court’s consultation
of the AAML guidelines. He contends that they improp-
erly influenced the court’s decision as to the amount
and the duration of the alimony. We address these
arguments below.

A. Amount 
Boemio contends that the trial court inappropri-

ately, supplanted its analysis of the FL Section 11-
106(b) factors with the AAML formula. He bases this
argument on the court’s decision to award $3,000 per
month, notwithstanding it’s determination that Seixas’s
monthly deficit was, only $1,729. In Boemio’s view, the
court did not articulate any findings that would justify
an increase of $1,271 per month over Seixas’s month-
ly deficit.

Boemio’s attack on use of the AAML guidelines
seems premised on the assumption that the court’s
award must be capped at an amount that the court
determines to be a spouse’s reasonable needs for day
to day living, without regard to saving, funding a retire-
ment, or one-time expenses. In the vast majority of
divorce cases, courts’ awards will be capped in such a
way by necessity — the increase in expenses when a
couple lives apart rather than together is not matched
by a correlating increase in income. But this is not
always true.

Here, for example, in light of the pattern of sav-
ings demonstrated during the marriage, the Circuit
Court was free to decide that it was fair and equitable
to award Seixas an amount of alimony higher than
what would suffice to pay her existing monthly bills.
The Circuit Court explained its exercise of discretion
by saying, with respect to her current financial state-
ment:

[T]hat’s a very artificial and unrealistic
view of her needs, because it looks at
her current situation, based upon the
fact that her husband left the family
home, and took certain actions that,
sort of, imposed this condition upon
her. So that . . . she had no house
payment. And yet, clearly, the house
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is going to be sold. She’d have to buy
a house. Under the current situation, it
doesn’t make any provision for her to
. . . be able to have any savings. And
yet, clearly, this was a family that,
instead of buying things, was very
good about saving money. And that’s
part of the lifestyle. They devoted their
energies towards . . . saving for the
rainy day. Saving for the future. And
under the financial statement, that’s
not provided for.
They went out to the theater. That’s
not provided for under her current sit-
uation. She’s not doing that. She’s not
going to the movies. So that’s why I
found that the financial statement, as
prepared, really doesn’t permit her to
maintain the lifestyle that she enjoyed
during the course of the marriage.

We see two points made by the Circuit Court in its
analysis set for th above: (1) expenses shown on
Seixas’s financial statement were not static, and (2)
savings, which were not included on the financial
statement, were part of the pattern of the couple’s
lives during the marriage. The Circuit Court acted with-
in its discretion in declining to limit its award to the
monthly expenses it found Seixas needed based on
her current financial statement.

Additionally, as FL Section 11-106(b) requires, a
court must consider, in making its award, the monetary
and non-monetary contributions of the parties to the
family as well as the standard of living that the parties
established during their marriage. Here, the court
found that Seixas’s sacrifices during the marriage
enabled Boemio to advance his career and succeed
financially. The record reflects that Seixas reduced her
earnings by leaving higher paying jobs in order to have
more time to devote to the children. This is a legitimate
and important consideration.

The second prong of Boemio’s attack on the
court’s use of the AAML guidelines is more direct —
he insists that because the court noted what the alimo-
ny award would have been under the guidelines, it
must have relied exclusively on the AAML guidelines
to calculate the final judgment. We are not persuaded
by his logic. The Circuit Court clearly engaged in the
required considerations under Section 11-106(b).
Boemio conveniently ignores the court’s statements
that the guidelines were “not authoritative[,]” were
used “for informational purposes only[,]” and “[did not]
control the Court’s decision.” Nor does he acknowl-
edge the cour t’s express rejection of the $3,816
amount as “excessive.” In short, Boemio has failed to
prove his charge that the court completely discarded

its obligatory FL Section 11-106(b) analysis.
To be sure, the Circuit Court consulted the AAML

formulas, and a careful reading of the transcript com-
pels the conclusion that the AAML guidelines played a
role in its decision. “Playing a role” is different from
being the exclusive or dispositive criterion. Yet, we still
must decide whether a court’s substantive considera-
tion of these guidelines, along with the FL Section 11-
106 factors, is a legitimate exercise of the Circuit
Court’s discretion.

It is well-settled that Section 11-106 does not
preclude a trial court from considering other factors in
addition to the twelve mentioned. See Solomon, 383
Md. at 195 n.15, 857 A.2d at 1120 n.15 (“The twelve
factors included in the test are non-exclusive. . . .”). As
the introductory language of subsection (b) provides,
“[i]n making the determination, the court shall consider
all the factors necessary for a fair and equitable award,
inc luding [ the twelve l is ted].” See FL § 11-
106(b)(emphasis added); see also Roginsky v. Blake-
Roginsky, 129 Md. App. 132, 143, 740 A.2d 125, 130
(1999), cer t. denied, 358 Md. 164, 747 A.2d 645
(2000) (“As the prefatory language in subsection (b)
makes plain, the court is not restricted to a considera-
tion of the factors that are expressly listed.”). While the
statute provides factors, it gives the court little guid-
ance on how to translate them into dollars. We believe
that if the guidelines reasonably direct the court to a
fair and equitable award without supplanting or frus-
trating any one of the twelve enumerated statutory
considerations, a court may refer to them as an aid in
translating its statutorily mandated analysis into a dol-
lar amount.

In deciding whether use of monetary guidelines
like the AAML’s will supplant or frustrate the statutory
guidelines, we first consider what role monetary guide-
lines will play when applied in the context of a statute
directing use of evaluative factors, but without direction
as to how they translate into a monetary amount.
Commentators have addressed the practical difficulties
for judges and litigants when such statutory criteria are
the only resource available:

Of the three financial issues raised by
divorce — asset division, child sup-
port, and spousal maintenance — the
question of alimony is typically the
least predictable and the most con-
tentious. . . . On the issue of child sup-
port, while there remains room for
bargaining by higher-income parents,
most couples settle within the shad-
ow, if not by strict application, of statu-
tory child support guidelines. Only
with regard to alimony is there no
fixed frame of reference for discus-
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sions.
Spousal support negotiations are par-
t icular ly di f f icul t  because of  the
absence of any objective standard for
judging fairness or predicting out-
comes. Statutes simply list factors
for trial courts to consider without
providing any guidance as to how
the judge should weigh or apply
them. Without predictable judicial
parameters, the parties cannot readily
assess the risks and benefits of push-
ing forward to trial, thereby making
private resolutions problematic.

* * *
At f i rst  reading, these legislat ive
guidel ines for  awarding al imony
appear fair and appropriate. Closer
inspection, however, reveals that the
statutpory criteria are so broad, idio-
syncratic, or unclear in purpose or
direction that they actually provide lit-
tle practical guidance for — or limita-
tion upon — judicial discretion.
The majority of the statutory factors
are laudable but imprecise, such as
the instruction for a judge to take into
account “a history of the contributions
to the marriage by each party.”[6]

* * *
[T]he statutes are [also] uniformly
silent as to the manner in which the
factors should be utilized to calculate
an award. Not a single jurisdiction
among those that list multiple alimony
considerations ranks the factors’ rela-
tive significance or weight. Not a sin-
gle statute explains how judges
should apply the criteria. The result is
that both the trial and appellate courts
look to a hodgepodge of factors,
weighing them in an unspecified and
unsystematic fashion, rendering it
impossible for couples or their coun-
sel to predict with any degree of cer-
tainty what the actual alimony award
might or should be.

Robert K. Collins, The Theory of Marital Residuals:
Applying an Income Adjustment Calculus to the
Enigma of Alimony, 24 Harv. Women’s L.J. 23, 23, 32-
33 (2001) (quotation marks and citations omitted)
(emphasis added) (footnote added).7

Numerous courts across the country have resort-
ed to non-legislative formulas as aids in crafting alimo-
ny awards. See generally Virginia R. Dugan & Jon A.

Feder, Alimony Guidelines: Do They Work?, 25 Fam.
Advoc. 20 (2003) (describing the alimony guidelines
developed in twelve different jurisdictions, including
California, Florida, Maine, Michigan and Texas). For
example, Maricopa County, Arizona,8 frames its alimo-
ny awards around a “duration factor,” which is 0.015
times the number of years of the marriage. Id. at 20.
That number is then multiplied by the difference in the
parties’ incomes to render the final amount. Id. In
Kansas, several counties use what is known as the
“Johnson County Guidelines,” which provide that
alimony should be twenty percent of the difference
between the parties’ gross monthly incomes when
there are minor children and twenty-five percent of the
difference when there are no children. Id. at 21. The
Fairfax County Virginia Bar Association recommends
that spousal support equal thirty percent of the payor’s
income minus fifty percent of the payee’s income in
cases where there is no child support. See Kisthardt,
supra, at 77. Where there is child support being paid,
the formula is twenty-eight percent of the payor’s
income minus f i f ty-eight percent of the payee’s
income. Id.

These guidelines provide predictability for both
counsel and clients, increasing litigant satisfaction:
“Experienced attorneys in California, where guidelines
have been used [since 1977], have found clients
accept the concept of guidelines much more readily
than broad ranges of results when guidelines are not
used.” See Hon. Robert E. Gaston, Alimony: You Are
the Weakest Link! Part 2, 10 Nev. Law. 36, 37, 38
(2002) (quot ing George Nor ton, “The Future of
Alimony: A Proposal for Guidelines,” Alimony, New
Strategies for Pursuit and Defense, Section of Family
Law, American Bar Association (1988)). We do not
mention these examples to indicate that the specific
numeric formulas are necessarily right for Maryland.
We use them to demonstrate that many courts, with
statutes setting forth evaluative criteria, have consid-
ered it beneficial to utilize monetary guidelines as an
aid in reaching their decisions.9

The AAML guidelines were the result of more
than two years of  data-gather ing by the AAML
Commission.10 See Kisthardt, supra, at 78. After exten-
sively reviewing guidelines beings used in jurisdictions
around the country, the Commission discovered that
the common denominators in all were the income of
the spouses and the duration of the marriage. Id. Thus,
the AAML guidelines focused on those two factors. Id.
The formula was then tested against seven other
guidelines that were being used or had been pro-
posed, and the result fell within the norm. Id. Also,
“[r]ecognizing that certain circumstance[s] would ren-
der an award based solely on the [AAML formula]
unfair, the Commission also included factors that
would suggest a deviation.” Id. As the AAML explained
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in the introduction to the guidelines, “[t]he proposed
considerations are designed to be used in conjunction
with state statutes that first determine eligibility for an
award. They are not intended to replace existing state
public policy regarding eligibility for an award.” See
AAML, Considerations when Determining Alimony,
Spousal Support or Maintenance 2 (2007).

We believe that the AAML recommendations are
the product of a careful study by a professional organi-
zation of knowledgeable practitioners, which are rea-
sonable in approach, and do not supplant FL Section
11-106 or frustrate its goals. We consider these, and
other legitimate and neutral guidelines, helpful to
judges making al imony awards in Maryland.11

Therefore, we conclude that the court did not err in
consulting those guidelines after conducting its statu-
tory analysis.12 Rather, the court made an effort to be
fair and equitable, as well as being mindful of the ben-
efits of consistency in alimony awards for family law
practitioners, litigants, and judges. We wish to be clear,
however, that our decision in this case does not man-
date the use of any guidelines by circuit courts in per-
forming their  Sect ion 11-106 analyses. As we
explained in Solomon, “each case must be evaluated
on its facts and not on some fixed minimum or univer-
sal standard.” 383 Md. at 198, 857 A.2d at 1122. Thus,
in applying FL Section 11-106(b), circuit court judges
may wish to consult no monetary guidelines, one par-
ticular set of guidelines, or a combination of guide-
lines. The knowledge, experience and judgment of the
circuit court judges are the best determinants for mak-
ing awards that are “fair and equitable” under FL
Section 11-106(b).

B. Duration 
Boemio also challenges the trial court’s award of

indefinite alimony under FL Section 11-106(c). He con-
tends that the Circuit Cour t should have ordered
alimony for a fixed period of time which would be suffi-
cient to rehabilitate Seixas and allow her to be self-
supporting. FL Section 11-106(c)(2) permits a court to
award indefinite alimony, as compared with fixed-term
alimony if “the respective standards of living of the par-
ties [would] be unconscionably disparate” after “the
party seeking alimony [has] made as much progress
toward becoming self-supporting as can reasonably be
expected. . . .”

The Circuit Court explained its decision to award
indefinite alimony, reinforcing some of the points we
have described above, and found an unconscionable
disparity in the spouses’ respective standards of living:

[R]eturning to the issue of the needs
of the parties, based upon what I said,
that is, that the analysis was done
based upon what she needs, given

the circumstances that she is current-
ly in.
I do find that that is not reflective
of the style that the parties main-
tained during the course of the
marriage. And that, to maintain the
style to which the parties were accus-
tomed during the course of the mar-
r iage, she would need addit ional
funds.
The current s i tuat ion ref lects no
house payment. There’s little, if any
going out to the movies. There’s no
provision for her to create any sav-
ings. And, as I said, this family was a
frugal family. Instead of having a lot of
th ings that they purchased, they
saved a lot of money. They saved for
the future. And she, now, is unable to
do that, based upon her current situa-
tion under the analysis that I made,
using the figures that I used.
So, I do think that it is not appropriate
to simply just look at that as the only
figures to be considered in this case.
What I have concluded is that she’s
rehabilitated to the extent that she
could be rehabilitated. . . . [T]he extent
of her professional accomplishment,
she’s probably already reached. That
is, administrative assistant.
[H]er husband makes approximately
$180,000, as I’ve already indicated.
Has a master’s in business adminis-
tration that he got during the course of
the marriage. And I think he will cer-
tainly get his cost of livings, presum-
ably as would she. But he has the
ability to continue to perform, to con-
tinue to succeed. And so I find, under
the circumstances, that to simply
leave them in their current status
would leave an unconscionable dis-
parate income in their relative stan-
dards of living. And that, under those
circumstances, therefore, an award of
permanent alimony is warranted.

(Emphasis added). Our task is to decide whether the
Circuit Court made any clearly erroneous factual find-
ings, or abused its discretion in making this decision.
See Solomon, 383 Md. at 196, 857 A.2d at 1120. (“The
determination of whether an unconscionable disparity
exists, according to section 11-106(c) of the Family
Law Article, is a finding of fact, reviewed under a clear-
ly erroneous standard”). An alimony award “will not be
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disturbed upon appellate review unless the trial judge’s
discretion was arbitrarily used or the judgment below
was clearly wrong.” Tracey, 328 Md. at 385, 614 A.2d
at 593.

This is not to say that a trial court cannot be
overturned in making an alimony award. In Solomon
we affirmed the holding of the CSA that the trial court
erred in failing to award a sufficient amount of alimony
to eliminate that disparity.13 In Simonds v. Simonds,
165 Md. App. 591, 611, 885 A.2d 158, 170 (2005), the
CSA vacated an alimony award because the trial court
did not make sufficient factual findings about the FL
Section 11-106(b) factors.14 See also, e.g., Lee v.
Andochick, 182 Md. App. 268, 957 A.2d 1038 (2008)
(reversing indefinite alimony award because wife, who
earned $267,000.00 per year, established disparity in
income, when husband earned $1,760,282, but
“fail[ed] to explain how her standard of living would be
unconscionably disparate if no alimony award was
made[,]” when husband was six million dollars in debt);
Rogers v. Rogers, 80 Md. App. 575, 588-92, 565 A.2d
361, 367-70 (1989) (denial of alimony vacated with
instructions to consider imbalance between wife’s
highest salary of $17,500 and husband’s income of
$115,000 plus bonuses).

“Unconscionably disparate” standards of living is
the threshold test for awarding indefinite alimony under
FL Section 11-106(c)(2). Although there are numerous
decisions by the Court of Special Appeals addressing
“unconscionable disparity,” there are only a few issued
by this Court. See Solomon v. Solomon, 383 Md. 176,
857 A.2d 1109 (2004); Blaine v. Blaine, 336 Md. 49,
646 A.2d 413 (1994); Tracey v. Tracey, 328 Md. 380,
614 A.2d 590 (1992); Turrisi v. Sanzaro, 308 Md. 515,
520 A.2d 1080 (1986). While the appellate decisions
have provided guidance, no cohesive rubric has
emerged in either appellate court to frame or add defi-
nition to the bare statutory term. We think this is so
because the statute, at its core, relies on principles of
equity, which are flexible and not conducive to black-
letter restatement.15

Alimony itself is fundamentally equitable:
Generally speaking, alimony awards,
though author ized by statute, are
founded upon notions of equity, equity
requires sensitivity to the merits of
each individual case without the impo-
sition of bright-line tests. The 1980
[Governor’s Commission] Repor t[,
which proposed Maryland’s alimony
statute,16] specifically stated its belief
that “different il ls call for different
remedies”; and that “the matter of rel-
ative standards of l iving [is] to be
resolved, as it seems to us it must be,

on a case-by-case basis.”
Tracey , 328 Md. at 393, 614 A.2d at 597 (cit ing
Wallace v. Wallace, 290 Md. 265, 284, 429 A.2d 232,
243 (1981)) (footnote added). As such, “no hard and
fast rule can be laid down, and . . . each case must
depend upon its own circumstances. . . .” Alston v.
Alston, 331 Md. 496, 507, 629 A.2d 70, 75 (1993).
Furthermore, we said in Tracey:

We have previously defined the pur-
pose of the statute as providing for an
appropriate degree of spousal support
in the form of alimony after the disso-
lution of a marriage. In regard to the
appropriateness of such support, the
statute itself requires that the trial
court weigh all factors relevant to “a
fair  and equitable award.” [FL]
Section 11-106(b). The statute else-
where invokes the equitable concept
of unconscionably disparate stan-
dards of living. [FL] Section 11-
106(c)(2). Its sister provision govern-
ing the extension of an alimony period
permits the court to act to avoid “a
harsh and inequitable result.” [FL]
Section 11-107(a)(1). We conclude
from these provisions that the para-
mount goal of the legislature was
to create a statutory mechanism
leading to equitably sound alimony
determinations by judges.

328 Md. at 388, 614 A.2d at 594-95 (emphasis added)
(some citations omitted); see also Solomon, 383 Md.
at 197-98, 857 A.2d at 1121 (reiterating the equitable
nature of alimony and quoting from Tracey); Blaine,
336 Md. at 66, 646 A.2d at 421 (stating that a number
of enumerated statutory factors are equitable and
reflect “concepts, for the most part [that are] already in
existence in Maryland common law. . . .”).

In Solomon, Judge Harrell explained:
It is well settled in Maryland that the
statutory scheme generally favors
fixed-term or so-called rehabilitative
alimony, rather than indefinite alimony.
Underlying Maryland’s statutory pref-
erence is the conviction that the pur-
pose of alimony is not to provide a
lifetime pension, but where practicable
to ease the transition for the parties
from the joint married state to their
new status as single people living
apar t  and independent ly.
Nonetheless, rehabilitative alimony
alone may not be appropriate in every
case.
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Solomon, 383 Md. at 194-95, 857 A.2d at 1119 (cita-
tions and quotation marks omitted). As we explained in
Blaine, FL Section 11-106 includes “provisions for
indefinite alimony [which] serve as a restraint upon the
doctrine of rehabilitative alimony. . . .” Blaine, 336 Md.
at 70, 646 A.2d 423.

Turning now to Boemio’s specific arguments, we
start with his contention that the trial court’s award
should be reversed because there was only disparity
in income and no demonstration of unconscionable
disparity in the parties’ standards of living. Boemio
contends that “the trial court’s task in determining the
length of the alimony award was made easier by its
simplistic, yet erroneous, application of the AAML
guidelines which instruct that a marriage of twenty
years requires indefinite alimony.”

Our response to this argument is two-fold. First,
as we explained above, the Circuit Court used the
AAML guidelines as a tool, but did not consider itself
bound by them, and it clearly considered the FL
Section 11-106(b) factors. Second, the statute itself
directs that judges must consider the length of the
marriage as part of their evaluations. It is obvious,
then, that the legislature decided that a long marriage
called for more alimony than a short one.

To award indefinite alimony in a twenty-year mar-
riage is not at all unusual. There has long been a pat-
tern in Maryland cases reflecting the implied statutory
directive that a long marriage is more likely to result in
indefinite alimony.17 Indeed, it is fair to say that length
of the marriage is a key factor, outweighing several of
the others listed in FL Section 11-106(b), in determin-
ing what is unconscionably disparate. Thus, the trial
court’s use of the twenty-year benchmark from the
AAML guidelines for its award of indefinite alimony is
not at all inconsistent with Maryland law.

Boemio also contends that the court awarded
indefinite alimony because it found that the parties had
“an unconscionable disparity in income[.]” He uses this
excerpt from the Circuit Court’s opinion to support his
argument that the court focused on income rather than
the disparate standards of living, as required by FL
Section 11-106(c). This, however, was not a complete
quotation of what Judge Mason said. The full sentence
as stated by the Circuit Court judge was, “And so I
find, under the circumstances, that to simply leave
them in their current status would leave an uncon-
scionable disparate income in their relative standards
of living.” (Emphasis added). This sentence demon-
strates that the court fully understood the standard set
by FL Section 11-106(c)(2).

Boemio continues with his challenge, insisting
that the Circuit Court was overly focused on income
(along with length of marriage) to the exclusion of the
other statutory factors. To be sure, trial courts must

make findings about all of the 11-106(b) factors, and
all factors must be considered. But we also must be
pragmatic in recognizing that a disparity in income is
necessarily going to play a highly significant role in
making a finding that “the respective standards of liv-
ing of the parties will be unconscionably disparate.” FL
§ 11-106(c). In this context, “standards of living”
means how well the respective parties can live based
on their respective financial means.18

In Solomon, we recognized a line of older cases
from this Court and the CSA, indicating that the differ-
ence in income is an important factor in assessing
whether an unconscionable disparity exists:

There are several cases in which
Maryland appel late cour ts found
unconscionable disparity based on
the relative percentage the dependent
spouse’s income was of the other
spouse’s income. See Tracey, 328
Md. at 393, 614 A.2d at 597 (28 per-
cent); Caldwell v. Caldwell, 103 Md.
App. 452, 464, 653 A.2d 994, 999
(1995) (43 percent); Blaine v. Blaine,
97 Md. App. 689, 708, 632 A.2d 191,
201 (1993), aff ’d on other grounds,
336 Md. 49, 646 A.2d 413 (1994) (23
percent); Rock v. Rock, 86 Md. App.
598, 613, 587 A.2d 1133, 1140 (1991)
(20-30 percent); Broseus v. Broseus,
82 Md. App. 183, 186, 570 A.2d 874,
880 (1990) (46 percent); Bricker v.
Bricker, 78 Md. App. 570, 577, 554
A.2d 444, 447 (1989) (35 percent);
Benkin v. Benkin, 71 Md. App. 191,
199, 524 A.2d 789, 793 (1987) (16
percent); Zorich v. Zorich, 63 Md. App.
710, 717, 493 A.2d 1096, 1099 (1985)
(20 percent); Kennedy v. Kennedy, 55
Md. App. 299, 307, 462 A.2d 1208,
1214 (1983) (33 percent).[19] 

383 Md. at 198, 857 A.2d at 1121 (footnote added).
The Circuit Court’s decision to find that the dis-

parity in standards of living was unconscionable was
consistent with this settled law. Currently, Boemio
earns four times what Seixas earns, and Judge Mason
found that Seixas was unlikely to be capable of earn-
ing substantially more than that. As shown above,
Maryland cases have awarded indefinite alimony
where the income disparity has been considerably less
drastic. See Digges v. Digges, 126 Md. App. 361, 389-
90, 730 A.2d 202, 218-19 (1999) (discussing numer-
ous cases where indefinite alimony was awarded when
the parties seeking alimony earned less than half of
the other spouses’ incomes).

But the trial court’s decision here was based on

MARYLAND FAMILY LAW MONTHLY SUPPLEMENT10 JULY    2010



more than just income differential. The court consid-
ered the parties’s lifestyle before the separation, char-
acterizing it as “securely middle class” and “quite a
comfor table lifestyle.” It also noted that Boemio’s
Masters in Business Administration, which would
enable him to advance in his career even beyond his
current level, was acquired during the marriage.20 See
Solomon, 383 Md. at 201, 857 A.2d at 1123 (“[The
wife’s] work in the home no doubt contributed to [the
husband’s] success in bui lding his professional
career.”) The family model of one parent serving as the
primary caregiver and the other serving as the primary
breadwinner can work well, with benefits to all, until
divorce. But when divorce occurs, the primary bread-
winner is likely to suffer less monetary loss than the
caregiver parent, while both will share in the priceless
benefit of having children. This asymmetry is certainly
a legitimate consideration in determining uncon-
scionability.

Judge Mason summed up his decision to award
permanent alimony as follows:

He makes more than four times what
she makes. Under the circumstances,
I find, and considering the duration of
the marriage, which is significant, the
fact that he acquired the MBA during
the marriage. The fact that she obvi-
ously provided him a lot of support
and assistance during the marriage,
which allowed him to succeed the way
that he did succeed, that an award of
indefinite alimony in the amount of
$3,000 a month is appropriate.

The trial court did not abuse its discretion in awarding
indefinite alimony based on these factors. The court
had evidence of a relatively lengthy marriage, the
payor spouse acquiring an advanced degree with the
support of the payee spouse during the marriage, the
recipient spouse leaving more lucrative employment to
care for the children, a comfor table middle class
lifestyle that permitted accumulation of savings by the
parties during the marriage, and a large income dis-
parity thereafter.

CONCLUSION 
Judge Mason diligently conducted the alimony

analysis mandated by FL Section 11-106 when deter-
mining the amount of the award, and did not abuse his
discretion when he consulted the AAML guidelines to
refine his analysis and arrive at the sum of $3,000 per
month. Furthermore, the Circuit Court’s finding that an
unconscionable disparity existed between the parties’
standards of living so as to warrant indefinite alimony
did not depend on clearly erroneous factual findings,
nor was it an abuse of discretion. Thus, we affirm the

CSA’s decision to affirm the Circuit Court.

JUDGMENT OF THE COURT OF
SPECIAL APPEALS AFFIRMED.

COSTS TO BE PAID BY PETITIONER.

FOOTNOTES

1. Although the case name lists both parties as “Boemio,”
Respondent is now known by her maiden name, Cynthia
Seixas.

2. According to its website, the American Academy of
Matrimonial Lawyers (“AAML”) is a national organization con-
sisting of approximately 1600 lawyers who have practiced at
least ten years, maintain high ethical standards, and are rec-
ognized to be specialists in the field of matrimonial law. See
About the Academy — American Academy of Matrimonial
Lawyers, http://www.aaml.org/go/about-the-academy/ (last
visited Apr. 27, 2010). its mission is to “encourage the study,
improve the practice, elevate the standards and advance the
cause of matrimonial law, to the end that the welfare of the
family and society be protected.” See AAML, Considerations
when Determining Alimony, Spousal Support or Maintenance
1 (2007). The organization also professes “[t]o provide lead-
ership that promotes the highest degree of professionalism
and excellence in the practice of family law.” See About the
Academy — American Academy of Matrimonial Lawyers,
http://www.aaml.org/go/about-the-academy/ (last visited Apr.
27, 2010).

3. These are as follows:

(b) Required considerations. — In making
the determination, the court shall consider
all the factors necessary for a fair and
equitable award, including:

(1) the ability of the party seeking alimony
to be wholly or partly self-supporting;

(2) the time necessary for the party seek-
ing alimony to gain sufficient education or
training to enable that party to find suitable
employment;

(3) the standard of living that the parties
established during their marriage;

(4) the duration of the marriage;

(5) the contributions, monetary and non-
monetary, of each party to the well-being
of the family;

(6) the circumstances that contributed to
the estrangement of the parties;

(7) the age of each party;

(8) the physical and mental condition of
each party;

(9) the ability of the par ty from whom
alimony is sought to meet that par ty’s
needs while meeting the needs of the
party seeking alimony;

(10) any agreement between the parties;
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(11) the f inancial  need and f inancial
resources of, each party, including:

(i) all income and assets, includ-
ing property that does not pro-
duce income;

(ii) any award made under §§ 8-
205 and 8-208 of this article;

(iii) the nature and amount of the
f inancial  obl igat ions of  each
party; and 

(iv) the r ight of each par ty to
receive retirement benefits; and 

(12) whether the award would cause a
spouse who is a resident of a related insti-
tution as defined in § 19-301 of the Health
— General Article and from whom alimony
is sought to become eligible for medical
assistance earlier than would otherwise
occur.

4. As neither party was a resident of an institution as defined
in Section 19-301 of the Health — General Article, the twelfth
factor did not apply.

5. The AAML guidelines list the following ten circumstances
as “deviation factors:”

1) A spouse is the primary caretaker of a
dependent minor or a disabled adult child;

2) A spouse has pre-existing court-ordered
support obligations;

3) A spouse is complying with cour t-
ordered payment of debts or other obliga-
tions (including uninsured or unreimbursed
medical expenses);

4) A spouse has unusual needs;

5) A spouse’s age or health;

6) A spouse has given up a career, a
career opportunity or otherwise supported
the career of the other spouse;

7) A spouse has received a disproportion-
ate share of the marital estate;

8) There are unusual tax consequences;

9) Other circumstances that make applica-
tion of these considerations inequitable;

10) The parties have agreed otherwise.

Mary K. Kisthardt ,  Re-thinking Al imony: The AAML’s
Considerations for Calculating Alimony, Spousal Support or
Maintenance, 21 J. Am. Acad. Matrimonial Law. 61, app. A
(2008).

6. This language is similar to the fifth factor presented in FL
Section 11-106(b): “the contributions, monetary and nonmon-
etary, of each party to the well-being of the family[.]” Md.
Code (1984, 2006 Repl. Vol.) § 11-106(b)(5) of the Family
Law Article.

7. See also Victor ia M. Ho & Stephanie A. Sussman,
Appellate Court Trends in Permanent Alimony for “Gray
Area”\Divorces: 1997-2007, 82 Fla. Bar J. 45, para 19 (2008)
(“The research and analysis relating to permanent alimony
cases over the past 10 years is both an informative and frus-

trating endeavor. Any preconceived notion that more pre-
dictable trends would have emerged over time did not hold
true. In fact, it seems like the more appellate decisions that
are handed down on this subject, the more unpredictable
alimony awards become. . . .The only firm conclusion one can
make in this exhaustive review of alimony awards in Florida
is that the trier of fact will take all facts presented to him or
her and will fashion a decision based on all the equities.
Absent alimony guidelines, this area will always be difficult to
predict as equity is often — like beauty — in the eye of the
beholder.”) 

8. The Maricopa County Guidelines explain that “they are
intended to provide the court and the parties with a starting
point for discussion, negotiation, or decision making” and are
not meant to “replace the court’s obligation to consider the
specific evidence and statutory factors.” Cullum v. Cullum,
160 P.3d 231, 235 (Ariz. Ct. App. 2007) (citation and quota-
tion marks omitted).

9. None of the guidelines mentioned above are required by
statute, but are instead applied at the discretion of the
respective courts.

10. The AAML Commission was created in 2003 by AAML
President Sandra Joan Morris. See Kisthardt, supra, at 61.
The Commission was tasked with critically reviewing the
American Law Institute’s Principles of the Law of Family
Dissolution: Analysis and Recommendations (2002), to ana-
lyze those principles, and to make recommendations consis-
tent with AAML’s mission. Id. (noting that the AAML was
designed “to encourage the study, improve the practice, ele-
vate the standards and advance the cause of matrimonial
law, to the end that the welfare of the family and society be
protected.”).

11. Recently, the Kaufman Center for Family Law produced
its own set of guidelines (“Kaufman Guidelines”), which are
specifically tailored to address the twelve factors listed in FL
Section 11-106(b). See Kaufman Center for Family Law,
Kaufman Alimony Guidelines, available at http://www.
kaufmanalimonyguidelines.org/how.html (last visited Apr. 27,
2010). The Kaufman Guidelines “rank alimony cases along a
[linear] continuum of strength of the case from the case that
is least justifiable for alimony to the case that is most justifi-
able.” Kaufman Center for Family Law, Kaufman Alimony
Guidelines, available at http://www.kaufmanalimonyguide-
lines.org/theory.html (last visited Apr. 27, 2010). The two pri-
mary elements of the guidelines are (1) the claimant’s
present or potential ability to support herself or himself, and
(2) the degree to which the marriage affected the claimant’s
ability to support herself or himself. Id. The guidelines are
presented in a web-based program, whereby the user
answers certain factual questions, and the Kaufman calcula-
tor computes the strength of the case and recommends the
amount and duration of alimony. Id. The Women’s Law Center
of Maryland provides the computer program free of cost to
attorneys and the judiciary. These guidelines are not intend-
ed to supplant FL Section 11-106(b), and as indicated, are
tailored to that section. In affirming the Circuit Court’s use of
the AAML Guidelines in this case, we are by no means sug-
gesting that the AAML Guidelines are preferable to the
Kaufman Alimony Guidelines. The latter were not released
until 2008 and, thus, were unavailable for use at the time this
case was tried.
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12. Use of these guidelines was not a surprise to the litigants
or counsel. During a pretrial meeting, the trial court made
counsel aware of its intention to consult the AAML guide-
lines.

13. As we explained, 

The Circuit Court concluded that there
was an unconscionable disparity in the
Solomons’ incomes and standards of living
and, therefore, awarded Mrs. Solomon
indefinite alimony. The Court of Special
Appeals upheld this determination and it
has not been challenged in this Court. Yet,
the Court of Special Appeals reversed the
Circui t  Cour t ’s determinat ion of  the
amount of the indefinite alimony awarded.
This is the only aspect of the indefinite
alimony award currently in controversy.

Solomon v. Solomon, 383 Md. 176, 197, 857 A.2d 1109,
1121 (2004).

14. The CSA in Simonds said: “[i]n the case at bar, the
[C]ircuit [C]ourt (1) made inconsistent findings of fact on the
question of appellee’s present income, and (2) made no find-
ings of fact on the question of appellee’s future income.
Under these circumstances, it was ‘error to deny [appellant’s]
request [for indefinite alimony] without explicitly discussing
the disparity issue.’” Simonds v. Simonds, 165 Md. App. 591,
611, 885 A.2d 158, 170 (2005) (citing Kelly v. Kelly, 153 Md.
App. 260, 279, 836 A.2d 695 (2003)). The Kelly Court further
explained that 

No case . . . requires that indefinite alimo-
ny be granted simply because the depen-
dent spouse is able to show that his or her
income is only thirty percent of that of the
non-dependent spouse. And, indefinite
alimony is not necessarily required simply
because there exists a gross disparity of
income. But when indefinite alimony is
denied and such a disparity exists, it is
error to deny the request without explicitly
discussing the disparity issue.

153 Md. App. at 279, 836 A.2d at 706.

15. Dan B. Dobbs, in a general discussion on equity, has
asked 

Is equity to be applauded because it is
flexible and attends to the individual case?
Or deplored because it fails to explain
i tsel f  or  to give reasons that can be
applied to like-situated parties and that
can be justified in principle? It is no doubt
both. Great care is required to make the
system respect the full legal and moral
rights of parties.

Dan B. Dobbs, Law of Remedies 117-18 (2d ed. 1993) 

16. The 1980 Report was developed for the benefit of the leg-
is lature by the Governor ’s Commission on Domest ic
Relations Laws. Turrisi v. Sanzaro, 308 Md. 515, 526, 520
A.2d 1080, 1085 (1987).

17. See e.g., Tracey v. Tracey, 328 Md. 380, 382, 614 A.2d
590, 592 (1992) (26 years); Turner v. Turner, 147 Md. 350,

361, 809 A.2d 18, 24 (2002) (30 years); Innerbichler v.
Innerbichler, 132 Md. App. 207, 213, 752 A.2d 291, 294
(2000) (14 years); Digges v. Digges, 126 Md. App. 361, 363,
730 A.2d 202, 203 (1999) (26 years); Crabill v. Crabill, 119
Md. App. 249, 258, 704 A.2d 532, 536 (1998) (18 years);
Caldwell v. CaIdwell, 103 Md. App. 452, 455, 653 A.2d 994,
995 (1995) (26 years); Blaine v. Blaine, 97 Md. App. 689, 693,
632 A.2d 191, 193 (1993) (18 years); Broseus v. Broseus, 82
Md. App. 183, 189-90, 570 A.2d 874, 877-78 (1990) (19
years); Bricker v. Bricker, 78 Md. App. 570, 576, 554 A.2d
444, 447 (1989) (25 years); Zorich v. Zorich, 63 Md. App.
710, 718, 493 A.2d 1096, 1100 (1985) (30 years); Kennedy v.
Kennedy, 55 Md. App. 299, 300-01, 462 A.2d 1208, 1210-11
(1983) (22 years).

18. Boemio argues that since the separation, he resides in a
two-bedroom apartment in Switzerland with a monthly rental
of $1,438.76 and engages in modest spending habits so as
to incur little personal debt. Thus, according to Boemio, the
parties’ lifestyles do not diverge as dramatically as their
salaries. The choice of the payor spouse to live in an apart-
ment between the separation and trial will not dictate what
the court will determine to be as “the respective standards of
living” under FL Section 11-106. If the court relied only on a
snapshot of the parties’ lives it would be too easy for a party
to manipulate the result. When a court compares standards
of living, it should project those standards for the future,
based on all of the available evidence.

19. We went on to say that, 

Although we do not adopt a standard that
unconscionable disparity exists based on
a particular percentage comparison of
gtoss or net income, the relative percent-
ages in these cases offer some guidance
here in assessing whether the amount of
the indefinite alimony award alleviated
adequately the unconscionably disparate
situation found to exist in the present case.

Solomon, 383 Md. at 176, 857 A.2d at 1121-22.

20. Boemio started his studies for the degree in 1984, the
year before the marriage, and finished them in 1988, three
years after it.
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On December 4, 1995, the Circuit Court for
Baltimore County granted appellee, Mary I. Andrulonis
(“Wife”), an absolute divorce from appellant, Joseph F.
Andrulonis (“Husband”). As par t of the judgment,
Husband was ordered to pay alimony in accordance
with the parties’ separation agreement, granting “Wife
permanent alimony in the amount of four thousand dol-
lars ($4,000.00) per month . . . until [Husband] termi-
nates his employment and begins to receive termina-
tion, retirement or disability benefits. . . .” In addition,
“[e]ach party waive[d] his or her right to have any court
assume jurisdiction for the purpose of modifying this
provision.”

On July 27, 1998, Husband filed a complaint
(“1998 Complaint”) for modification and/or termination
of spousal support provisions, pursuant to Wife’s
remarriage. Wife filed a motion to dismiss Husband’s
1998 Complaint, which the court granted on December
3, 1998. Husband subsequently appealed to this
Court, but was unsuccessful, as we held that the cir-
cuit court correctly “concluded that the alimony provi-
sion contained in the parties’ divorce decree is not
modif iable.” Andrulonis v. (Andrulonis)  Rei l ly
(“Andrulonis I”), No. 5526, Sept. Tenm 1998, slip op. at
3 (Ct. of Spec. App. Sept. 20, 1999). Thereafler, on July
30, 1999, the circuit court issued an immediate earn-
ings withholding order directing Husband to pay alimo-
ny by way of a wage lien.

On May 6, 2008, Husband filed another com-
plaint (“2008 Complaint”), wherein he asked the court
to strike and/or withdraw its immediate earnings with-

holding order and sought judgment against Wife “for
three (3) years of wrongful and unlawful taking of
monies thereunder.” Once again, Wife filed a motion to
dismiss. A hearing was held on November 14, 2008,
after which the cour t granted Wife’s motion. This
appeal followed.

The single issue before this Court is whether the
circuit cour t erred in dismissing Husband’s 2008
Complaint.1 For the reasons set for th below, we
reverse the trial court’s judgment and remand for pro-
ceedings consistent with this opinion.

Facts and Procedural History 
The parties were married on July 18, 1959, and

separated thirty-two years later, on or about November
2, 1991. On August 23, 1995, they executed a separa-
tion and property settlement agreement (“Agreement”),
wherein Husband agreed, under Paragraph II, to:

pay Wife permanent alimony in the
amount of  four thousand dol lars
($4,000.00) per month, to commence
upon the date of the signing of this
Agreement. Husband agrees to pay
Wife alimony until he terminates his
employment and begins to receive ter-
mination, retirement or disability ben-
efits, at which time Wife shall receive
a fifty percent (50%) share of the total
amount of Husband’s Termination
Payments,  Extended Terminat ion
Payments,  Temporary Disabi l i ty
Payments,  or  other type of  post-
employment wages, income, benefits
or payments. . . .

* * *
[] Each party waives his or her right to
have any court assume jurisdiction for
the purpose of modifying this provi-
sion of this Agreement.

In addition, Paragraph VIII of the Agreement stat-
ed that, “[i]n express exchange for the consideration
provided Wife in §§II and III.A of this Agreement, Wife
waives any and all right, title and interest in “The 702
Lounge.” Paragraph XII provided that “[t]he provisions
concerning alimony and health insurance coverage
shall be merged in any decree of absolute divorce
obtained by either party.”
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On December 4, 1995, the circuit court issued a
judgment of absolute divorce, which “ORDERED that
Joseph F. Andrulonis pay al imony unto Mary I .
Andrulonis in accordance with [the aforementioned]
Paragraph II of the Agreement between the parties,
not subject to Court modification.” No exceptions were
filed and neither party appealed the final divorce judg-
ment. Furthermore, no modifications were made to the
parties’ Agreement.

On May 9, 1998, Wife remarried. On July 27,
1998, Husband filed the 1998 Complaint, seeking
“modification and/or termination of spousal support
provisions in [the] divorce decree.” According to
Husband, the divorce court “erred when it su[]a sponte
improperly ordered in the decree that the provisions of
spousal support be “not subject to Court modification.”
In addition, Husband “alleged that the parties had
agreed that they would not remarry, and that the par-
ties’ financial circumstances had altered considerably.”
Andrulonis I, supra, slip op. at 5. Thus, Husband asked
the court, pursuant to Maryland Code (1984), Family
Law Article (“F.L.”), “Sect. 8-101; Sect. 8-103(b) and
(c);[2] Sect. 8-105(b); Sect. 11-101; Sect 11-106; Sect.
11-107; and Sect. 11-108,[3] to modify the amount of
and/or to terminate further payment of Spousal sup-
port by [Husband] to [Wife] ordered in the Divorce
Decree dated November 30, 1995.” Wife filed a motion
to dismiss, which the court granted. Subsequently, the
circuit court dismissed Husband’s 1998 Complaint with
prejudice.

Husband appealed to this Court on December
17, 1998. In affirming the circuit court’s judgment, we
stated:

[Husband] asserts that the thal court
should have terminated or modified
the alimony provision, despite the
decree’s stipulation that it is “not sub-
ject to Cour t modif icat ion.” While
appel lant  correct ly states that ,
because the alimony provision in the
Agreement was merged into the
divorce decree, that portion of the
Agreement has been extinguished,
[Husband] is incorrect to urge that
such merger necessarily permits the
lower cour t to modify the alimony
agreement. Rather, merger and incor-
poration simply determine the vehicle
by which the provis ion may be
enforced. When one provision of a
legal document is incorporated into
another, the former “shall be taken as
par t of the document in which the
declaration is made as much as if it
were set  out at  length therein.”

BLACK’S LAW DICTIONARY 391 (5th ed.).
By contrast when a provision of a
legal document is merged into anoth-
er, the former is extinguished by its
“absorption into” the latter, and the
merged document “ceases to have an
independent existence.” Id. at 511.

* * *.
In the case sub judice , the

alimony provision of the Agreement
was merged into the divorce decree,
thereby substituting the parties’ rights
regarding alimony in the Agreement
for those in the divorce decree. As a
result, the only legal document by
which the alimony provision may be
enforced is the divorce decree. The
decree adopts in full, however, the
Agreement’s provision concerning
alimony. Ergo, the substance of the
alimony arrangement between the
parties remains unchanged.

As a general rule, courts have
the discretion to modify an alimony
provision set for th in a settlement
agreement. See F.L. § 8-105(b). . . .
The cour t’s authority to modify an
alimony agreement is limited, howev-
er, by F.L. § 8-103(c). . . .

In the case at hand, the third
paragraph within the alimony provi-
sion of the Agreement provides that
“[e]ach party waives his or her right to
have any court assume jurisdiction for
the purpose of modifying this provi-
sion of this Agreement.” The state-
ment is a valid bar to modification
under F.L. § 8-103(c)(2) because it
makes clear that the modification pro-
hibition applies to the alimony section
of the Agreement. See [Shapiro v.]
Shapiro,  346 Md. [648,]  662-63
[(1997)]. Consequently, the judge who
drafted the parties’ divorce decree
was correct to include the alimony
provision, without modification, in the
divorce decree.

Likewise, the clause immediately
following the alimony provision in the
divorce decree, providing that alimony
is “not subject to Court modification,”
is also a valid prohibition on the modi-
fication of the arrangement. . . .

[Husband] . . . insist[s] that equi-
table considerations should permit
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modification of the amount of alimony
that he is presently paying. . . .

Pursuant to the al imony lan-
guage adopted in the divorce decree,
[Husband] must pay [Wife] alimony in
the amount of $4,000 per month until
he terminates his employment. After
terminat ing his employment,
[Husband] will be obligated to pay
[Wife]  f i f ty  percent of  h is post-
employment income. Nothing in the
alimony provision provides that the
amount of alimony shall be modified
under other circumstances. In addi-
t ion,  no other por t ion of  the
Agreement provides that modification
is permitted if the parties remarry or if
their financial circumstances change.
Consistent with the Agreement, the
divorce decree does not provide for
modification of alimony, whether for
equitable reasons or otherwise.

Andrulonis I, supra, slip op. at 9-14. On July 30, 1999,
the court issued an immediate earnings withholding
order directing Husband to pay alimony by way of a
wage lien.

Husband petitioned the Court of Appeals for cer-
tiorari. On December 23, 1999, the Court of Appeals
denied Husband’s petition, stating that “there has been
no showing that review by certiorari is desirable and in
the public interest.”

On February 21, 2003, the Court of Appeals
decided Moore v. Jacobsen, 373 Md. 185 (2003), and
held that, “unless an agreement states explicitly that
alimony survives a party’s remarriage, alimony termi-
nates on the marriage of the recipient spouse.” Id. at
187. According to the Jacobsen Court, “the provision in
the parties’ separation agreement obligating the hus-
band to pay alimony to the wife terminated upon the
wife’s remarriage, despite the fact that the agreement
provided that alimony was ‘non-modifiable’ by a court
and payable for a term of seven years, but did not
make any express reference to [F.L.] § 11-108 or the
effect of remarriage of the wife upon the right to
receive alimony.” Id.

Relying on Jacobsen, Husband filed his 2008
Complaint. Husband asked the court to strike and/or
withdraw the immediate earnings withholding order
issued in 1999 and sought “judgment against [Wife] for
three (3) years of wrongful and unlawful taking of
monies thereunder.” According to Husband, their
Agreement did not “specifically contain in writing the
required ‘explicit provision’ that alimony “shall not ter-
minate upon remarriage,” pursuant to Jacobsen and,
therefore, the court should invalidate the wage lien and

order Wife to return the alimony paid for the preceding
three years, totaling $144,000.00. (Emphasis omitted).
Husband also noted that his 1998 Complaint was
raised and decided under F.L. § 8-103, while his 2008
Complaint was brought pursuant to F.L. § 11-108.

On July 2, 2008, Wife filed a motion to dismiss
Husband’s 2008 Complaint . On July 24, 2008,
Husband filed an opposition to that motion. Through a
motions ruling dated August 8, 2008, the circuit court,
Hon. John F. Fader, II, invited each party “to file an
amendment to their respective motions . . . no later
than Tuesday, September 23, 2008.” Judge Fader
determined that Husband’s 2008 Complaint, seeking
to strike the earnings withholding order, “is a distinc-
tion without difference from the issue previously litigat-
ed in this case as to the agreement between the par-
ties and whether that agreement by the Husband to
pay to the Wife alimony in the amount of $4,000 per
month survived her remarriage.” Thus, Judge Fader
asked the parties “whether there is any equitable doc-
trine that allows the reported and now controlling
Jacobsen case to trump and foreclose the issue that is
the law of this case,” which was stated in Andrulonis I.

Both parties submitted supplemental memoran-
da. On October 2, 2008, Judge Fader requested a
hearing on the matter. In a written memorandum,
Judge Fader laid out the issue to be decided:

[Wife] claims that the law of the case
precludes this court’s revisit to deter-
mine anew this issue, as this court
previously decided the issue against
the payor. [Husband] claims that a
decision by the Court of Appeals in
2003, decided subsequent to this
court’s decision on the issue, is in
conflict with a prior decision by this
court and the newer and subsequent
Court of Appeals decision allows him
to bring anew his contention to the
court that alimony should be terminat-
ed and to recoup money he should
not have had to pay over many years.

A hearing was held on November 14, 2008, with
the Hon. Michael J. Finifter presiding. After hearing
argument on the matter, Judge Finifter ruled: “[T]here
is no equitable doctrine that allows the controlling case
of Moore v. Jacobs[e]n to trump and foreclose the
issue that is the law of this case.” On November 29,
2008, the court dismissed Husband’s 2008 Complaint.
Husband timely appealed.

Standard of Review 
“We review de novo a trial court’s granting of a

motion to dismiss,” Monarc Constr., Inc. v. Arts Corp.,
188 Md. App. 377, 384 (2009) (citation omitted), to
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“determine whether the complaint, on its face, disclos-
es a legally sufficient cause of action.” Schisler v.
State, 177 Md. App. 731, 743 (2007) (quoting Fioretti v.
Md. State Bd. of Dental Exam’rs, 351 Md. 66, 72
(1998)). “In conducting our analysis, we . . . ‘accept all
well-pled facts in the complaint, and reasonable infer-
ences drawn from them, in a light most favorable to the
non-moving party.” Gosain v. County Council for Prince
George’s County , 178 Md. App. 90, 95 (quoting
Sprenger v. Pub. Serv. Comm’n of Md., 400 Md. 1,
21(2007)) ,  cer t . granted, 405 Md. 62 (2008).
“Ultimately, ‘dismissal is proper only if the alleged facts
and permissible inferences, so viewed, would, if
proven, nonetheless fail to afford relief to the plaintiff.”’
Monarc, supra, 188 Md. App. at 384 (quoting Adamson
v. Corr. Med. Servs., Inc., 359 Md. 238, 246 (2000)).
“[B]ecause we must deem the facts to be true, our task
is confined to determining whether the trial court was
legally correct in its decision to dismiss.” Id. (quoting
Adamson, supra, 359 Md. at 246); see also Fioretti,
supra, 351 Md. at 72 (“The proper standard for review-
ing the grant of a motion to dismiss is whether the trial
court was legally correct.”) (Citations omitted).

Discussion 
Husband argues that the circuit court erred in

dismissing his 2008 Complaint. Relying on Jacobsen
and F.L. § 11-108(b), Husband asks this Court to
“strike and/or withdraw” the earnings withholding order,
arguing that his wages are cont inuously “being
wrongfhlly withheld” because Wife remarried in 1998.
Meanwhile, Wife argues that Jacobsen is inapplicable.
Wife fur ther contends that the issue raised by
Husband in this case is “the same issue raised in his
1998 Complaint” and, therefore, his claim is barred by
the doctrines of: law of the case, collateral estoppel,
and res judicata.

We agree with Wife’s assertion that consideration
of the earnings withholding order in this appeal would
lead us to revisit the issue of alimony. We disagree
with the remainder of Wife’s contentions, however, as a
review of the record reveals that Husband’s 2008
Complaint is not barred by the aforementioned legal
doctrines. Rather, the holding announced by the Court
of Appeals in Jacobsen dictates that the alimony in
this case should be terminated, due to Wife’s remar-
riage. Therefore, we hold that the circuit court erred in
dismissing Husband’s 2008 Complaint.

I. Law of the Case 
“The law of the ease doctrine, specifically a sub-

set of the doctrine known as ‘the mandate rule,’ pre-
vents trial courts from dismissing appellate judgment
and re-litigating matters already resolved by the appel-
late court.” Stokes v. Am. Airlines, Inc., 142 Md. App.
440, 446 (2002) (citations omitted). Under that doc-

trine, “a trial court is bound by the decision of an
appellate court in the case before it . . . ‘unless [the rul-
ing is] changed or modified after reargument, and nei-
ther the questions decided nor the ones that could
have been raised and decided are available to be
raised in a subsequent appeal.” Chesley v. Goldstein &
Baron, 145 Md. App. 605, 630 (2002) (quoting Turner
v. Hous. Auth. of Balt. City, 364 Md. 24, 32 (2001)).
“The doctrine, however, is a judicial creation borne of
procedure and convenience, rather than an inflexible
rule of law.” Stokes, supra, 142 Md. App. at 446 (citing
Hawes v. Liberty Homes, Inc., 100 Md. App. 222, 230
(1994)). “[W]hile the doctrine binds a Maryland trial
court to a prior decision of this Court in the same
case, this Court may, but need not, invoke the doc-
trine; in other words, we are not precluded from open-
ing up and reconsidering an issue we decided earlier,
in the same case, when exceptional circumstances so
warrant.” Chesley, supra, 145 Md. App. at 633 (citing
Hawes, supra, 100 Md. App. at 230). “Thus, ‘decisions
rendered by a prior appellate panel [of the Court of
Special Appeals] will generally govern the second
appeal, unless (1) the previous decision [was] patently
inconsistent with controlling principles announced by a
higher court and is therefore clearly incorrect, and (2)
following the previous decision would create manifest
injustice.” Id. (quoting Hawes, supra, 100 Md. App. at
231) (additional citations omitted) (alternations and
emphasis in original); accord Corby v. McCarthy, 154
Md. App. 446, 479-80 (2003); see also Turner, supra,
364 Md. at 34-35 (“It is well settled that the law of the
case doctrine does not apply when . . . controlling
authority has since made a contrary decision on the
law applicable to such issues.”) (Citations omitted).

A brief review of the chronology of the case is
helpful  in our analysis: Husband f i led his 1998
Complaint, which the circuit court dismissed. A year
later, this Court affirmed that decision, holding that dis-
missal was proper because “there is no basis for modi-
fying the alimony as set forth in the divorce decree.”
Andrulonis I, supra, slip op. at 15. An immediate earn-
ings withholding order, directing Husband to pay alimo-
ny by way of a wage lien, was subsequently issued. In
2003, the Court of Appeals decided Jacobsen, supra,
373 Md. 185, and held that, “unless an agreement
states explicitly that alimony survives a party’s remar-
riage, alimony terminates on the marriage of the recip-
ient  spouse.” Id. at 187. Relying on Jacobsen ,
Husband brought his second suit in 2008, which the
circuit court again dismissed.

Indeed, when Husband’s 2008 Complaint came
before the circuit court, that court was bound by the
law of the case that we set forth in Andrulonis I. This
Court, on the other hand, need not invoke the doctrine
of law of the case under the facts and circumstances
of this case. See Chesley, supra, 145 Md. App. at 633
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(citation omitted). Instead, because the Cour t of
Appeals decided Jacobsen between the time Husband
filed his first and second complaints, the principles
announced by the Jacobsen Court are now controlling
upon this Court. See Id.; see also Md. Cas. Co. v. S.
Norfolk, 54 F.2d 1032, 1039 (4th Cir. 1932) (“The for-
mer decision of this court became the law of the case;
and, while we have the power on a subsequent appeal
to reverse it, we exercise the power only in the most
unusual circumstances, as where . . . in a case involv-
ing the interpretation of a state statute or rule of prop-
erty, the Supreme Court of a state has rendered a
decision in direct conflict with our former decision.”).
Turning again to this case, absent an explicit agree-
ment, in writing, that support shall not terminate upon
remarriage, “the statutory presumption that alimony
terminates upon remarriage controls.” Jacobsen,
supra, 373 Md. at 189-90.

II. Collateral Estoppel (Issue Preclusion) 
We have articulated the doctrine of collateral

estoppel, or issue preclusion, as follows: “When an
issue of fact or law is actually litigated and determined
by a valid and final judgment, . . . the determination is
conclusive in a subsequent action between the parties,
whether on the same or a different claim.” R & D 2001,
LLC v. Rice, 402 Md. 648, 663 (2008) (citations and
internal quotation marks omitted). Therefore, the doc-
trine “looks to issues of fact or law that were actually
decided in an earlier action, whether or not on the
same claim.” Id. In applying this rule, we consider: “1)
the identity of parties, 2) the actual litigation of an
issue of fact or law, 3) the essentialness of the deter-
mination to the judgment and 4) the appealability of
that determination by the party against whom the issue
preclusion is being asserted.” Cassidy v. Bd. of Educ.
of Prince George’s County, 316 Md. 50, 62 (1989) (cit-
ing Murray Int’l Freight Corp. v. Graham, 315 Md. 543,
549 (1989)).

In Esslinger v. Balt. City, 95 Md. App. 607 (1993),
we stated that “collateral estoppel is inapplicable to an
issue of law . . . , when there is an intervening change
in the applicable legal context.” Id. at 627 (citing
Restatement (Second) of Judgment § 28(2) (1980)).
Further, we noted that “decisions stating ‘new law,’
[had previously been] held to constitute an ‘intervening
change in the applicable legal context’ sufficient to
make collateral estoppel inapplicable.” Id. at 629 (citing
Cassidy, supra, 316 Md. 50) (additional citations omit-
ted). Thus, because the issue of termination of alimony
based on F.L. § 11-108 was decided by the Court of
Appeals in Jacobsen between the time Husband filed
his first and second complaints, we hold that the doc-
trine of collateral estoppel (issue preclusion) does not
apply in this case.

III. Res Judicata (Claim Preclusion) 
“Res judicata, or the doctrine of claim preclusion,

‘bars the relitigation of a claim if there is a final judg-
ment in a previous litigation where the parties, the sub-
ject matter and causes of action are identical or sub-
stantially identical as to issues actually litigated and as
to those which could have or should have been raised
in the previous litigation.” Monarc, supra, 188 Md. App.
at 388 (quoting R & D 2001, supra, 402 Md. at 663)
(emphasis omitted). To invoke the doctrine, three ele-
ments must be present:

(1) the parties in the present litigation
are the same or in privity with the par-
ties to the earlier litigation; (2) the
claim presented in the current action
is identical to that determined or that
which could have been raised and
determined in the prior litigation; and
(3) there was a final judgment on the
merits in the prior litigation.

Id. (quoting R & D 2001, supra, 402 Md. at 663). In this
case, it is undisputed that the parties in the present liti-
gation are the same and that there was a final judg-
ment in the prior lit igation. Thus, we look to see
whether the “two causes of action are the same.” Id. at
388-89 (quoting John Crane, Inc. v. Puller, 169 Md.
App. 1, 25 (2006)).

In Kent County Bd. of Educ. v. Bilbrough, 309 Md.
487, 494 (1987), the Court of Appeals determined “the
scope of a ‘claim’ in the preclusion context.” In resolv-
ing the question of identity of claims, the Court adopt-
ed the approach found in the Restatement (Second) of
Judgments (“Restatement”) § 24 (1982):

(1) When a valid and final judgment
rendered in an action extinguishes the
plaintiffs claim pursuant to the rules of
merger or bar. . . , the claim extin-
guished includes al l  r ights of the
plaintiff to remedies against the defen-
dant with respect to all or any part of
the transaction, or series of connect-
ed transactions, out of which the
action arose.
(2) What factual grouping constitutes
a “transaction”, and what groupings
constitute a “series”, are to be deter-
mined pragmatically, giving weight to
such considerations as whether the
facts are related in time, space, origin,
or motivation, whether they form a
convenient trial unit, and whether their
treatment as a unit conforms to the
par t ies’ expectat ions or business
understanding or usage.

Kent County, supra, 309 Md. at 498 (footnote omitted),
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accord Anne Arundel County Rd. of Educ. v. Norville,
390 Md. 93, 108-09 (2005). Although “a mere change
in the legal theory, applied to the same set of facts
previously litigated, will not in and of itself avoid claim
preclusion,” id. at 495, “the scope of a cause of action
for claim preclusion purposes is not as broad as the
scope of permissible joinder under modern pleading
codes.” Id. at 497 (emphasis in original).

Generally, “when a state statute, which was the
basis of the first action, is held unconstitutional prior to
the second action, res judicata is applied to bar the
second action.” Esslinger, supra, 95 Md. App. at 626
(citations omitted). But, “if there has been prior to a
decision in the second action a true ‘change in circum-
stances,’ res judicata might well be inapplicable.” Id. at
626 n.6 (citing Restatement § 24 cmt. f); see also
Restatement § 26 cmt. e (“The adjudication of a partic-
ular action may in retrospect appear to create such
inequities in the context of a statutory scheme as a
whole that a second action to correct the inequity may
be called for even though it would normally be preclud-
ed as arising upon the same claim.”); Restatement §
26 cmt. f (“the courts, unaided by statute, may con-
clude that strong substantive policies favor such
allowance with respect to cases involving anticipated
continuing or recurrent wrongs”). Such is the case
here.

As the Cour t of Appeals stated in
Jacobsen:
The public policy set forth in § 11-108
clearly states that alimony does not
survive the remarriage of the recipi-
ent. To create an exception to that pol-
icy, an agreement must be equally
clear. We think a br ight- l ine rule
requiring an express provision provid-
ing that support shall not terminate
upon remarriage fosters cer tainty,
resolves ambiguity and reduces litiga-
tion.

Jacobsen, supra, 373 Md. at 190 (emphasis added).
Precluding Husband’s claim in this case would not only
undermine the public policy grounded in F.L. § 11-108,
but would foster a continuing wrong. Therefore, we
hold that Husband was not barred by the doctrine of
res judicata.4

For all of the foregoing reasons, we reverse the
judgment of the circuit court. Alimony paid by Husband
to Wife is hereby terminated as of the date of this deci-
sion, in accordance with Jacobsen.5

JUDGMENT OF THE CIRCUIT COURT FOR BALTI-
MORE COUNTY REVERSED. CASE REMANDED

FOR FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE PAID BY APPELLEE.

FOOTNOTES
1. Husband originally presented seven questions in his brief.
We have consolidated those questions into a single issue, as
each of them merely presented a separate argument with
regard to the circuit court’s grant of Wife’s motion to dismiss.

2. F.L. § 8-103 states, in part:

(b) Exception for provision concerning support of spouse.—
The court may modify any provision of a deed, agreement, or
settlement with respect to spousal support executed on or
after January 1, 1976, regardless of how the provision is stat-
ed, unless there is a provision that specifically states that the
provisions with respect to spousal support are not subject to
any court modification.

(c) Certain exceptions for provision concerning alimony or
support of spouse.- The court may modify any provision of a
deed, agreement, or settlement with respect to alimony or
spousal support executed on or after April 13, 1976, regard-
less of how the provision is stated, unless there is:

(1) an express waiver of alimony or spousal support; or 

(2) a provision that specifically states that the provisions with
respect to alimony or spousal support are not subject to any
court modification.

3. F.L. § 11-108 (Termination of alimony) states:

Unless the parties agree otherwise, alimony terminates:

(1) on the death of either party;

(2) on the marriage of the recipient; or 

(3) if the court finds that termination is necessary to avoid a
harsh and inequitable result.

4. It is also worth noting that Husband’s 2008 Complaint,
seeking withdrawal of the earnings withholding order and
reimbursement of alimony paid, could arguably be consid-
ered a different “transaction” under Kent County, supra, 309
Md. at 498, because the earnings withholding order was not
issued until after the previous litigation was concluded.

5. In so holding, we are not modifying or terminating
Husband’s obligations under the Agreement with regard to
the “fifty percent (50%) share of . . . Termination Payments,
Extended Termination Payments, Temporary Disabil ity
Payments, or other type of post-employment wages, income,
benefits or payments.” As far as we can ascertain, these pay-
ments, as written in the Agreement, are pension benefits
awarded to Wife and not subject to termination. We are also
not requiring Wife to return past alimony paid by Husband
prior to this decision.
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Brian Bare, appellant, and Abigail Bare, appellee,
settled by written agreement all issues pertaining to
their divorce, including custody and child support,
except for “uninsured medical expenses” of the chil-
dren. Their agreement provided in that respect:

The parties agree to reserve on the
issue of the parties’ . . . for medical,
dental, orthodontia, eyecare, hospital-
ization, counseling, and any other
health care expenses that are not cov-
ered by insurance and the par ties
shall present said issue to the [Circuit]
Court for determination.

The issue having thus been presented, the
Circuit Court for Cecil County ordered Mr. Bare to pay
basic child support in accordance with the applicable
statutory schedule and, in addition, to pay one-half of
their children’s medical expenses not covered by insur-
ance.

Challenging only that aspect of the divorce judg-
ment, Mr. Bare presents the following two issues for
our review, the first of which he characterizes as a
question of first impression:

1. Did the trial court err in ordering
Mr. Bare to pay, in addition to
basic child support, one-half of
the children’s “ordinary” medical
expenses, i.e., expenses that do
not qualify as extraordinary and
are not otherwise covered by

insurance? 
2. Did the trial court err in admitting

into evidence medical records
and receipts covering the period
after the Bares’ separation? 

We agree with Mr. Bare that the trial court erred
in ordering payment of ordinary medical expenses;
therefore, we shall vacate the orders regarding med-
ical expenses without reaching the evidentiary ques-
tion.

FACTS and LEGAL PROCEEDINGS 
The Bares were married on September 1, 1990,

and separated on August 14, 2006. Three children –
triplets — Brooke, Bronwin, and Blake — were born on
April 19, 1999. On February 1, 2008, the Bares execut-
ed a written settlement agreement that resolved cus-
tody and support issues, but reserved the issue of
post-separation uninsured medical expenses for reso-
lution by the court, as we have noted, supra.

At an August 12, 2008 trial, only the medical
expense issue was contested. Mr. Bare objected to
paying any portion of medical expenses that do not
qualify as “extraordinary,” arguing that such expenses
were covered by the basic child support obligation cal-
culated under the child support guidelines. See Md.
Code (1984, 2006 Rep. Vol., 2009 Cum. Supp.), Family
Law (F.L.) § 12-101 et seq. Conceding that some of
the medical expenses for which she sought reimburse-
ment were “standard garden variety” expenses that
could not be classified as extraordinary, Mrs. Bare
asserted that it had been the routine practice in Cecil
County for over “twenty-five years” for the court to
order the sharing of all medical expenses, regardless
of whether they qualified as extraordinary. She pro-
posed an even division of such expenses, but contend-
ed that the court “certainly has authority” to apportion
83.1% of such expenses to Mr. Bare, because he
earned that percentage of the combined family
income.

The trial court entered a judgment of divorce
requiring, inter alia, Mr. Bare to reimburse Mrs. Bare
for $1,198.15, representing a one-half share of the
“uninsured medical bills” that she paid after the sepa-
ration, and, in the future, to “pay one-half (1/2) of the
medical, optical, dental, orthodontia, hospitalization,
prescriptions, counseling, and any other health care
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expenses . . . that are not covered by insurance.” Mr.
Bare noted this timely appeal from that aspect of the
judgment.

DISCUSSION 

Determination of Child Support 
Maryland’s statutory child support scheme, codi-

f ied at F.L. § 12-101 et seq. , is premised on an
“income shares” model that “establishes child support
obligations based on estimates of the percentage of
income that parents in an intact household typically
spend on their children.” Voishan v. Palma, 327 Md.
318, 322-23 (1992).1 “Consistent with this model, the
legislature constructed the schedule in § 12-204(e),
which sets forth the basic child support obligation for
any given number of children based on combined
parental income.” Id. In addition to the monthly child
support obligation calculated under that schedule,
courts are authorized to require parents to pay an
apportioned share of certain child care expenses,2

“extraordinary” medical expenses, and certain school
and transportation expenses.3 The basic child support
obligation calculated under the subsection (e) sched-
ule and adjusted for these expenses is commonly
known as the “guidelines amount” of child support.

At issue in this appeal is F.L. § 12-204(h), permit-
ting the court to require payment of extraordinary med-
ical expenses, which provides:

(h) Extraordinary medical expenses. —
(1) Any actual cost of providing health
insurance coverage for a child for
whom the parents are jointly and sev-
erally responsible shall be added to
the basic child support obligation and
shall be divided by the parents in pro-
por t ion to their  adjusted actual
incomes.
(2) Any extraordinary medical expens-
es incurred on behalf of a child shall
be added to the basic child support
obl igat ion and shal l  be div ided
between the parents in proportion to
their adjusted actual incomes.

“Extraordinary medical expenses” is statutorily
defined to mean “uninsured expenses over $100 for a
single illness or condition.” F.L. § 12-201(g)(1). Such
expenses include “uninsured, reasonable, and neces-
sary costs for orthodontia, dental treatment, asthma
treatment, physical therapy, treatment for any chronic
health problem, and professional counseling or psychi-
atric therapy for diagnosed mental disorders.” F.L.
§ 12-201(g)(2).

“To further the purpose of the Guidelines, their
use is mandatory if the parents have a monthly com-

bined adjusted income of $10,000 or less.” Smith v.
Freeman, 149 Md. App. 1,  19 (2002). See F.L.
§ 12-202(a)(1); F.L. § 12-204(a)(1). “There is a rebut-
table presumption that the amount of child support
which would result from the application of the[se]
guidelines . . . is the correct amount of child support to
be awarded.” F.L. § 12-202(a)(2)(i). Nevertheless, this
“presumption may be rebutted by evidence that the
application of the guidelines would be unjust or inap-
propriate in a particular case.” F.L. § 12-202(a)(2)(ii);
see Beck v. Beck, 165 Md. App. 445, 449-50 (2005). A
trial court may not depart from the guidelines amount
of child support, either by decreasing or increasing
that obligation, unless it “determines that the applica-
tion of the guidelines would be unjust or inappropriate”
and “stat[es] the reasons for departing from the guide-
lines,” specifying on the record what the amount of
child support would be under the guidelines, “how the
order varies from the guidelines,” and “how the finding
serves the best interests of  the chi ld.” F.L.
§ 12-202(a)(2)(v). See Voishan, 327 Md. at 322; Beck,
165 Md. App. at 450.

The legislature adopted this comprehensive
framework governing child support with several goals
in mind.

In February of 1989, the General
Assembly enacted the Maryland Child
Support Guidelines as an emergency
measure. These guidel ines were
adopted in conformance with the
Chi ld Suppor t Enforcement
Amendments of 1984, 42 U.S.C. §§
651-667 (1982 & Supp. II 1984), and
federal regulations, 45 C.F.R. § 302.56
(1990). The guidelines serve several
purposes. First, the guidelines were
intended to remedy the low levels of
most child support awards relative to
the actual cost of rearing children.
Second, the guidelines were intended
to improve the consistency and equity
of child support awards. Third, the
guidelines were intended to improve
the efficiency of court processes for
adjudicating child suppor t awards.
Additionally, the failure to adopt such
guidelines could have resulted in the
loss of up to $35 million in federal
funds for Aid to Famil ies wi th
Dependent Children.

Tannehill v. Tannehill, 88 Md. App. 4, 11 (1991) (cita-
tions omitted). See Petrini v. Petrini, 336 Md. 453, 460
(1994). See generally 3-33 Family Law and Practice
§§ 33.08[2] (Matthew Bender 2009) (reviewing stan-
dardization of statutory provisions permitting deviation
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from mandatory child support guidelines adopted
under federal mandate).

1. Award of Ordinary Medical Expenses 
In the words of his brief, Mr. Bare contends that

“the trial court erred as a matter of law in ordering
[him] to contribute and pay 50% of non covered med-
ical expenses of the minor children that were not extra-
ordinary medical expenses’ as defined under” F.L. §
12-204(h). He does not dispute that the trial court had
authority to add to the amount of child support due
under the § 12-204(e) schedule an amount represent-
ing his apportioned share of any extraordinary medical
expenses. He further acknowledges that some of the
medical expenses covered by the judgment qualify as
extraordinary medical expenses. But, Mr. Bare com-
plains, the trial court improperly increased his child
support by requiring him to pay a share of other med-
ical expenses that do not meet the definition of extra-
ordinary; in his view, these ordinary medical expenses
are expenses that the child support calculated under
the F.L. § 12-204(e) guidelines schedule is designed to
cover. We agree.

When construing a statute, “we normally look
only to the language of the statute unless such lan-
guage is unclear or ambiguous. While our goal in
statutory interpretation is to ascertain and effectuate
the intention of the legislature,’ the primary source [for
discerning that legislative intent] is the statute itself.’”
Beck, 165 Md. App. at 450. In Boswell v. Boswell, 118
Md. App. 1, 35-36 (1997), aff’d on other grounds, 352
Md 204 (1998), we vacated an order requiring a father
to pay all unreimbursed medical expenses for his chil-
dren, in addition to the support calculated under the
child support schedule in subsection 12-204(e). But,
unlike Mr. Bare, Boswell did not argue that the court
lacked jurisdiction to add ordinary medical expenses
onto that basic child support obligation, probably
because he had agreed to divide all medical expenses.
See Boswell, 118 Md. App. at 35-36. Rather, Boswell
challenged the court’s order that he pay all of the med-
ical expenses, not merely an apportioned share of
them based on respective incomes, without explaining
i ts reasons for doing so, as required by F.L.
§ 12-202(a)(2)(iv). See id. at 34.

Pointing out that the statutory framework “makes
it very clear that a departure from the Guidelines must
be supported by the court’s written finding or a specific
finding on the record stating the reasons for depar-
ture,” we held that trial court erred in “order[ing] appel-
lant to pay the standard amount of child support under
the Guidelines in addition to all of the children’s unre-
imbursed medical expenses,” because it “stated no
reasons for declining to split extraordinary medical
expenses according to income, nor reasons for order-
ing appel lant to pay any unreimbursed medical

expenses not classified as extraordinary[.]” Id. at 35-
36. Although our decision rested on the court’s lack of
explanation for allocating all medical expenses to one
parent, our discussion makes it clear that any order
requiring a parent to pay for ordinary medical expens-
es is an unauthorized departure from the guidelines
unless the cour t finds special circumstances and
explains on the record why such an award is appropri-
ate, in the format specified by F.L. § 12-202(a)(2)(v).
See id.

Our rationale in Horsley v. Radisi, 132 Md. App. 1
(2000), is also instructive. The trial court required the
father to pay, in addition to the child support payment
calculated under the statutory schedule, his propor-
tionate share of expenses for various extracurricular
activities selected for their educational value, including
summer camps and music lessons. See id. at 25. We
vacated that award on the ground that it, too, was an
unauthorized increase in the guidelines amount of
child support, relying on a jurisdictional analysis of the
child support scheme that is equally applicable to this
case. See id. at 26-27, 29-30.

In Horsley, we began our review of the statutory
framework by pointing out that a child support obliga-
tion calculated under the subsection (e) schedule “is
premised on estimates of adequate expenditures that
married parents ordinarily spend on their children as a
proportion of household consumption,’ and the number
of children in the household.” Id. at 23-24. In order to
ensure that child support was set consistently and at
such realistic levels, the General Assembly deliberate-
ly restricted judicial authority to deviate from that
amount of child support by limiting such “add-ons” to
the narrow list of expenses spelled out in F.L. subsec-
tions 12-204(g) (child care), 12-204(h) (extraordinary
medical expenses), and 12-204(i) (school and trans-
portation expenses). See id. at 26-27. Writing for the
Court, Judge Hollander explained:

[T]he plain and unambiguous lan-
guage of the statute authorizes the
court to supplement the [§12-204(e)]
obligation only for certain categories
of expenses: child care, extraordinary
medical expenses; the cost of atten-
dance at a special or private elemen-
tary or secondary school; and trans-
portation expenses. It follows that the
court was not entitled to add to the
Guidelines obligation the cost of dis-
cretionary activities such as camp,
music lessons, tutoring, and gifted
and talented programs, even if such
activities are desirable or beneficial.
Therefore, we hold that the cour t
erred to the extent that it increased
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child support, above the Guidelines
calculation, by adding a portion of the
costs of these activities.

Id. at 26.
We emphasized that this construction of the child

support subtitle is consistent with the legislature’s
goals in adopting a standardized framework for child
support awards.

[T]he under ly ing premise of  the
Guidelines is to achieve some degree
of equity through uniformity. To that
end, the Guidelines were designed to
eliminate disparities in child support
awards that varied with the perspec-
tives of the particular judge hearing
the case or depended on the advoca-
cy skills of counsel. For example, one
child might desire bal let lessons,
while another might want to attend
soccer camp. One court might think
such opportunities are worthwhile,
while another judge would not.

The statutory scheme was care-
fully crafted to protect the best inter-
ests of children by creating a rebut-
table presumption that the Guidelines
amount of  suppor t  is  the correct
award. Although the cour t retains
some measure of discretion to modify
the child support award, that discre-
tion is not unlimited. . . . [T]he use of
the Guidelines limits the role of the
cour ts in deciding the par t icular
amount of suppor t with respect to
those levels of income to which the
Guidelines apply. . . .

We cannot sanction a result that
would have the effect of thwarting the
purpose of the Guidelines and instead
encourage a case-by-case analysis of
child support. To conclude otherwise
would fly in the face of the important
legislative objective of improving equi-
ty and consistency in child support
awards.

Id. at 26-27 (citations omitted).
For the same reasons that the tr ial cour t in

Horsley lacked authority to require payments for
extracurricular activities that do not fall within F.L.
§ 12-204(i), the trial court in this case lacked authority
to require Mr. Bare to pay for medical expenses that do
not meet the definition of “extraordinary” under F.L. §
12-201(g) and § 12-204(h). As we recognized in both
Boswell and Horsley, the General Assembly has care-
fully restricted the type of expenses warranting an

increase of the child support obligation established via
the schedules in F.L. § 12-204(e). In the case of med-
ical expenses, a court only has authority to order pay-
ment for extraordinary medical expenses, as that term
is narrowly defined in F.L. § 12-201(g).

In this instance, the court’s overbroad award of
all medical expenses, without regard to whether they
are ordinary or extraordinary, effectively requires Mr.
Bare to pay twice for ordinary medical expenses. As
indicated by the exclusion of such expenses from the
short list of explicitly authorized “add-ons,” the child
support payments imposed under the FL. § 12-204(e)
schedule are designed to cover typical costs of raising
children, including ordinary medical expenses such as
the medications and co-payments for which Mrs. Bare
sought reimbursement. Allowing courts to make such
an award as an exercise of “equitable powers,” as sug-
gested by Mrs. Bare, would require us to ignore the
legislatively imposed limits on deviations from the child
support guidelines, at the risk of undermining the criti-
cal objective of standardizing child support obligations.
Indeed, to the extent that such awards have been
made routinely in Cecil County, as counsel for Mrs.
Bare proffered to the trial court, and to this Court at
oral argument, there is an intolerable possibility of pre-
cisely the type of inconsistency that F.L. § 12-204 was
enacted to eliminate.

We are not persuaded by Mrs. Bare’s contention
that this construction of the statute will open the
proverbial floodgates for piecemeal litigation concern-
ing which expenses quali fy as ordinary medical
expenses covered by basic child support and which
qualify as extraordinary medical expenses that may be
apportioned between the parents. To the contrary, rec-
ognizing that courts may increase the scheduled child
support obligation established in F.L. § 12-204(e) only
for the three narrow categories of expenses identified
in subsections (g), (h), and (i) actually prevents
requests based on other non-qualifying expenses. In
most instances the statute makes it clear which med-
ical expenses are extraordinary, eliminating the need
to l i t igate (either retrospectively regarding past
expenses or prospectively regarding future expenses)
whether a particular expense meets the definition. We
emphasize that FL § 12-204(g)(1) provides that
“Extraordinary medical expenses” means “uninsured
expenses over $100 for a single illness or condition.”
(Emphasis added.) Because the General Assembly
enacted “expenses” in the plural, it would be possible
to aggregate discrete aspects of care or treatment of
“a single illness or condition” to reach the $100 thresh-
old.

Of course, our interpretation of F.L. § 12-204
should not be misunderstood to mean that a court may
never make an award of ordinary medical expenses in
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a guidelines case. As we tacitly recognized in Boswell ,
the cour t may enforce an agreement to pay such
expenses. See Boswel l , 118 Md. App. at  35.
Alternatively, there may be some instances in which a
significant number of ordinary medical expenses fall
upon a parent who is in precarious financial circum-
stances, potentially warranting a deviation from the
guidelines due to those unique difficulties, in accor-
dance with F.L. § 12-202(a)(2). But in either of those
situations, the court must still make an explicit finding
that such special circumstances exist, with a particu-
larized explanation of what the increase is and why it
is  in the chi ld ’s best interest . See F.L. § 12-
202(a)(2)(v); Boswell, 118 Md. App. at 35-36.

That is not what happened here. As this record
shows, there was no agreement regarding medical
expenses; to the contrary, Mr. Bare consistently object-
ed to paying for any medical expenses that do not
qualify as extraordinary. Moreover, Mrs. Bare did not
contend that there were special circumstances war-
ranting the court’s exercise of authority under F.L.
§ 12-202; nor did the court make any of the findings
necessary to justify such an order.4 We pointed out in
Goshorn v. Goshorn, 154 Md. App. 194 (2003), that 

the court may deviate from the guide-
l ines if their application would be
“unjust or inappropriate.” [F.L. § 12-
202](a)(2)(ii). But, in making such a
determination the court “shall make a
written finding or specific finding on
the record stating the reasons for
depar ting from the guidelines.” Id.
§ (a)(2)(v). The finding shall state:
“[T]he amount of child support that
would have been required under the
guidelines; how the order varies from
the guidelines; and how the finding
serves the best interests of the child.
Id.”

Id. at 219.
We therefore hold that the trial court erred in

depar t ing f rom the chi ld suppor t  guidel ines.
Specifically, the court did not have authority to require
Mr. Bare to pay, in addition to the required child sup-
port, for medical expenses that do not qualify as extra-
ordinary medical expenses. See F.L. § 12-204(h).
Furthermore, it should not have divided responsibility
for extraordinary medical expenses equally between
the parents, rather than apportioning responsibility
according to the Bares’ respective incomes, effectively
decreasing Mr. Bare’s child support obligation by doing
so, without stating any reasons. See id.; F.L. § 12-
202(a)(2).

Because the court did not differentiate between
extraordinary and other medical expenses, and did not

apportion expenses according to the Bares’ adjusted
actual incomes, we are unable to determine how much
of the $1,198.15 that Mr. Bare was ordered to pay for
past medical expenses represents improper reim-
bursement for ordinary medical expenses, or what Mr.
Bare’s properly apportioned share of extraordinary
medical expenses should be.

Accordingly, we shall vacate the orders concern-
ing medical expenses in the divorce judgment. We
shall remand for additional proceedings to resolve the
Bares’ claims with respect to past extraordinary med-
ical expenses and to impose an appropriate order with
respect to future extraordinary medical expenses.

2. Admissibility of Medical Records and Receipts 
Given our decision to vacate the medical expens-

es orders and remand for further proceedings, we
need not resolve Mr. Bare’s secondary complaint that 

the trial court erred in allowing med-
ical expenses and records of receipts
. . . from 10/06 through 8/08 in evi-
dence over [his] objection . . . where
the records were not certified busi-
ness records, contained hearsay, and
had never, prior to the parties’ appear-
ance in Court, been presented nor
provided to [him] or his counsel.

As a result of this appeal, and our remand, the
parties will have ample opportunity to consider (and
hopefully to resolve) which medical expenses qualify
as extraordinary, and which do not. If further eviden-
tiary proceedings are required, Mr. Bare will have a
fresh opportunity to challenge any medical receipts in
light of our ruling, and subject to the rules of evidence
relating to the introduction of documents and records.

JUDGMENT OF THE CIRCUIT COURT FOR
CECIL COUNTY VACATED AS TO ORDERS

RELATING TO PAYMENT OF ORDINARY MEDICAL
EXPENSES NOT COVERED BY INSURANCE;

CASE REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY APPELLEE.

FOOTNOTES
1. The 2010 General Assembly enacted revisions to the child
support scheme, with an effective date of October 1, 2010,
which have been presented to the Governor. See H.B. 500,
2010 Leg., 427th Sess. (Md. 2010) and S.B. 252, 2010 Leg.,
427th Sess. (Md. 2010) (enrolled and cross-filed bills). This is
the first update to the mandatory child support schedule
since its enactment in 1988. However, none of the changes
affect the relevant language regarding medical expenses that
we interpret and apply in this case. Moreover, child support
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calculated under the statutory schedule will continue to be
“based on economic estimates of child-rearing expenditures
as a proportion of household consumption,” according to
Fiscal and Policy Notes to H.B. 500 and S.B. 252, prepared
by the Department of Legislative Services. Whereas the
existing child support schedule reflects estimates “developed
in 1988 by Dr. Thomas Espenshade using national data on
household expenditures from the 1972-73 Consumer
Expenditure Survey conducted by the U.S. Bureau of Labor
Statistics,” the new schedule relies on “[a] Congressionally
mandated federal study on child-rearing costs . . . conducted
in 1980 by Dr. David Betson using data from 1980-86,” which
was “updated to 2008 price levels” and “adjusted to account
for Maryland’s above average housing costs.” Id.

2. F.L. § 12-204(g) provides in pertinent part that “actual child
care expenses incurred on behalf of a child due to employ-
ment or job search of either parent shall be added to the
basic obligation and shall be divided between the parents in
proportion to their adjusted actual incomes.”

3. F.L. § 12-204(i) provides:

(i) School and transportation expenses.
– By agreement of the parties or by order
of court, the following expenses incurred
on behal f  of  a chi ld may be div ided
between the parents in proportion to their
adjusted actual incomes:

(1) any expenses for attending a
special or private elementary or secondary
school to meet the particular educational
needs of the child; or 

(2) any expenses for transportation
of the child between the homes of the par-
ents.

4. Mrs. Bare suggests in her brief that, because the children
are triplets, the cost of co-payments for doctor’s visits and
medications “are too great a financial burden for one parent
to bear alone[.]” Although a showing of special circum-
stances arising from “exponential” medical costs incurred for
ordinary expenses such as co-payments might potentially
serve as a factual basis for a request to deviate from the
guidelines, Mrs. Bare did not make this argument below. Nor
did she invoke F.L. § 12-202 as grounds to depart from the
guidelines by ordering Mr. Bare to pay half of such ordinary
medical expenses.
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In the Circuit Court for Baltimore County, Hanna
Dziamko (“Wife”), the appellant, was divorced from
Taras Chuhaj (“Husband”), the appellee.1 The parties
reached a settlement agreement as to all custody, sup-
por t, and property issues (“the Agreement”). The
Agreement was placed on the record in open court
and incorporated, but not merged, into the judgment of
absolute divorce.

This appeal arises from the post-judgment entry
of a domestic relations order (“DRO”) and a constitut-
ed pension order (“CPO”) necessary to effectuate the
Agreement with respect to Wife’s entitlement to a
share of Husband’s pensions.2 Husband has moved to
dismiss the appeal. Wife opposes that motion and
poses two questions for our review,3 which we have
rephrased as:

I. Did the circuit court err in entering
the DRO and CPO proposed by
Husband because the orders failed
to properly calculate Wife’s share of
the pensions? 

II. Did the circuit court err in entering
the DRO and CPO proposed by
Husband because they did not oth-
erwise comply with the par t ies’
Agreement? 

For the reasons to follow, we will deny the motion
to dismiss. We answer both questions in the affirmative
and, accordingly, shall vacate both orders entered by
the circuit court and remand for the entry of new

orders consistent with this opinion.

FACTS AND PROCEEDINGS 
The parties married on November 25, 2000. They

had one child, Alina, born on March 10, 2002. After
more than seven years of marriage, the parties were
divorced on April 14, 2008.

Prior to the marriage, in 1988, Husband joined
the Maryland (Army) National Guard. He was serving
on reserve status when the parties married. For the
first four years of the marriage, Husband worked for
the City of Baltimore (the “City”) as a paramedic in the
fire department. He was required to contribute 6% of
his salary to the Fire & Police Employees’ Retirement
System of the City of Baltimore pension system. In
November of 2004, he was activated to full time duty in
the U.S. Army and has been serving full time since
that date. He is on a paid4 military leave of absence
from the City.

Wife attended pharmacy school during the mar-
riage and currently is employed by CVS Pharmacy.

On October 17, 2006, in the Circuit Court for
Baltimore County, Husband filed his complaint for
absolute divorce, which he later amended. On
December 14, 2006, Wife filed a countercomplaint. The
case went to a merits hearing on February 25, 2008.
After five days of testimony, the parties entered into
the Agreement, thereby resolving all outstanding
issues.

On March 5, 2008, the terms of the Agreement
were placed on the record in open court. As relevant to
the instant appeal, the parties agreed as follows:

[WIFE’S COUNSEL]: With respect to
the husband’s pension retirement
benefits from the fire department, wife
has an if-as-when interest as to half of
the marital share. Same with respect
to husband’s military pension, wife
has an if-as-[and]-when interest as to
half of the marital share. With respect
to the military pension, since it is fed-
eral in nature, husband agrees to exe-
cute whatever authorizations are nec-
essary so that wife can obtain infor-
mation regarding her interest in that
pension and further to authorize the
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military to make direct payment to
wife if she receives any interest in that
pension.

After the rest of the Agreement had been placed
on the record, the following colloquy occurred:

THE COURT: . . . . I think both parties should
understand that these pension rights are frozen in time
based on the length of the marriage. So it’s going to be
the number of months that you were married — 

[HUSBAND]: Yes, sir.
THE COURT: — that will determine the amount

of money she receives.
[HUSBAND]: Understood, sir.
THE COURT: So as the pension rights increase,

that does not necessarily mean her share is going to
increase.

[HUSBAND’S COUNSEL]: Correct, Your Honor.
THE COURT: I’m going to pull a number out of

the air. Let’s say you were in the service for 20 years
and you were married for four years. She’d be entitled
to that one half of that pension that was earned during
the four-year period.

* * *
THE COURTS: . . . . But I want you to understand

if you’re in there 20 or 30 years, the amount she
receives is frozen in time as of today.

[HUSBAND]: Understood, sir. I didn’t know.
THE COURT: A lot of people get confused, sir.
[HUSBAND]: Understood, sir.
The cour t issued the judgment of absolute

divorce on April 11, 2008, and it was entered in the
docket on April 14, 2008. The judgment provided, in
pertinent part:

2. That the agreement between the
parties, as set forth on the record in
open Cour t,  on March 11, 2008[5]

[hereinafter “Agreement”], entered
into by the parties, relative to custody,
child support, alimony, property rights,
counsel fees, court costs, etc., be and
the same is hereby approved and
made a part of and incorporated in
this Judgment of Absolute Divorce,
but not merged herein, having the
same force and effect as if fully set
forth herein. [See attached Reporter’s
Off ic ia l  Transcr ipt  Excerpt  of
Proceedings.] 

* * *
10. That the par ties promptly shall
submit to this Cour t one or more
Qualified Domestic Relations Order(s)
[hereinafter “QDRO(s)”] or Domestic

Relat ions Orders [hereinafter
“DRO(s)” ] ,  as def ined in the
Retirement Equity Act of 1984, as
from time to time amended, which
Orders shall address the retirement
benefits of the parties in accordance
with the said Agreement.

11. That this Court retains jurisdiction
to amend this Judgment of Absolute
Divorce, and/or the aforesaid
QDRO(s) or DRO(s) for the purpose
of maintaining its/their qualifications
as a QDRO(s) or DRO(s) under the
Retirement Equity Act of 1984, or any
other subsequent legislation; and,
both parties and the manager/admin-
istrator of  Plaint i f f /Counter-
Defendant’s retirement plans shall
take whatever actions may be neces-
sary to establish or maintain those
qualifications, provided that no such
amendment shall require the retire-
ment plan to provide any type or form
of benefits, or any option not other-
wise provided under the plan(s), and
further provided that no such amend-
ment or the right of the Court to so
amend will invalidate the order as
“Qualified” under the Retirement Act
or any related Act.

After entry of the divorce judgment, the parties
were unable to reach an agreement as to the terms of
the DRO and CPO. On March 16, 2009, Wife filed two
motions — one for entry of a DRO with respect to
Husband’s City pension and one for entry of a CPO
with respect to his military pension.6 Attached to each
motion was her proposed order, Husband’s proposed
order, the transcript of the March 5 hearing, and a
copy of the divorce judgment. Wife did not request a
hearing on her motion.

On March 21, 2009, Husband filed an opposition
to Wife’s motion with respect to the City pension. On
March 31, 2009, he filed an opposition to Wife’s motion
with respect to the military pension. Attached to each
was his proposed order. He did not request a hearing
either. As we shall discuss, the parties’ proposed
orders differed in many respects, most notably in the
manner each calculated Wife’s share of the pensions.

On April 9, 2009, the circuit court entered the
orders as proposed by Husband.7 The docket entries
state “Granted.” There was no accompanying memo-
randum opinion.

Wife noted a timely appeal. We shall include
additional facts as pertinent to the issues.
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MOTION TO DISMISS 
Husband moved to dismiss the appeal, arguing

that Wife cannot appeal from a consent order and that
she acquiesced in the judgment below by accepting its
benefits. Wife responds that she is not appealing from
the judgment of absolute divorce, which incorporated
the Agreement, but from the terms of the DRO and
CPO, entered post-judgment.

We shall deny the motion to dismiss. “The right to
appeal may be lost by acquiescence in, or recognition
of, the validity of the decision below from which the
appeal is taken or by otherwise taking a position which
is inconsistent with the right of appeal.” Rocks v.
Brosius, 241 Md. 612, 630 (1966). In keeping with this
principle, ordinarily, “no appeal will lie from a consent
decree.” Mercantile Trust Co. v. Schloss, 165 Md. 18,
24 (1933).

In the instant case, Wife is not appealing from a
consent decree, as Husband contends. Rather, she is
appealing from the entry of orders contemplated by
the consent decree. She contends and, as we wIll dis-
cuss, infra, we agree, that the orders entered by the
circuit court failed to effectuate the Agreement. When
the parties consent to certain terms and those terms
are not fulfilled by subsequent court orders, an appeal
may be heard. See Smith v. Luber, 165 Md. App. 458,
468-71 (2005) (appeal from a consent decree purport-
ing to memorialize the terms of an agreement placed
on the record appropriate where the consent decree
failed to reflect the parties’ agreement).

For the same reason, Husband’s acquiescence
argument also fails. Wife is not seeking to challenge
the judgment of absolute divorce, but to enforce its
terms. Thus, the fact that she accepted benefits from
the judgment, such as a monetary award, does not
affect her right to appeal.

DISCUSSION 

I.
Wife contends the parties’ Agreement that she

would be entitled to an “if-as-when interest as to half of
the marital share” of Husband’s pensions means that
her share should be determined using the Bangs for-
mula,8 She atgues that the DRO and CPO proposed by
Husband and entered by the circuit court erroneously
compute her share of the pensions to her detriment.
Husband counters that the Agreement did not contem-
plate use of the Bangs formula he references the trial
judge’s comments as proof of that fact. He contends
that the DRO and CPO entered by the court effectuate
the terms of the Agreement and that the orders should
be affirmed. We begin by setting forth the relevant
terms of the competing orders.

A. DRO
The DRO entered by the court, as proposed by

Husband, provided, in relevant part, that Wife was
“assigned” a portion of Husband’s pension as follows:

(a) The amount assigned to the
Alternate Payee from the Plan shall
be 50% (fifty percent) of the marital
property portion of the Member’s con-
tributions accumulated under the Plan
as of April 11, 2008 (the date of the
parties’ divorce)[9] The marital property
portion is a fraction, the numerator of
which is the number of months of
credited service acquired during the
parties’ marriage, and the denomina-
tor of which is the total number of
months of the Member’s total credited
service in the Plan determined as of
April 11, 2008. The parties were mar-
r ied on November 25, 2000, and
divorced April 11, 2008. The Alternate
Payee shall receive 50% of the afore-
mentioned marital property portion of
the Member’s contributions from any
payments made from the Plan to the
Member. The Alternate Payee’s share
shall be paid ratably, in accord with
the terms and conditions of the Plan,
if, as and when payments are made to
the Member.

In contrast, the DRO proposed by Wife provided
the following means of calculating her share of the City
pension:

i . Al ternate Payee’s Share. The
Alternate Payee’s Share shall be 50%
of the marital property portion of the
Member’s total benefit under the Plan.
The marital property portion is a frac-
tion of the Member’s total benefit at
the Determination Date, the numera-
tor of which is 88 (which represents
the total number of months of the par-
t ies’ marr iage dur ing which the
Member was a participant in the Plan,
not including the number of months of
DROP participation), and the denomi-
nator of the fraction shall be the total
number of months of the Member’s
participation in the Plan determined at
the Member’s Determination Date, not
including the number of months of
DROP par ticipation. The Alternate
Payee shall receive 50% of the afore-
mentioned marital property portion of
any payments made from the Plan to
the Member if, as and when such pay-
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ments are made. For purposes of this
Agreement the Determination Date is
the date of the Member’s retirement.

B. CPO
Under Husband’s version of the CPO, as adopted

by the circuit court, Wife’s share of the military pension
would be determined as follows:

(a) The amount assigned to the
Former Spouse from Member’s bene-
fits shall be 50% (fifty percent) of the
mar i ta l  proper ty por t ion of  the
Member’s benefit accumulated under
the Plan as of April 11, 2008 (the date
of the parties’ divorce). The marital
proper ty por tion is a fraction, the
numerator of which is the number of
the military reserve retirement points
accumulated by the Member during
the parties’ marriage, and the denomi-
nator of which is the total number of
months of  the Member’s mi l i tary
reserve retirement points determined
as of April 11, 2008. The parties were
married on November 25, 2000, and
divorced April 11, 2008.
(b) In the event that Member retires
from the military as an active duty
member, the numerator of the marital
f ract ion shal l  be the number of
months of credited military service
(including reserve service) during the
parties’ marriage through April 11,
2008, and the denominator of the
fraction shall be the Member’s total
number of months of military credited
service (including reserve service)
through April 11, 2008.
(c) The Former Spouse shall receive
50% of the aforementioned marital
property portion of any payments of
retired pay made from the military pay
center to the Member, if, as and when
such payments are made to the
Member.

Wife’s version calculated her share of the military
pension as follows:

B. Division of Military Retired Pay. The
Former Spouse is awarded a percent-
age (the “Stated Percentage”) of the
Member’s military retired pay (the
“Former Spouse’s Share”) to be com-
puted by multiplying 50% times the
applicable fraction(s) specified below.
(1) For any such military retired pay
that is based on the Member’s active

duty service, the numerator of the
fract ion shal l  be the number of
months of  marr iage dur ing the
Member’s creditable military service
(which number is 88 months) and the
denominator of which is the Member’s
total number of months of creditable
military service.

(2) For any such military retired
pay that is based on the Member’s
service for the Reserves, the numera-
tor of the fraction shall be the number
of reserve retirement points earned by
the Member during the parties’ mar-
riage (which number is __ points) and
the denominator of  which is the
Member’s total number of reserve
retirement points earned.

C. Bangs Formula
In Deering v. Deering, 292 Md. 115 (1981), the

Court of Appeals first enunciated the rule that a pen-
sion is marital property to the extent that it accrues
during the marriage. It recognized, however, the diffi-
culties in valuing this particular marital asset:

“[t]he problem of valuing prospective benefits
under a pension plan is frequently exacerbated by the
fact that unmatured rights may be terminated by death,
discharge, or other contingencies. Valuation is further
complicated by the dual nature of most pension plans.
If the employee continues to work until retirement, the
payments to the employee, to the extent derived from
employer’s contributions, are in the nature of deferred
compensation. If, however, the employee terminates
work before retirement age, the usual plan provides at
least for the return of employee contributions.” [(cita-
tions omitted).] 

Id. at 129 (quoting Bloomer v. Bloomer, 267
NW.2d 235, 238 (Wis. 1978)) (alterations in Deering).

The Court suggested three possible methods of
valuing pension benefits at the time of divorce. First, a
trial court could calculate the value of the member’s
contributions to the pension during the marriage, plus
interest. Second, the court could attempt to compute
the present value of the pension when it vests.10 Third,
the court could “determine a fixed percentage for [the
non-member] of any future payments [the member]
receives under the plan, payable to [the non-member]
as, if, and when paid to [the member].” Id. (quoting
Bloomer, supra, 267 N.W.2d at 241).

In Bangs, supra , this Court approved the appli-
cation of the third method to calculate the marital por-
tion of a pension earned both during and outside of a
marriage.11 59 Md. App. 350. Under that formula, the
marital portion (sometimes called the marital share) is
“a fraction of which the number of years and months of
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the marriage [] is the numerator and the total number
of years and months of employment credited toward
retirement is the denominator[,]” Id. at 356. The non-
member spouse’s share of the martial portion of the
pension is determined by applying an agreed-upon
fixed percentage to it. That fixed percentage then is
applied to any future payments received under the
pension plan. For example, if the parties were married
100 months during which the pension were accruing,
and the pension accrued for a total of 1,000 months
(from member’s employment to retirement), the marital
portion of the pension would be 1/10, or 10%. if the
pension payments were to be divided equally (by court
decision or agreement), the non-member’s share of
each payment, if paid to the member, as paid to the
member, and when paid to the member, would be 1/2
X 1/10 = 1/20, or 5%12 This “if, as, and when” method
of calculating the marital portion of a pension has
since been codified as the default method in Maryland.
See Md. Code (2006 Repl. Vol., 2009 Supp.) § 8-
204(b) of the Family Law Article (“FL”).13

Judge Moylan, writing for this Court in Heger v.
Heger, 184 Md. App. 83, 107 (2009), revisited Bangs,
noting that “[i]n determining the marital contribution
and the non-marital contribution toward the growth of a
pension, the use of the so-called Bangs formula calls
for cautious application.” He emphasized that Bangs
was concerned merely with calculating the marital por-
tion of a pension and that the formula applicable to the
facts of that ease would not necessarily capture the
appropriate share in every ease.14 Rather, this Court
should focus on the underlying principle, implicit in
Bangs, that the marital portion is the percentage of the
pension accrued during the marriage. That is, the
numerator must reflect “Years and months of marriage
IN WHICH THE PENSION CONTINUES TO ACCRUE
AND GROW.” Id. at 108 (emphasis in Heger).
D. Analysis

With this background in mind, we turn to the
Agreement and the orders attempting to effectuate its
terms. The parties agreed that Wife was entitled to an
“if-as-when interest as to half of the marital share” of
both pensions, i.e., that the marital portion of each
pension would be paid one-half to Wife if, as, and
when the pension payments were paid to Husband. As
is clear from our discussion above, “if, as and when”
has a specific meaning in Maryland with respect to
division of pensions. Wife is correct that this phrase
necessarily connotes application of the Bangs formula,
as clarified in Heger, among other cases.

Although Husband seems to contend in his brief
that the trial judge’s comments on March 5, 2008, con-
cerning the Agreement somehow altered its terms, at
oral argument his counsel candidly agreed that the
judge’s words could not change the parties’ agree-

ment. In our view, the judge, in stating that “these pen-
sion rights are frozen in time based on the length of
the marriage,” merely was explaining that the numera-
tor in the Bangs equation was “frozen.” This is a cor-
rect statement of the law, In any event, the terms of
the Agreement are those set forth by the parties, as
read into the record by Wife’s counsel. See Long v.
State, 371 Md. 72, 83-84 (2002) (“It is the parties’
agreement that defines the scope of the [consent]
decree.”) Husband’s counsel was given an opportunity
to add to or dispute any of its terms. He did not do so.

The terms of the DRO and the CPO, as adopted
by the circuit court, do not properly apply the Bangs
formula. We begin with the DRO. The City Plan is a
defined benefit plan to which Husband contributed at
the rate of 6% of his regular salary. As the name sug-
gests, under this type of plan, the benefit to the
employee is a defined amount calculated based on a
formula set forth under the plan, not based on a return
on investment.15 See Hughes Aircraft Co. v. Jacobsen,
525 U.S. 432, 439 (1999). Under the City Plan,
Husband’s salary, years of service, and total contribu-
tions to the plan all will factor into the amount of his
monthly benefit at retirement. Therefore, the exact
amount of the monthly benefit is not determinable until
he retires.

The DRO states that Wife’s share is 50% of the
“Member’s contribution accumulated under the Plan as
of April 11, 2008.” Language of this sort, defining the
marital portion of the pension by reference to contribu-
tions made, instead of benefits received, is inconsis-
tent with an “if, as, and when” share agreement, and
therefore is in error.16 The parties agreed that Wife
would be entitled to a one-half share of the marital
portion of the City pension on an if, as, and when
basis; accordingly, her share is a percentage of the
martial share of the benefit paid to Husband in this
defined benefit pension pian, not a percentage of his
contributions to the plan over the course of the mar-
riage. As explained above, in a defined benefit plan,
Husband’s contributions to the plan during the mar-
riage cannot be equated to the value of the pension
benefit that accrued during the marriage.

Second, the fraction Husband uses to determine
the marital portion of the pension does not properly
capture the mar i ta l  por t ion. The numerator of
Husband’s fraction is “the number of months of credit-
ed service acquired during the parties’ marriage.” This
is a correct formulation. Husband was working for the
City when the parties married and was employed there
full time for four years before beginning his military
leave of absence. It is not clear how many months of
his leave of absence will be credited to the Plan. As
emphasized in Heger, supra, the marital portion of the
City Plan must be based on the number of months the
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pension was accruing during the marriage.
The denominator used by Husband “is the total

number of months of the Member’s total credited ser-
vice in the Plan determined as of April 11, 2008.” Thus,
his fraction is composed as follows: (credited months
during the marriage) / (credited months before and
during the marriage). This is incorrect. Under Bangs,
supra, and as reflected in the DRO proposed by Wife,
the denominator should be the total number of months
during which the pension accrues, from employment to
retirement. This number, of course, will not be deter-
minable until Husband retires.

Husband’s proposed fraction actually results in
Wife’s receiving an inflated payment. We demonstrate
by example. If Husband were employed by the City for
five years (60 months) before the marriage, seven
years (84 months) during the marriage, and another
five years (60 months) after the marriage and until
retirement, for a total of 17 years (204 months),
assuming that all of those months were credited to the
Plan, under his formula, the marital portion of the pen-
sion would be 84/144, or 58.33%. Under the parties’
50% division agreement, Wife then would be entitled to
one-half of that, i.e., 29.16% of each pension payment,
if as, and when received. Using the denominator pro-
posed by Wife, however, which is all of the years dur-
ing which the pension accrued (204 months), her
share would be 50% of 84/204, or 20.58% of each
pension payment, as, and when received. It is the lat-
ter formulation, which is more beneficial to Husband,
that the Agreement required.

We now turn to the CPO. Military retired pay is a
federal entitlement that, much like a pension, provides
a monthly annuity for life upon retirement from the
armed forces. Military retired pay while on active sta-
tus is calculated based on the number of months of
service. In contrast, credit for service while on inactive
duty in the National Guard is calculated based on a
point system.17

As with the DRO, the CPO proposed by Husband
and adopted by the circuit court fails to effectuate the
Agreement in that it does not formulate a fraction con-
sistent with the Bangs formula. First, Husband charac-
terizes the marital share of the pension as “50% (fifty
percent)  of  the mar i ta l  proper ty por t ion of  the
Member’s benefit accumulated under the Plan as of
Apr i l  11, 2008 (the date ofthe par t ies’ divorce)”
(emphasis added). While the fractional formulation that
follows does not limit Wife’s share to a valuation of the
pension as of the date of the divorce, to the extent
Husband intends it to, this is not in keeping with the
Agreement and is in error for the same reasons
already discussed with respect to the DRO.

If Husband retires on reserve status,18 the numer-
ator is “the number of military reserve retirement

points accumulated by the Member during the parties’
marriage.” The parties are in agreement as to this fig-
ure and we agree that it is accurate.9 See Woodson v.
Saldana, 165 Md. App. 480, 485-491(2005) (dis-
cussing calculation of the marital portion of military
reserve retirement benefits). The denominator, howev-
er, is in dispute. Husband defines it as “the total num-
ber of months the Member’s military reserve retirement
points determined as of April 11, 2008.” Wife defines
its as “the Member’s total number of reserve retirement
points earned.” Again, we agree that Wife’s denomina-
tor is the correct formulation and that, as with the
DRO, Husband’s version actually inflates Wife’s share
of the military retired pay.

If Husband receives military retired pay based on
active duty, under his version the numerator of the
fraction is “the number of months of credited military
service (including reserve service) during the parties’
marriage through April 11, 2008[.]” Wife’s proposed
numerator differs slightly: “the number of months of
marriage during the Member’s creditable military ser-
vice (which number is 88 months)[,]” We agree with
Husband that the number of months should remain
undefined until such time as he retires as it is not
entirely clear how many months of credited service he
will receive for the first four years of the marriage while
he was on inactive status.

As to the denominator, Husband defines it as
“the Member’s total number of months of military cred-
ited service (including reserve service) through April
11, 2008,” while Wife defines it as “the Member’s total
number of months of creditable military service.”
Again, Wife’s formulation is the correct one.

II.
Wife asks this Court to vacate the orders as

entered and remand “with instructions to enter the
Domestic Relations Orders drafted by [her].” The
orders as proposed by Wife, however, also include lan-
guage related to survivor benefits, direct payment of
benefits from the military pension, and other boiler-
plate language that was in dispute below and is chal-
lenged by Husband on appeal.

First, under the DRO and CPO proposed by Wife,
Husband would be ordered to designate Wife, as
trustee for the couple’s minor child, to receive any sur-
vivor benefit. Wife argued below that the survivor ben-
efit was indistinguishable from the pension rights and,
accordingly, when the parties agreed that she was
entitled to half of the marital portion of the pensions,
they also agreed that she was entitled to a survivor
benefit under the pensions. During negotiations as to
the form of the DRO and CPO, however, Wife offered
to allow the parties’ minor child to be named as the
recipient of the benefit as a compromise position.



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT JULY 2010    33

Husband refused to agree to any order granting sur-
vivor benefits.

We agree with Husband that, under Maryland
law, a survivor benefit is separate and distinct from the
pension itself. See Potts v. Potts, 142 Md. App. 448,
466 (2002) (“[A]lthough survivor benefits are like a
pension, they have been treated as marital property in
their own right.”). Had the parties not reached the
Agreement, the burden would have been on Wife “to
expressly identify and value the survivor benefits sepa-
rately from the pension payments.” Id. at 468. It follows
that the parties would have had to expressly agree that
Wife (or the parties’ minor child) would be designated
as the benef ic iary under ei ther pension. The
Agreement that in fact was reached makes no mention
of survivor benefits and, accordingly, the language in
the DRO and CPO as proposed by Wife with respect to
this right expands upon what the par ties actually
agreed to.

The second issue involves the manner in which
Wife’s share of Husband’s military retired pay would be
distributed. Under the express terms of the Agreement,
Husband promised “to execute whatever authoriza-
tions are necessary so that wife can obtain information
regarding her interest in that pension and further to
authorize the military to make direct payment to wife if
she receives any interest in that pension.” (Emphasis
added.) After the entry of the judgment of absolute
divorce, however, it became apparent that “direct pay-
ment” of Husband’s military pension will not be possi-
ble because the military only will authorize direct pay-
ment to a former spouse if the marriage lasted at least
ten years (in addition to other requirements). See 10
U.S.C.A. § 1408(d)(2).20 The parties were married only
seven years. We agree with Husband that, despite the
parties’ agreement to the contrary, direct payment of
his military pension is not possible under federal law
and, accordingly, cannot be part of the order entered
by the circuit court. See Janusz v. Gilliam, 404 Md.
524, 536-37 (2008) (mutual mistake of law with regard
to aspects of a divorce settlement agreement not
grounds for rescission of agreement.) The order must
comply with the law and, on remand, the court must
enter an order in conformity with the law that provides
some method of payment other than direct payment.21

Next, Wife’s proposed orders included certain
language protecting her in the event Husband “circum-
vent[s] the Agreement by applying for other military
benefits in lieu of his retirement benefits.” She argues
in her reply brief that, because the parties agreed to
share Husband’s pension benefits, “[i]f the benefit is
ultimately paid in some form that is in lieu of such pay-
ments,” this benefit also must be divided based on her
fractional share. Husband opposes inclusion of this
language because the parties did not expressly pro-

vide for it in the Agreement.
The Agreement, by its terms, grants Wife an “if-

as-when interest as to half of the marital share” of
Husband’s military pension. This Court held in Allen v.
Allen, 178 Md. App. 145, 155 (2008), that a 

pensioned party may not hinder the
ability of the party’s [former] spouse to
receive the payment she has bar-
gained for, by voluntarily rejecting,
waiving, or terminating pension bene-
fits when they have entered into an
agreement which provides for the
other party to receive a percentage of
pension benefits, on a periodic basis,
when they become payable[.] 

To the extent that the boilerplate language utilized in
the CPO in the instant case merely effectuates the
holding in Allen, it does not run afoul of the parties’
Agreement. Accordingly, on remand, the CPO properly
may include standard language protecting Wife’s rights
to receive a share of any alternative forms of compen-
sation elected by Husband in lieu of his military retired
pay.

Lastly, the Agreement proposed by Wife con-
tained certain boilerplate language related to her right
to obtain information from the plan administrators and
to allow further modification of the DRO and CPO.
Husband contends that these provisions “could have
dramatic adverse consequences” for him and that they
“expand” Wife’s benefits beyond the scope of the
Agreement. We are not in a position to determine
whether the provisions challenged by Husband are
required by the City Plan administrators or are other-
wise required by federal law with respect to the military
retired pay. On remand, if the parties are unable to
reach an agreement as to the content and form of the
orders, the circuit court should conduct further pro-
ceedings to resolve these issues and enter orders in
conformity with this opinion.

ORDERS VACATED. CASE REMANDED TO THE CIR-
CUIT COURT FOR BALTIMORE COUNTY FOR FUR-

THER PROCEEDINGS NOT INCONSISTENT WITH
THIS OPINION. COSTS TO BE PAID BY THE

APPELLEE.

FOOTNOTES

1. We shall refer to the parties as “Husband” and “Wife” for
ease of discussion.

2. Thc order entered by the court was entitled “Order Dividing
Military Retirement Benefits.” We shall refer to it as a CPO
because, pursuant to 10 U.S.C.A. section 1408 (1998, 2009
Supp.) this type of order is the appropriate means of assign-
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ing a former spouse an interest in military retirement pay.
See generally, Marquis v. Marquis, 175 Md. App. 734, 739 n.1
(2007).

3. The questions as posed by Wife are:

I. Did the Circuit Court err in signing Appellee’s proposed
Order Dividing Military Retirement Benefits, because such
Order does not properly divide Appellee’s military retired
pay and because it contravenes the express terms of the
parties’ Agreement, which had been placed on the record
and approved by the Circuit Court? 

II. Did the Circuit Court err in signing Appellee’s proposed
Domestic Relations Order (Fire & Police Employees
Retirement System of the City of Baltimore Pension),
because such Order does not properly divide Appellee’s
pension [] and because it contravenes the express terms
of the parties’ Agreement, which had been placed on the
record and approved by the Circuit Court? 

4. In an opposition to a motion filed below, Husband made
contradictory statements regarding his leave of absence. He
“admit[ted]” the allegation contained in Wife’s motion that he
“continue[d] to receive regular pay as a paramedic from the
City” as of February 21, 2008, but later referred to his “unpaid
leave of absence.” He does not dispute Wife’s characteriza-
tion of his leave of absence as “paid” in his brief on appeal,
however.

5. The judgment erroneously states that the Agreement was
placed on the record on March 11, 2008. It actually was
placed on the record on March 5, 2008.

6. For ease of discussion, we refer to both as pensions. As
we discuss infra, however, military retired pay differs from a
pension in certain respects.

7. The judge who signed the orders was not the same judge
who presided over the merits hearing and the eventual settle-
ment agreement proceeding.

8. Bangs v. Bangs, 59 Md. App. 350 (1984).

9. As discussed, supra, although the trial judge signed the
judgment of absolute divorce on April 11, it was not actually
entered until April 14.

10. This method involves “considerable uncertainty” and can
be “speculative,” as “the benefits payable in the future would
have to be discounted for interest in the future, for mortality. .
. and for vesting.” Id. at 130 (quoting Bloomer, supra, 267
N.W.2d at 241).

11. If the pension were earned entirely during the marriage,
the marital portion would, of course, be 100%.

12. The court by decision or the parties by agreement could
adopt an unequal division of the marital portion of the pen-
sion. Using the same example, if by order or agreement, the
non- member’s share was to be one-third, then the non-mem-
ber would receive 3-1/3% of each payment if, as, and when
received by the member.

13. FL Section 8-204(b)(1) provides that “[t]he court need not
determine the value of a pension, retirement, profit sharing,
or deferred compensation plan, unless a party has given
notice in accordance with paragraph (2) of this subsection
that the party objects to a distribution of retirement benefits
on an ‘if, as, and when’ basis.”

14. This is so because in Bangs, the numerator was the

“number of years and months of the marriage.” If a pension
did not accrue throughout the entire marriage, however, this
formulation would be incorrect.

15. In contrast, a defined contribution plan, like a 401(k), is
an individual account that is portable. The employee con-
tributes pre-tax dollars to the plan (often with the employer
matching) at a rate of his or her choice, with certain limita-
tions. Upon retirement, the “employee receives whatever level
of benefits the amount contributed on his behalf will provide.”
Hughes Aircraft Co., supra , 525 U.S. at 439 (quoting
Nachman Corp. v. Pension Benefit Guar. Corp., 446 U.S. 359,
364 n.5 (1980)).

16. WhiIe the City DRO as proposed by Husband and issued
by the court uses language suggesting that the contributions
are being valued, it also sets forth a fraction to be used in
calculating Wife’s share of payments made on the pension. It
thus conflates the concept of a defined contribution plan
(such as a 401K), with a defined benefit plan (such as a gov-
ernment pension that pays out a monthly benefit upon retire-
ment). Those plans are inherently different and cannot be
lumped together in a single formula. At oral argument, coun-
sel for Husband went so far as to say that the fraction for
determining Wife’s interest in the City pension should be the
number of months of marriage during which the pension was
earned over the monetary amount paid into the pension over
the period of the marriage. A fraction composed of a numera-
tor and denominator that are completely different variables is
unworkable. See Heger, supra, 184 Md. App. at 108-09
(“Both the numerator and the denominator, moreover, must
compute similar units of measurement, lest the so-called
fraction be meaningless gibberish.”). Husband’s counsel later
said in oral argument that no fraction should be used at all.

17. Husband states that weekend drills are allotted 4 points,
while the annual two-week training session is allotted 14
points. Thirty points is the equivalent of one month of service
and 360 points is equated to one year of service. He earned
62 points per year from 1988 until 2004 when he was called
up to active duty. This amount consists of one weekend drill
per month and one two-week training per year. Thus, he
would have earned 248 points in the first four years of the
marriage or 8.26 months (.688 of a year).

After being called up to active duty, he earned an addi-
tional 41 months of credit, for a total of 49.26 of credited
months of service during the marriage.

18. Both parties compute Wife’s share differently based on
whether Husband retires from the military while on active
duty (his current status) or while on inactive status as a
member of the National Guard. We will assume that this is
the appropriate method of computing his military retired pay.

19. Wife’s phrasing differs only slightly: “the number of
reserve retirement points earned by the Member during the
parties’ marriage (which number is __ points)[.]”

20. Section 1408(d)(2) provides:

If the spouse or former spouse to whom payments are to be
made under this section was not married to the member for a
period of 10 years or more during which the member per-
formed at least 10 years of service creditable in determining
the member’s eligibility for retired pay, payments may not be
made under this section to the extent that they include an
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amount resulting from the treatment by the court under sub-
section (c) of disposable retired pay of the member as prop-
er ty of the member or proper ty of the member and his
spouse.

21. Wife’s proposed order states that payments should be
made to her “directly by the Member,” i.e., Husband. It also
states, however, that “[t]he Member shall instruct the DFAS to
make payment of Former Spouse’s Share by allotment pay-
ment[.]” She argues on appeal that she must be paid directly
by the military.
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Jason and Nicole Brandenburg, the appellants,
challenge an order of the Circuit Court for Anne
Arundel County awarding Laura and David LaBarre,
the appellees, visitation with the appellants’ four minor
children.1 The appellees are the paternal grandparents
of the children.2 The appellants pose two questions for
our review, which we have combined and rephrased as
one:

Did the circuit court err in finding that
exceptional circumstances existed
justifying an award of grandparental
visitation rights?

We answer this question in the affirmative and,
accordingly, shall reverse the visitation order.

FACTS AND PROCEEDINGS
Jason and Nicole were married on June 2, 1998.

They have four children: Tyler, born July 7, 1998 (age
11); Zachary, born September 14, 2001 (age 8);
Matthew, born August 9, 2004 (age 5); and Jordan,
born May 18, 2007 (age 3). They currently reside in
Glen Burnie.3

At the time of the trial in this matter, the LaBarres
had been married for just over 30 years. Jason was
almost two years old when they marr ied. By al l
accounts, David has been the only father figure in
Jason’s life. The LaBarres also reside in Glen Burnie.

At all relevant times, Jason was employed full-
time with BGE Home. From 2004 until May of 2006,

Nicole was employed on a part-time basis for various
employers. In June of 2006, she began working full
time for SunTrust Bank in Annapolis. She continued to
work there until February of 2008.4

Laura does not work due to a neck injury she
sustained on the job in 1999. David works full time for
a roofing and siding company. He also works many
Saturdays.

From 2004 until June of 2006, Laura and David
provided occasional care for the children, depending
on the Brandenburgs’ needs, and spent time with them
on weekends and holidays when possible. For an 18-
month period between June of 2006 and February of
2008, Laura provided free childcare for the children in
her home on a daily basis, with the exception of 8
weeks in the summer of 2007 following Jordan’s birth.
During that time period, Matthew and Jordan also
spent Sunday nights at the LaBarre house,5 so that
Nicole could attend an early Monday morning meeting
without having to wake them.6 David assisted in caring
for the children on the occasions when they were at
his house in the evenings and on weekends.

In February of 2008, the parties became involved
in a personal dispute unrelated to the children. In the
aftermath of this fight, David told Jason that Laura
would no longer provide free childcare. Thereafter, the
Brandenburgs cut off all contact between their children
and the LaBarres. At that time, Tyler was 9, Zachary
was 6, Matthew was 3, and Jordan was almost 9
months old.

On April 23, 2008, the LaBarres filed a complaint
to establish visitation rights. They alleged that they had
provided daycare for their grandchildren since 2004,
including regular overnight care; that, “in virtually all
respects, [they] have served as parent figures to all of
these grandchildren for many years”; and that all four
children were “extremely bonded” to them, thus “creat-
ing exceptional circumstances.” They sought an order
granting them a schedule of visitation (not specified)
with the children.

The Brandenburgs answered the complaint and
filed a counterclaim for abuse of process.

On June 16 and 17 and August 10, 2009, the
case was tried to the court.7 Laura and David testified
on their own behalf and called 13 witnesses to testify
as to their character and the nature of their relation-
ship with the grandchildren.8 Overall, the evidence pre-
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sented by the LaBarres supported their allegation that
they had cared for their grandchildren on a nearly con-
tinuous basis from 2004 until 2008, including weekly
overnight care for several of the children. The testimo-
ny also supported their allegation that they had had a
loving, bonded relationship with the grandchildren.

Jason and Nicole testified on their own behalf
and called 10 witnesses to testify about their charac-
ter, the character of the LaBarres, and the then-current
well-being of the children.9 Their evidence supported
their claim that Laura had provided daycare continu-
ously for the 18-month period beginning in June of
2006, but that, aside from that period, the children’s
interactions with their grandparents were occasional.
There also was testimony that the LaBarres were
habitual marijuana smokers; that David regularly used
alcohol; that Laura suffered from bipolar disorder, but
was not currently taking medication for the condition;
and that the LaBarres physically disciplined the grand-
children against the wishes of their parents. Finally,
there was testimony that the four children were thriv-
ing, both academically and socially, in the approxi-
mately 16 months since they had ceased all contact
with the LaBarres.

At the conclusion of testimony and argument, the
trial court held the matter sub curia.

On October 28, 2009, the circuit court entered an
order granting the LaBarres “overnight unsupervised
visitation” with the four children on the third weekend
of every month from 5 p.m. on Friday until 7:00 p.m. on
Saturday. In addition, the LaBarres were to have “one
full and continuous week of unsupervised visitation”
with the children each summer. Finally, the order
directed the LaBarres to “refrain from any use of alco-
hol or illegal substances during said visits” and to
“respect and abide by any reasonable instructions
given to them by [the Brandenburgs] pertaining to
supervision and care of the [ ] children.”

In an accompanying memorandum opinion, the
circuit court made the following relevant findings of fact
and conclusions of law. After summarizing the evi-
dence presented by each side, as discussed above,
the trial court found the evidence presented by the
LaBarres “to be highly credible” and the evidence pre-
sented by the Brandenburgs “to be lacking in credibili-
ty.” The court found that the evidence showed that the
LaBarres were “essentially good people with some
human flaws that, it must be noted, have not had a
negative effect upon [their] relationship with the four
children.”

The trial judge found that David is a “stern man
with a strong personality” who “may on occasion rub
certain people the wrong way,” but rejected evidence
presented by the Brandenburgs that he ever had
abused the minor children. As to Laura, the court

found that she indeed suffers from bipolar disorder, by
her own admission, but concluded that the evidence
was such that “her condition is well under control and
has in no way diminished her capacity as a caregiver.”

The court found that both Laura and David are
occasional marijuana users, again by their own admis-
sion. It found, however, that they had “assiduously
avoided using marijuana in any manner that could
affect their ability to provide care for and supervision
over the children in question” and that they similarly
would not allow it to do so in the future. Finally, the
cour t noted that the LaBarres’ “alleged character
flaws” had not seemed to bother the Brandenburgs
when the children had been in their daily care.

Citing the Maryland Grandparents Visitation
Statute (“GVS”), Md. Code (2006 Repl. Vol., 2009
Supp.), Section 9-102 of the Family Law Article (“FL”),
and Koshko v. Haining, 398 Md. 404 (2007), the court
explained that a threshold showing of either parental
unfitness or exceptional circumstances is required
before grandparental visitation can be ordered. As
parental unfitness was not alleged, it considered only
whether exceptional circumstances had been demon-
strated. The court emphasized that this was an “inher-
ently fact-specif ic analysis,” quoting Aumil ler v.
Aumiller, 183 Md. App. 71, 81 (2008), to be determined
on a case-by-case basis, but requiring a showing of
“significant deleterious effect,” id. at 84, on the minor
children caused by the lack of grandparental visitation.

Applying the law to the facts before it, the court
opined as follows:

In the instant case, it belies both com-
monsense and a decent regard for the
importance of human relationships to
suggest, as the [Brandenburgs] do,
that the four children in question suf-
fered no “significant deleterious effect”
when, as the result of a bitter dispute
between their parents and paternal
grandparents, they were swiftly and
abruptly denied any contact with close
and loving relatives whom they had
grown accustomed to seeing, for
hours at a time, on a daily basis over
a period of several years. And it belies
commonsense and a decent regard
for the importance of human relation-
ships to suggest that  the
[Brandenburgs’] four children are not
continuing to suffer harm as, at the
time of this opinion, they have been
denied contact with the [LaBarres] for
an uninterrupted period of nearly two
years. The [LaBarres] are not, as the
[Brandenburgs] claim, the proverbial
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grandparents of benign cliché who, on
occasion, drop by to take the grand-
kids to the zoo. To the contrary, as we
have seen, the [LaBarres] were, along
with the [Brandenburgs], the essential
and ever-present adult figures in the
lives of all four children. . . . [T]hree of
the four children had been cared for
by the [LaBarres], on a daily basis
during vital formative years, for at
least half their lives at the time they
were suddenly and summar i ly
deprived of that care.

The court rejected the Brandenburgs’ assertion
that the LaBarres needed to present direct evidence of
harm to the minor children, concluding that this would
be impossible where, as here, they had been denied
contact with the children. It emphasized that it was the
court’s role, as the fact finder, to draw reasonable
inferences from the facts presented and that it was a
“commonsense inference[ ] from the particular facts of
the instant case” that significant deleterious effect had
resulted to the children.

Finally, despite its earlier recognition that the
Brandenburgs’ parental fitness was not challenged, the
trial court concluded that, under the facts presented,
the presumption that fit parents act in the best inter-
ests of their children had been rebutted. It found that
the Brandenburgs “allowed a dispute among adults to
overpower consideration of their children[’]s[ ] best
interests.”

Having concluded that the threshold of excep-
tional circumstances had been met, the court turned to
the best interests analysis. After considering the fac-
tors set forth in Fairbanks v. McCarter, 330 Md. 39, 50
(1993), overruled in part by Koshko, supra, 398 Md. at
445,10 the court concluded that it was in the best inter-
ests of the minor children to have visitation with their
grandparents. Final ly,  the cour t  denied the
Brandenburgs’ counterclaim for abuse of process.11

The Brandenburgs noted a timely appeal from
the visitation order and moved for a stay of the order
pending resolution of the instant appeal. The circuit
court granted the motion for stay.

DISCUSSION
The Brandenburgs, as the undisputedly fit par-

ents of the minor children, “are invested with the fun-
damental right of parents generally to direct and con-
trol the upbringing of their children.” Koshko, supra,
398 Md. at 422-23. “This liberty interest provides the
constitutional context which looms over any judicial
rumination on the question of custody or visitation.” Id.
at 423. In the instant case, the trial court concluded,
based on “commonsense inferences” drawn from its

factual finding that the LaBarres had been “essential
and ever-present adult figures in the lives of all four
children,” that exceptional circumstances existed per-
mitting the court to substitute its judgment of the best
interests of the minor children for that of the parents.
For the reasons that follow, we conclude that this was
error and that the visitation order must be vacated.

We recently explained that
[o]rders related to visitation or custody
are generally within the sound discre-
tion of the trial court, not to be dis-
turbed unless there has been a clear
abuse of discretion. See Walter v.
Gunter, 367 Md. 386, 391-92, 788
A.2d 609 (2002); Beckman v. Boggs,
337 Md. 688, 703, 655 A.2d 901
(1995). However, where the order
involves an interpretation and applica-
tion of statutory and case law, the
appel late cour t  must determine
whether the circuit court’s conclusions
are “legally correct” under a de novo
standard of review. Walter, 367 Md. at
391-92, 788 A.2d 609.

Barrett v. Ayres, 186 Md. App. 1, 10 (2009). The instant
order involved the application of the law of third-party
visitation to the facts and, thus, we review the ultimate
order de novo.

We begin with some background. Parents and
grandparents do not stand on the same legal footing
with respect to visitation. A parent’s right to visitation is
rooted in a fundamental constitutional liberty interest,
while any right to visitation possessed by grandparents
“is solely of statutory origin.” Koshko, supra, 398 Md. at
423. Maryland’s GVS provides that “[a]n equity court
may: (1) consider a petition for reasonable visitation of
a grandchild by a grandparent; and (2) if the court
finds it to be in the best interests of the child, grant vis-
itation rights to the grandparent.”12 FL § 9-102.

In 2000, the United States Supreme Court decid-
ed Troxel v. Granville, 530 U.S. 57 (2000), calling into
question the constitutionality of the GVS. In Troxel, a
plurality of the Court held that application of a grand-
parental visitation statute in a manner that accords no
deference to the decision of a fit parent to deny or limit
visitation is unconstitutional because it infringes upon
the parent’s fundamental right, under the Due Process
Clause of the 14th Amendment, to make decisions
about the care, custody, and control of his (or her) chil-
dren.

Post-Troxel , in Koshko, supra, our Cour t of
Appeals was presented with a direct challenge to the
constitutionality of the GVS. That case, like the instant
case, involved a married couple — the Koshkos —
who opposed visitation between their three minor chil-
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dren13 and the children’s maternal grandparents — the
Hainings. Like the situation in the case at bar, a bitter
personal dispute unrelated to the children was the
impetus for the Koshkos to cut off contact and for the
Hainings to petition for visitation pursuant to the GVS.
After a trial, the circuit court found that it was in the
best interests of the minor children to have visitation
with their grandparents and awarded the Hainings a
four-hour visit every 45 days and quarterly overnight
visits. The Koshkos appealed.

This Court held that the GVS was not facially
invalid because it could be “supplemented by judicial
interpretation with an inferred presumption that
parental decisions regarding their children are valid,”
thus reconciling the decision with Troxel Koshko,
supra, 398 Md. at 425 (summarizing this Court’s hold-
ing). We also held that, consistent with a line of cases
distinguishing third-party visitation disputes from third-
party custody disputes, there was no need for an equi-
ty court to make a threshold finding of parental unfit-
ness or exceptional circumstances before awarding
visitation rights to grandparents under the GVS. See
Koshko, supra, 168 Md. App. at 577-84. Rather, we
looked to the decision in Fairbanks, supra, which set
forth factors relevant to a best interests analysis with
respect to grandparental visitation.

The Court of Appeals granted cer tiorari and
affirmed in part and reversed in part this Court’s deci-
sion. After an extensive review of third-party custody
and visitation cases in Maryland and the Troxel deci-
sion, the Cour t of Appeals turned to the GVS. It
agreed with this Court that the GVS was facially valid
under Troxel by application of the presumption in favor
of fit parents, discussed supra. It concluded, however,
that even with this presumption, the GVS still ran afoul
of the due process protections afforded by Article 24 of
the Maryland Declaration of Rights because it worked
an unconstitutional intrusion upon the liberty rights of
fit parents to control access to their children.

The Court explained that “visitation is a species
of custody, albeit for a more limited duration.” Koshko,
supra, 425 Md. at 429 (citing Beckman, supra, 337 Md.
at 703 n.7). While previous cases had drawn a sharp
distinction between third-party visitation and third-
party custody in terms of the intrusion on parental
autonomy, the Court emphasized that the “lesser
degree of intrusion” did not warrant a lower threshold
of constitutional scrutiny. Id. at 430 (emphasis in origi-
nal). When it applied strict scrutiny to the statute, the
Court concluded that the “parental presumption we
engrafted onto the GVS saves it from per se invalida-
tion under Troxel, but it is not sufficient, by itself, to
preserve the constitutionality of the statute.” Id. at 439.
The Court held that it would interpret the GVS to
require “a threshold showing of either parental unfit-

ness or exceptional circumstances indicating that the
lack of grandparental visitation has a significant dele-
terious effect upon the children who are the subject of
the petition.” Id. at 441 (footnote omitted). This is the
same threshold showing already applicable in the
third-party custody setting. See, e.g McDermott v.
Dougherty, 385 Md. 320, 325 (2005); Ross v. Hoffman,
280 Md. 172, 178-79 (1977).

The Court remanded the case to the circuit court
for further proceedings to determine if that threshold
showing had been made. It noted that the burden
would be on the grandparents to make a prima facie
showing of parental unfitness or exceptional circum-
stances and, if so, then to “tip the scales of the best
interests balancing test in their favor.” Koshko, supra,
398 Md. at 445 n.23.

In one of the two reported decisions under the
GVS since Koshko, we declined to further define the
term “exceptional circumstances” in the context of the
GVS. In Aumiller, supra, 183 Md. App. at 71, the circuit
court denied visitation rights to paternal grandparents
of two minor children.14 The children’s father was
deceased and the children’s mother opposed visita-
tion. The paternal grandparents had had very little con-
tact with the grandchildren for several years prior to
the visitation petition. The circuit court concluded that
the grandparents had not produced legally sufficient
evidence of exceptional circumstances. We agreed
that there was not any evidence of current or future
harm to the children caused by the lack of visitation
and, thus, affirmed the order of the circuit court.

We explained that “[t]he factors used to deter-
mine the existence of exceptional circumstances” have
been well established in the context of third-party cus-
tody disputes, id. at 80, although they are not always
particularly relevant or helpful in the context of visita-
tion disputes.15 We declined, however, to set forth addi-
tional factors relevant to the visitation context, empha-
sizing instead that each case must be decided on its
own facts.

In response to the grandparents’ argument that
the trial court had failed to consider future detriment to
the children caused by lack of grandparental visitation,
we opined that such a finding “must be based on solid
evidence in the record, and speculation will not suf-
fice.” Id. at 81-82. Quoting McDermott, supra, a third-
party custody case, we stated that “it is a weighty task
. . . for a third party . . . to demonstrate “exceptional cir-
cumstances” which overcome the presumption that a
parent acts in the best interest of his or her children
and which overcome the constitutional right of a parent
to raise his or her own children.” Id. at 82 (quoting 385
Md. at 424).

We also rejected outright the grandparents’ con-
tention that the mother’s refusal to allow any contact
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between the children and the grandparents itself
amounted to exceptional circumstances, concluding
that such an interpretation of “exceptional circum-
stances” would eviscerate the holding in Koshko. While
we sympathized with the plight of grandparents denied
any access to their grandchildren, we explained that
who a parent “allows her children to associate with [is]
the type of matter[ ] within the fundamental rights of
parents that Koshko painstakingly sought to protect.”
Id. at 82-83. Finally, we considered the type of evi-
dence of harm that grandparents might present to sat-
isfy the exceptional circumstances threshold, conclud-
ing that “[e]xpert testimony may be desirable and, fre-
quently, may be necessary” to meet the burden
imposed in Koshko. Id. at 85.16

We return to the instant case. On the evidence
adduced, the trial court erred as a matter of law in
concluding that the LaBarres proved the existence of
exceptional circumstances necessary to overcome the
Brandenburgs’ right to control access to their children.
Accepting the trial judge’s factual findings, the sum of
the evidence he deemed credible was that the children
were cared for by the LaBarres on a daily basis for
several years and that the children frequently spent
the night at their house as well. The two oldest boys —
Tyler and Zachary — were in school most of the day
during the week, but were picked up after school by
Laura and also frequently spent the weekend at the
LaBarre house. The two youngest children were in full-
time care with Laura during the week. According to the
court, the LaBarres were “ever-present adult figures in
the lives of all four children.”

As the trial court conceded, however, there was
no evidence of harm to the children caused by the ces-
sation or absence of visitation. The LaBarres did not
question any of their witnesses on the subject of the
current condition of the children, nor did they cross-
examine the Brandenburgs’ witnesses as to this sub-
ject. They also did not present any expert testimony
with regard to the impact on the children of the cessa-
tion of contact with the LaBarres.

While we, like the trial judge, appreciate the diffi-
culty of establishing “significant deleterious effect”
upon children when there is no opportunity for contact,
we cannot presume such an effect when, as here, no
evidence of harm was adduced. The only evidence at
trial with respect to harm, vel non, supported the
Brandenburgs’ assertion that the children were thriv-
ing. Numerous witnesses for the Brandenburgs testi-
fied to this effect. Although the trial judge was free to
reject this evidence, he was not free to speculate
about the children’s actual condition. To be sure, if
there had been some facts in the record concerning
the condition of the children after contact ceased, rea-
sonable inferences could have been drawn from those

facts to conclude (if the facts supported it) that they
had suffered or were suffering harm by the cessation
of contact. The trial court was not permitted to draw an
inference from the mere amount of time the children
once had spent with the grandparents and the general-
ly loving and bonded relationship they had had with
them that the cessation of contact between the
appellees and the children had harmed the children.
The LaBarres bore the ultimate burden of showing
harm and they failed to present the court with facts
from which it could draw a reasonable inference of sig-
nificant deleterious effect.17

The bar for exceptional circumstances is high
precisely because the circuit court should not sit as an
arbiter in disputes between fit parents and grandpar-
ents over whether visitation may occur and how often.
In the instant case, the fit parents chose to end contact
between their children and the paternal grandparents
because of a personal dispute between the parties.18

Although the trial court may, and did, disagree with this
choice, it must defer to the parents’ wishes absent
proof of significant deleterious effect caused by the
cessation of visitation. No such proof was offered. For
all of these reasons, we shall reverse the visitation
order and remand for entry of an order denying the
petition for visitation.

ORDER OF THE CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY REVERSED.

COSTS TO BE PAID BY THE APPELLEES.

FOOTNOTES
1. For ease of discussion, we shall refer to the parties by
their first names when identifying them individually.

2. Laura is Jason’s mother and David is his stepfather.

3. The Brandenburgs resided in Parkville until June of 2006.

4. Initially, Nicole only worked from about 8:30 a.m. until 3:00
p.m. She later began working until 5:00 p.m.

5. Jordan was born in May of 2007 and was in Laura’s daily
care for a seven-month period following Nicole’s maternity
leave.

6. Tyler and Zachary did not spend the night because they
were in school from September through June. One of the
Brandenburgs would drop them at the bus stop in the morn-
ings and Laura would pick them up in the afternoon.

7. All of the evidence was introduced in June. Closing argu-
ments were presented in August.

8. The witnesses included Jason’s younger brother, Ryan
LaBarre; David’s sister; Laura’s mother and sister; and vari-
ous friends and neighbors of the LaBarres. The LaBarres
also called David’s father on rebuttal.

9. The witnesses included Nicole’s parents and aunt; David’s
mother and brother; neighbors of the Brandenburgs; and
neighbors of the LaBarres.
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There was discussion of calling Tyler as a witness, but
in the interim between the testimony in June and the contin-
ued hearing date in August, the Brandenburgs apparently
decided not to do so.

10. The Fairbanks Court proposed a non-exclusive list of fac-
tors for the trial court to consider when evaluating the best
interests of a child under the GVS, which included:

[T]he nature and stability of the child’s
relationships with its parents; the nature
and substant ial i ty of the relat ionship
between the child and the grandparent,
taking into account frequency of contact,
regularity of contact, and amount of time
spent together; the potential benefits and
detriments to the child in granting the visi-
tation order ; the effect, i f  any, grand-
parental visi tat ion would have on the
child’s attachment to its nuclear family; the
physical and emotional health of the adults
involved; and the stability of the child’s liv-
ing and schooling arrangements.

330 Md. at 50.

11. The counterclaim is not at issue in this appeal.

12. As originally enacted, in 1981, the GVS only permitted
petitions for visitation after dissolution of the marriage of the
minor child(ren)’s parents. Ch. 276 of the Acts of 1. This
restriction was removed in 1993 amendments to the statute.
Ch. 252 of the Acts of 1993. See also Koshko v. Haining, 168
Md. App. 556, 568-69 (2006) (discussing history of the GVS).

13. The oldest child was Andrea Koshko’s biological daughter
and Glen Koshko’s stepdaughter.

14. The circuit court initially had awarded visitation rights to
the grandparents, but Koshko was decided while the appeal
of the visitation order was pending. This Court remanded the
case to the circuit court for further proceedings in light of
Koshko.

15. These factors were first enunciated in Ross, supra, 280
Md. at 191:

[T]he length of time the child has been
away from the biological parent, the age of
the child when care was assumed by the
third party, the possible emotional effect
on the child of a change of custody, the
period of time which elapsed before the
parent sought to reclaim the child, the
nature and strength of the ties between
the child and the third party custodian, the
intensity and genuineness of the parent’s
desire to have the child, the stability and
certainty as to the child’s future in the cus-
tody of the parent.

16. In the second reported decision under the GVS since
Koshko, Barrett, supra, 186 Md. App. at 1, we held that the
desire of a fit parent to modify an existing grandparental visi-
tation order constituted a material change of circumstances
and shifted the burden to the grandparents to show excep-
tional circumstances.

17. We also note that the trial court, aside from observing the
particularly close relationship purportedly shared between

Matthew and the LaBarres, failed to make any distinction
between the children. Jordan, for instance, was just nine
months old when visitation ceased. The inference of harm
drawn with respect to the older children is even more specu-
lative with respect to a child of this age.

18. The Brandenburgs asserted that the decision to end con-
tact  was caused by numerous factors,  including the
LaBarres’ alleged use of physical discipline, their drug use,
and the nutritional choices they made while the children were
in their care. The trial court found this testimony to lack credi-
bility, however.
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In this case, we will review the Maryland statute
that addresses decisions about the disposition of the
body of a deceased person — Maryland Code (1982,
2005 RepI. Vol., 2008 supp.), Health-General Article
(“HG”), § 5-509 — in the context of a dispute among
siblings regarding the proper burial place for their
mother. Four of the siblings — Shlomo Edery, David
Edery, Michael Ben-Canaan, and Hanna Ben-Yehouda
(“the majority siblings”), appellees — filed a complaint
in the Circuit Court for Montgomery County, seeking
that court’s authorization for them to make all neces-
sary decisions regarding the final disposition of their
mother’s body, to the exclusion of two of their brothers,
Hanan Edery and Paul Edery, appellants. The majority
siblings alleged that their mother, Sultana Edery,
desired to be buried in Montgomery County, Maryland.
Hanan and Paul responded that it was their mother’s
wish to be buried in Israel, near her deceased hus-
band and a son who had predeceased her. After a
hearing, the circuit court authorized the majority sib-
lings to make final arrangements, and enjoined Hanan
and Paul from interfering with that process.

Hanan and Paul appealed. Although the mother
is now interred in the Mt. Lebanon Cemetery in Prince
George’s County, Hanan and Paul have not aban-
doned their quest to have their mother’s body laid to

rest in Israel. We conclude that the circuit court erred
in excluding relevant evidence about Sultana’s wishes
regarding the final disposition of her body. Accordingly,
further proceedings maybe required to resolve this dis-
pute, and we will remand the matter to the Circuit
Court for Montgomery County.

Factual Background and Proceedings 
Sultana Edery was born in Morocco on January

1,1923. While living in Morocco, she married and bore
six children. The family moved from Morocco to Israel
in July 1956, and a seventh child, appellee Shlomo,
was born there. Beginning in 1966, five of the children
emigrated to the United States. Avi, who died in
Jerusalem in 1972, is buried in Israel; and appellee
Hanna Ben-Yehouda still resides in Israel. In the late
1980s, Sultana and her husband moved to the United
States, and settled in Montgomery County, Maryland.
In 1989, Sultana’s husband returned to Israel, where
he died and was buried in the same cemetery as the
couple’s late son, Avi.

Although Sultana could speak in Hebrew, Arabic,
French, and Spanish, she could not read or write any
language. In July 2003, with the assistance of an attor-
ney, Sultana executed three documents: (1) a living will
and advance directives, (2) a durable power of attor-
ney, and (3) a last will and testament. None of these
documents said anything one way or the other about
Sultana’s wishes regarding the disposition of her body
following her death. Each of these documents was
signed with only her initials, as was her usual custom.
On or about February 10, 2007, Paul Edery mailed a
copy of the documents to Michael Ben-Canaan, one of
the appellees.

In January 2009, Sultana was a patient in the
intensive care unit of Shady Grove Hospital, and the
family members feared she did not have long to live.
Differences of opinion arose among the siblings as to
what to do with respect to burial once their mother
passed away. The majority siblings took the position
that Sultana should be buried in Montgomery County,
but Hanan and Paul took the position that their mother
should be buried in Israel.

The four s ibl ings who favored bur ia l  in
Montgomery County filed suit against brothers Hanan
and Paul in the Circuit Court for Montgomery County.
The complaint sought the following relief: (1) that the
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court grant the majority siblings legal authority “to
arrange for and make decisions regarding the final dis-
position of Sultana Edery upon her death”; (2) that the
court issue an injunction enjoining Hanan and Paul
from removing the body of Sultana from the State of
Maryland after her death; and (3) that the court issue a
declaratory judgment declaring the respective rights of
the parties relative to their mother’s final disposition
after death. Because they had been advised by
Sultana’s physicians that she could die at any moment,
the majority siblings also requested a temporary
restraining order and preliminary injunction to prevent
Hanan and Paul from removing Sultana’s body from
the State of Maryland upon her death. A temporary
restraining order was issued by the court, and a hear-
ing was scheduled on the request for preliminary
injunction.

Hanan and Paul responded with a petition to
rescind the protective order, advising the court: “It was
our mother’s wish to be buried in Israel. She dictated
and signed a statement to this effect on July 30, 2006.”
Hanan and Paul attached to their response a number
of affidavits and documents, including a copy of a doc-
ument that was hand-written in Hebrew, accompanied
by a certificate from a translator who stated that the
document, dated July 30, 2006, is translated as fol-
lows: “I, Sultana Edery, request from my son, Hanan
Edery, to ensure on my behalf, that I will be buried in
the Land of Israel, next to my husband and my son,
may they rest in peace.” The document indicated that it
was witnessed by Dr. David Kadosh. Also attached
was a copy of an e-mail from Dr. Kadosh to Hanan,
recounting that Kadosh had had a conversation with
Sultana about burying his own father in Israel .
According to Dr. Kadosh, Sultana responded that
Kadosh’s father was “a very Lucky man to have great
kids that would do that for him[;] that[’]s what I wish my
kids would do for me.” Hanan and Paul filed a request
for “an emergency hear ing to l i f t  the temporary
restraining order.” And they filed other papers intended
to persuade the circuit court of their mother’s desire to
be buried in Israel.

When the case came up for a hearing on the
majority siblings’ request for a preliminary injunction,
the court acknowledged the parties’ need for an expe-
ditious resolution of their dispute. The court asked
counsel for the majority siblings whether she would be
amenable to proceeding that day with a hearing on the
request for a final injunction. Counsel responded that
the supporting testimony would be the same at either
hearing, and she had “no problem” with proceeding on
the majority siblings’ request for a final injunction.

The court then inquired of Hanan: “Do you under-
stand what I’m talking about, sir?” Hanan responded:
“Yes. I would like to proceed on this as quickly as pos-

sible today.” After some discussion about the possible
need for an interpreter to assist Hanan and Paul, who
were both self-represented, Hanan asked to be heard,
and stated: “We want to proceed. . . .” The cour t
inquired: “Well, are you telling me that you want to pro-
ceed without the assistance of a Hebrew interpreter.”
Hanan repl ied: “Right. Correct.” The cour t  then
addressed Paul and asked: “Mr. Paul Edery, do you
agree?” Paul confirmed his agreement to proceed.

Michael Ben-Canaan then testified that he was
the oldest son of Sultana Edery. He stated that his
mother was gravely ill, and had been mentally incom-
petent for the past three years. Michael acknowledged
that his brother Paul had sent him three documents in
February of 2007, purportedly signed by Sultana on
July 15, 2003, appointing Hanan her attorney in fact,
and designating him to serve as her health care agent
to make health care decisions for her in accordance
with her advance directives. The will dated July 15,
2003, appointed Hanan to serve as personal represen-
tative of Sultana’s estate; the will named Paul as an
alternate personal representative. Michael said he
could not confirm that the initials on those documents
were in fact his mother’s customary initialed signature,
but he noted that, in any event, none of those three
documents mentioned a preference as to place of bur-
ial.

Michael fur ther acknowledged that, after the
majority siblings initiated the suit for injunctive relief,
he had observed, among the responsive documents
filed with the court by Hanan and Paul, a copy of the
hand-written document his mother had allegedly
signed in 2006 with respect to being buried in Israel.
Michael testified that, prior to filing suit, he had never
seen nor heard of such document 

On direct examination, Michael was asked: “Mr.
Ben-Canaan, do you know where your mother wants to
be buried upon her death?” He replied: “Without a
shadow of a doubt, she always mentioned to me that
she wanted to be buried amongst and where her chil-
dren reside, namely here in the United States,
Montgomery County.” To accommodate that wish, the
majority siblings had purchased a burial lot for Sultana
in Mt. Lebanon Cemetery, in Adelphi, Maryland.

According to Michael, it would not even be possi-
ble for Sultana to be buried in the same cemetery as
her deceased son and spouse because “[t]hat ceme-
tery is filled to the brim.” The next closest cemetery in
Israel was 15 minutes away, and Sultana’s daughter
who resides in Israel is approximately 200 miles away.
Michael also testified that Jewish burial customs man-
date burial before sundown on the day of death and
the tradition of “sitting Shivah,” both of which would be
impossible for the family to accomplish if Sultana was
to be buried in Israel.
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Hanan called as a witness Felix Sabban, one of
the persons who claimed to have been present on July
30, 2006, when Sultana initialed a statement indicating
a wish to be buried in Israel. Sabban identified the
hand-written document dated July 30, 2006. Sabban
testified that the body of that document was written by
Dr. David Kadosh, a dentist, who was, at the time, vis-
iting Sultana in a nursing home in Montgomery Village.
Hanan attempted to ask Sabban what Sultana had
said that day about wanting to be buried in Israel. The
transcript reflects the following:

BY MR. HANAN EDERY:
Q What did Sultana Edery tell Dr.
Kadosh? 
[COUNSEL FOR MAJORITY SIB-
LINGS]: Objection.
THE COURT: What she told Dr.
Kadosh regarding where she wanted
to be buried is not admissible. It’s
hearsay. So, I’ll sustain the objection.
BY MR. HANAN EDERY:
Q Did you hear Sultana Edery say
that she wanted to be buried in Israel? 
A [BY FELIX SABBAN] Yes, I did.
[COUNSEL FOR MAJORITY SIB-
LINGS]: Objection.
THE COURT: Sustained. That’s the
same thing I just told you. He’s the
witness and he’s reciting a hearsay
statement. She’s not available to be
cross-examined on that and it’s being
offered to prove the truth of the matter
that he’s stating.
BY MR. HANAN EDERY:
Q Did Dr. Kadosh treat Sul tana
Edery? 
A Yes.
Q And did he ask her that’s what she
wants? 
A Yes.
[COUNSEL FOR MAJORITY SIB-
LINGS]: Objection.
THE COURT: Sustained. This docu-
ment is not in evidence and are you
offering it in evidence? 
MR. HANAN EDERY: Yes.

After counsel for the majority siblings asserted
an objection “as to the entire contents of this docu-
ment as hearsay,” the court asked Hanan to proffer the
English translation of the document that was written in
Hebrew. Hanan responded.

MR. HANAN EDERY: The document
says, Sultana Edery wants her son

Hanan Edery to insure that she is
buried in Israel. . . . In Beersheva,
Israel next to her son and her hus-
band.
THE COURT: All right. That’s hearsay.
Because you’re asking me to take that
document to show that she wanted to
be buried in Israel. So, it’s hearsay
and I can’t admit that.

A second witness was called, and Hanan asked
the witness if he knew where Sultana wished to be
buried. Again, counsel for the majority siblings lodged
a hearsay objection, and the court ruled: “Again, this
calls for a hearsay answer. I wouldn’t allow him over
object ion to answer that  quest ion because the
response was hearsay.”

Hanan then testified. He told the court that his
mother, Sultana, had been “an observant Jew just like
my father for all of her life. And she is . . . an Orthodox
observant Jew.” She was an Israeli citizen, and, at the
time of the hearing, she was 86 years old. In the
recent years prior to the hospitalization, Hanan and
Paul had been principal caregivers for their mother.
According to Hanan, although Sultana’s health had
been in decline for several years, her mental state had
been good until the past year.

Hanan testified that he was present on July 30,
2006, when Dr. Kadosh prepared the hand-written doc-
ument referring to burial in Israel. The transcript
reflects the following:

A [BY HANAN EDERY] My mother
also signed in my presence the docu-
ment titled, all the three [sic] and then
the request for burial in Israel. I was
present and Dr. Kadosh spoke to — 
Q [BY THE COURT] That’s the docu-
ment that I’m not admitting.

* * *
A I was present. The document was
written by Dr. Kadosh.
Q All right. Well, it doesn’t, I under-
stand what you’re telling me but it
doesn’t matter.
A I want to explain it.
Q But it’s not anything that I’m going
to be able to consider because that
document is not admissible.
A But I’m a witness here.
Q I know that you’re a witness and it
doesn’t make it any less hearsay.

Nevertheless, Hanan testified: “My mother made
me promise to her, just like I brought her from Israel to
the United States, to take her back to Israel.” He
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added: “Although she thinks that this is a great coun-
try, . . . her love is Israel.”

Hanan also disagreed with Michael’s testimony
about the lack of burial space in Israel. Hanan testified:

Because I spoke to the Israeli Hevrat
Kadisha. It’s called the burial society,
the governmental agency that does,
and what they are willing to do is cre-
ate a space near, not exactly one next
to the other but that’s not what the
important thing is. The important thing
is that she will be buried where she
wants to be buried. In Beersheva,
Israel.

And the cemeteries get full. And
they built a new cemetery adjacent,
l ike a shor t distance from the old
cemetery. . . . [I]f it was possible, by
the religious Halakhah to move a body
from one place to another, it would be
done. But the Halakhah says you can
bring a body from the Diaspora to
Israel. You can uproot the bones to
Israel, but not in Israel from one place
to another. The importance of the bur-
ial in Israel is higher than whether you
are buried one next to the other.

To accommodate their mother’s wish, Hanan and
Paul had purchased a burial plot for their mother in
Beersheva, Israel, on December 11, 2008.

When Paul attempted to testify about a document
be had obtained from one of his mother’s former nurs-
es, the court interjected: “[A]nything that your mom
said about where she wanted to be buried is hearsay.
Unless it complies with the testamentary law of this
State and that means, unless it was in a will, or it com-
plies with the Health General Article.”

When the court asked Hanan if there were fur-
ther witnesses, Hanan inquired about the possibility of
having Dr. Kadosh testify via telephone from New York.
The court responded:

THE COURT: But Dr. Kadosh, as I
understand it, is simply going to give
me hearsay testimony about what
your— 
MR. HANAN EDERY: He wrote this
document.
THE COURT Whether he wrote it, I
don’t think you’re understanding what
I’m telling you. I don’t care if you bring
in 50 people who tell me they heard
your mom say she wants to be buried
in Israel. It’s still hearsay.

When the court offered Hanan a final opportunity

to present any further testimony, Hanan stated:
I just want to add for the record

that I saw with my own eyes, the doc-
ument that my mother specified exact-
ly where she wants to be buried, in
Israel, in Beersheva, Israel. And she
specifically requested that her son,
Hanan Edery, shall take care of all
arrangements for the funeral and the
burial in Israel, with my own eyes.

When the parties began closing arguments, the
court, sua sponte, reconsidered its ruling to exclude
the hand-written statement dated July 30, 2006. The
court observed that, although hearsay, the document
could come into evidence pursuant to HG § 5-509(a),
which provides that a person over 18 years of age
“may decide the disposition of the individual’s own
body after that individual’s death . . . by executing a
document that expresses the individual’s wishes
regarding disposition of the body. . . .”

After admitting the document, the court permitted
counsel for the majority siblings to recall Hanan as a
witness. Counsel for the majority siblings then asked
Hanan a series of questions casting doubt on the
authenticity of the document that purported to be an
expression of Sultana’s intent. Among the points
brought out during this examination was the fact that
the document had not been mentioned in several pre-
hearing statements made by Hanan. The point was
also made that Hanan had been briefly married to the
sister of Dr. Kadosh. Hanan contended he could not
remember when or for how long he was married to Dr.
Kadosh’s sister, although the doctor was a close per-
sonal friend. Counsel for the majority siblings suggest-
ed the Dr. Kadosh had owed Hanan a big personal
favor to repay Hanan for having entered into a mar-
riage of convenience with Kadosh’s sister. In closing
argument, counsel for the majority siblings asserted
that the hand-written document was a recently fabri-
cated forgery.

When Hanan began his closing comments, the
court advised him:

I don’t doubt that you two were the
primary caretakers in the later years
of her life. And it may be on a non-
legal level that I believe that she may
have told you she wanted to be buried
in Israel. . . .

* * *
The problem is, I’m not applying reli-
gious law here. I’m applying the law
and procedure of  the State of
Maryland. And I’ve already told you
that except for the document which I
reconsidered, because I quite frankly,
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erroneously excluded it.
Other than that document, which

is being questioned now, there isn’t
any evidence that I have before me
that she specifically wanted to be
buried in Israel. . . . [T]he only evi-
dence I have is this document which
is called into question. . . .

* * *
. . . I frankly do not doubt much

of what you tell me about what your
mom’s wishes were, although, again, I
cannot as a legal matter, consider
that.
After a break, the court delivered its
ruling from the bench, stating:
It goes without saying that this is a
very, very tragic case for many rea-
sons. Number one, although I’m sure
that Sultana lived a long and happy
l i fe, the t ime of  her demise is
approaching and unfortunately her six
surviving children cannot agree and
have divided themselves into two
groups over where her remains will be
buried. And I can tell you that as a
human being, as a Jew, my hear t
goes out to all of you.

* * *
[I]t’s clear to me that under Maryland
law, there are really two ways that a
person makes provision for the dispo-
sition of their body upon death. One is
by last will and testament. The second
is pursuant to a document prepared
under [HG §] 5-509.

I think everyone can concede,
after reviewing the last will and testa-
ment, that there is no provision made
therein for the disposition of Sultana’s
body upon her death. . . .

The document that I . . . initially
did not admit into evidence, but then
reconsidered and admitted, was a
document that was allegedly prepared
on July 30, 2006, and . . . the parties
have agreed that it says in Hebrew,
expresses the desire of Sultana to be
buried in Israel. . . .

* * *
. . . I think it’s quite possible, that

Sultana wanted to be buried in Israel,
or wants to be buried in Israel. Her
husband is there. Her son is there.

Sometimes when you outlive one of
your children, there’s no more heart-
breaking thing and you may want to
be with that child in eternity.

But as I said earlier in this case,
I have to decide this law [sic] not
based on passion or sympathy or pity.
I have to base it on the secular law of
the State of Maryland. . . .

. . . I really am not comfortable
with this document dated July 30,
2006. I’m just not comfortable with it.
It just doesn’t make sense to me that
it never got mentioned before. It does-
n’t make sense to me when I look at
the signature of Sultana three years
prior. It doesn’t look like her signature
. . . . It’s very tough for me to point fin-
gers in this case. It really is. Because
everybody is hurting here. But I can’t
accept this document I  just can’t
accept it.

So, based upon that, I have to
go back to the statute, 5-509 of the
Health General Article, because hav-
ing found that this is not a valid docu-
ment by which Sultana made known
her wishes, I have to go to the priority
of disposition authority in absence of
writing . . . under (d)(2) of 5-509.

. . . I do cer tainly credit what
Hanan said about the fact that this is
not really about the wishes of the chil-
dren. It’s about the wishes of Sultana.
But, unfor tunately, because I can’t
consider hearsay and I  haven’ t
allowed this document to come in
[sic], her wishes really are unknown to
me, as a legal matter. I don’t know
what she wants to do.

The court concluded that it was appropriate to
appoint the majority siblings “as agents to deal with
their  mother ’s remains upon her demise,” and,
because they would suffer irreparable damage if
Hanan or Paul interfered, the court concluded that
injunctive relief was appropriate. On February 20,
2009, the court entered a written order that provided,
in pertinent part:

For the reasons stated upon the
record at the conclusion of the hear-
ing, the cour t enters the following
declaratory judgment: Nei ther a
Durable Power of Attorney; Last Will
and Testament; nor Liv ing
Wil l /Advanced Direct ive &



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT48 JULY    2010

Appointment of Health Care Agent, all
dated July 15, 2003, and signed by
SULTANA EDERY, constitute evidence
of SULTANA EDERY’S desire to be
buried in Israel after her death, nor do
any of those documents grant authori-
ty to any other person to make the
decision as to the site of her burial.
Furthermore, the handwritten docu-
ment, dated July 30, 2006, written in
Hebrew and purporting to evidence
SULTANA EDERY’s desire to be
bur ied in Israel,  is of no force or
effect.

It is therefore, this 19th day of
February, 2009, by the Circuit Court
for Montgomery County, Maryland 

ORDERED, that the Complaint
for Injunctive Relief is hereby GRANT-
ED, and it is further 

ORDERED, that Defendants are
hereby permanently enjoined from
representing to any persons, agen-
cies, or medical facilities that they, or
either one of them, have authority to
anange for the final disposition of the
body of SULTANA EDERY upon her
death, and it is further 

ORDERED, that Defendants are
hereby enjoined from removing the
body of SULTANA EDERY from the
State of Maryland upon her death,
and it is further 

ORDERED, that Plaintiffs are
hereby appointed as author iz ing
agents under the provisions of MD.
CODE ANN.,  HEALTH GENERAL

§5-509(c) and (d) to arrange for the
final disposition of the body of SUL-
TANA EDERY upon her death, and
any one of  them may make such
arrangements in the absence, and on
behalf, of the others.

On the evening of February 21, 2009, Sultana
Edery died. She was buried in Mt. Lebanon Cemetery
in Adelphi, Maryland, on February 23, 2009.

On the tenth day after the circuit court entered its
written order, Hanan and Paul, through counsel, filed a
motion “[p]ursuant to Md. Rule 2-534,” asking the court
to reopen the judgment and receive additional evi-
dence.1 The motion asserted that “the judgment is
replete with grave error — both serious evidentiary
error, misinterpretation of the relevant statute, and a
very ser ious due process violation.” The motion
alleged that the court had improperly converted a pre-

liminary injunction hearing into a final merits hearing
without fully apprising Hanan and Paul of the conse-
quences, such as the inability to take the testimony of
Dr. Kadosh via telephone. Further, the motion asserted
that the cour t had improperly rejected proffered
hearsay testimony relevant to Sultana’s desire to be
buried in Israel. The motion asserted that such testi-
mony was admissible as an exception to the hearsay
rule under two theories: (1) an implied exception
based upon the language of HG § 5-509(c), which
begins with the phrase “Unless a person has knowl-
edge that contrary directions have been given by the
decedent,”; and (2) Maryland Rule 5-803(b)(3), which
excepts from the hearsay rule “[a] statement of the
declarant’s then existing state of mind . . . offered to
prove the declarant’s then existing condition or the
declarant’s future action. . . .” The motion was denied,
and this timely appeal followed.

Mootness 
At the outset, we must consider the majority sib-

lings’ contention that the case is now moot. Although
the mother’s body is now interred, Hanan and Paul
have stated that it is their intent to pursue disinterment
and relocation of their mother’s body to Israel. Hanan
and Paul argue in this Court that the language in the
circuit court’s order permanently enjoining them from
removing the body of Sultana from the State of
Maryland upon her death “could be misread” to pre-
clude them from taking “legitimate steps to seek and
obtain disinterment” of the body for re-burial in Israel.
We agree that the judgment issued in this case could
arguably have a preclusive effect upon such efforts.
Such potential consequences “preclude this appeal
from being moot.” In re Joseph N., 407 Md. 278, 305
(2009). Accordingly, we will not dismiss this appeal.

Questions Presented 
Hanan and Paul have raised several questions.

We conclude that we need only address the second
one, namely: “Whether oral and written hearsay testi-
mony about Sultana’s wishes to be buried in Israel
upon her death should have been admitted under
Health-General § 5-509(c).” Because we agree with
the appellants’ contention that the trial court erred in
excluding such evidence as hearsay without recogniz-
ing that such evidence was admissible under the “state
of mind” exception to the hearsay rule, we will vacate
the court’s order and remand the case for such further
proceedings as maybe appropriate given the changed
circumstances.2

Discussion 
Subsection 5-509(a) of the Maryland Health-

General Article permits a person over 18 years of age
to “decide the disposition of the individual’s own body
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after that individual’s death” and to document that
decision “by executing a document that expresses the
individual’s wishes regarding disposition of the body or
by entering into a pre-need contract.” Subsection 5-
509(b) requires that, “[i]n order to be valid,” such a
document “must be written and signed by the individ-
ual in the presence of a witness, who, in turn, shall
sign the document in the presence of the individual.”

Subsection 5-509(c) is captioned “Priority of dis-
position in absence of writing,” and provides:

Unless a person has knowledge
that contrary directions have been
given by the decedent, if a decedent
has not executed a document under
subsection (a) of this section, the fol-
lowing persons, in order of priority
stated, have the right to arrange for
the final disposition of the body of the
decedent, including by cremation
under § 5-502 of this subtitle:
(1) The surviving spouse of the dece-
dent;
(2) An adult child of the decedent;
(3) A parent of the decedent;
(4) An adult brother or sister of the
decedent;
(5) A person acting as a representa-
tive of the decedent under a signed
authorization of the decedent;
(6) The guardian of the person of the
decedent at the time of the decedent’s
death, if one has been appointed; or 
(7) In the absence of any person
under paragraphs (1) through (6) of
this subsection, any other person will-
ing to assume the responsibility to act
as the authorizing agent for purposes
of arranging the final disposition of the
decedent’s body, including the per-
sonal representative of the decedent’s
estate, after attesting in writing that a
good faith effort has been made to no
avail to contact the individuals under
paragraphs (1) through (6) of this sub-
section.

Subsection 5-509(d) provides for the majority mem-
bers of a class to serve as the authorizing agent:

(d) Authorizing agents — In general.
— (1) Subject to paragraph (2) of this
subsection, if a decedent has more
than one survivor under subsection
(c) (1) through (4) of this subsection,
anyadult child, parent, or adult brother
or sister of the decedent who confirms

in writing to a practitioner that all of
the other members of the same class
have been notified may serve as the
authorizing agent for purposes of § 5-
502 of this subtitle unless the practi-
tioner receives a written objection to
the cremation from another member
of that class within 24 hours.

(2) If a decedent has more than
one survivor under subsection (c)(1)
through (4) of this section, the majori-
ty of a class may serve as the autho-
rizing agent.

Hanan and Paul attempted to offer evidence that
Sultana had made various oral statements expressing
her wish to be buried in Israel. The trial court acknowl-
edged that Sultana may have made such statements,
and that “it’s quite possible[] that Sultana wanted to be
buried in Israel, or wants to be buried in Israel.”
Never theless, the cour t was of the view that the
hearsay rule precluded the court from considering any
evidence of oral statements made by Sultana about
her desire to be buried in Israel. As a consequence,
the court concluded that, “unfortunately, because I
can’t consider hearsay,” and because the court had
ruled the hand-written document too questionable to
accept, “her wishes are unknown to me, as a legal
matter. I don’t know what she wants to do.” Given that
state of the record, the court relied upon HG §§ 5-
509(c)(2) and (d)(2) to appoint the majority siblings as
the authorizing agent.

In their post-trial motion to alter or amend pur-
suant to Rule 2-534, and in this Court, Hanan and
Paul argue that the trial court erred in refusing to admit
the proffered statements allegedly made by Sultana
under one of two exceptions to the hearsay rule. First,
they argue that statutory language in the first phrase
of HG § 5-509(c) — “Unless a person has knowledge
that contrary directions have been given by a dece-
dent” — creates by necessary implication a specific
exception to the hearsay rule. We see no merit in that
argument.

Maryland Rule 1-101(e) provides: “Title 5 [i.e.,
the Maryland rules of evidence] applies to all actions
in the courts of this State, except as otherwise provid-
ed by statute or rule.” The General Assembly is fully
capable of expressly legislating exceptions to the rules
of evidence when that is their legislative intent. See,
e.g., Maryland Code (1973, 2006 Repl. Vol.), Courts
and Judicial Proceedings Article, Title 10, containing
numerous statutes with respect to admissibility of evi-
dence. In the absence of such express statements of
legislative intent, we decline to infer that a statute cre-
ates an implied exception to the Maryland rules of evi-
dence set forth in Title 5 of the Maryland Rules. We
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reject the appellants’ contention that the first phrase of
HG § 5-509(c) creates an implied exception to the
hearsay rule.

Appellants’ second argument, however, as to why
evidence of their mother’s statements should have
been admitted, is sound. Although hearsay is generally
excluded from evidence pursuant to Rule 5-802, sever-
al exceptions to the rule of exclusion are set forth in
Rule 5-803. It appears to us that the trial court gave no
consideration to whether any exception applied to
Sultana’s statements, even after appellants, in their
post- t r ia l  mot ion,  referred the cour t  to Rule 5-
803(b)(3).

Rule 5-803(b)(3) provides that a hearsay state-
ment as to the declarant’s then existing state of mind
is not excluded by the hearsay rule. The exception
allows the admission of the following hearsay:

A statement of the declarant’s
then existing state of mind, emotion,
sensation, or physical condition (such
as intent, plan, motive, design, mental
feel ing, pain,  and bodi ly heal th),
offered to prove the declarant’s then
existing condition or the declarant’s
future act ion, but not including a
statement of memory or bel ief to
prove the fact  remembered or
believed unless it relates to the execu-
t ion, revocation, identif ication, or
terms of declarant’s will.

Professor Lynn McLain has said of this excep-
tion:

Maryland has long recognized
. . . the common law hearsay excep-
tion for statements of the declarant’s
“state of mind,” regardless of whether
the declarant is available to testify,
unavailable to testify, or testifies in the
case. Under this exception, codified in
Md. Rule 5-803(b)(3), a statement of
the declarant’s then existing state of
mind is admissible to prove the truth
of the matter asserted, except that it
is generally inadmissible (except in
will and probate cases) to prove a fact
that purportedly happened before the
statement was made.

* * *
When the declarant’s state of

mind is relevant, . . . the declarant’s
asser tion as to his or her state of
mind is admissible to prove that the
declarant had that particular state of
mind (emotion, feel ing, etc.)  and
therefore also had it at the time rele-

vant to the case. . . . Direct assertions
by the declarant as to the declarant’s
state of mind are admissible under
this hearsay exception. Statements
that provide circumstantial evidence
of the declarant’s state of mind are
not excluded by the hearsay rule
either, but this is because they are
nonhearsay, as they are not offered to
prove the truth of the matter asserted.

6A LYNN McLAIN, MARYLAND EVIDENCE § 803(3):1 at
198-99 (2001) (footnotes omitted).

The Maryland appellate cases that have consid-
ered application of Rule 5-803(b)(3) have primarily
considered whether a hearsay statement was admissi-
ble to prove intent. E.g., Figgins v. Cochrane, 403 Md.
392, 419-22 (2008) (intent to transfer property to
declarant’s daughter); Yivo Institute v. Zaleski, 386 Md.
654, 674 (2005) (intent of testator to satisfy testamen-
tary bequest by making inter vivos gift); DAR v.
Goodman, 128 Md. App. 232, 237-39 (1999) (testa-
trix’s intent to leave her residuary estate to a charitable
entity). Because the disposition of a person’s body
after death is normally accomplished by persons other
than the deceased, statements that a person may
make regarding wishes for final disposition are more in
the nature of desires than intent.

In the present case, Hanan and Paul argued, cor-
rectly, that the selection of an authorizing agent pur-
suant to the priorities assigned by HG § 5-509(c)(1)
through (c)(7) is not to occur if “a person has knowl-
edge that contrary directions [regarding disposition]
have been given by the decedent.” Accordingly, Hanan
and Paul attempted to introduce evidence “that con-
trary directions ha[d] been given by” their mother.

Sultana’s preference regarding disposition of her
body was one of the ultimate facts the trial court was
asked to decide. Accordingly, when Hanan proffered
that, on some prior occasions, Sultana had said to him
and others, “I want to be buried in Israel,” each such
statement was hearsay because it was being offered
to prove the truth of the matter asserted by the declar-
ant. Nevertheless, such a statement should have been
admitted under the state of mind exception because it
was “[a] statement of the declarant’s then existing
state of mind . . . (such as intent, . . . design, [or] men-
tal feeling . . . ), offered to prove the declarant’s then
existing condition or the declarant’s future action. . . .”

The rationale for admitting such hearsay was
explained as follows in 2 MCCORMICK ON EVIDENCE (6th

ed. Kenneth S. Broun) § 274 at 267-69 (footnotes omit-
ted):

As with statements of bodily
condition, the special assurance of
reliability for statements of present
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state of mind rests upon their spon-
taneity and resulting probable sinceri-
ty. The guarantee of  re l iabi l i ty  is
assured principally by the requirement
that the statements must relate to a
condition of mind or emotion existing
at the time of the statement. In addi-
tion, some formulations of the excep-
tion require that the statement must
have been made under circumstances
indicating apparent sincerity, although
Federal Rule 803(3) imposes no such
explicit condition.

Such statements are also admit-
ted under a version of  the same
necessity argument that suppor ts
most hearsay exceptions. Often no
better way exists to prove a relevant
mental or physical condit ion than
through the statements of the individ-
ual whose condition is at issue. Even
with cross-examination, the alterna-
tive of using the declarant’s testimony
is not likely to be a better, and per-
haps [may be] an inferior, manner of
proof. If the declarant were called to
testify, “his own memory of state of
mind at a former time is no more likely
to be clear and true than a
bystander’s recollection of what he
then said.” [Quoting Mutual Life Ins.
Co. v. Hil lmon , 145 U.S. 285, 295
(1892).] As a result, unavailability of
declarant is not required.

In the frequently cited Hillmon case that was
quoted in the above passage from MCCORMICK ON

EVIDENCE, the Supreme Court quoted with approval,
145 U.S. at 298, the following statement about the
state of mind exception to the hearsay rule: “[W]herev-
er it is material to prove the state of a person’s mind,
or what was passing in it, and what were his inten-
tions, there you may prove what he said, because that
is the only means by which you can find out what his
intentions were.” (Citation omitted.) 

Similarly, Professor McLain has stated:
[T]he rationale for admitting an asser-
tion of the declarant’s present state of
mind or emotion in order to show that
the declarant had that state of mind
when he or she spoke is that not only
can there be no memory problem, but
also no one could better perceive the
declarant’s state of mind than the
declarant. The statement wi l l  be
admissible for this purpose as long as

circumstances do not indicate that the
declarant was insincere.

MCLAIN, supra, at 202 (footnotes omitted).
In the present case, Hanan asserted that his

mother had stated that it was her desire that she be
buried in Israel. Such an assertion would have reflect-
ed Sultana’s state of mind, namely, a want or desire,
and a sense of emotional attachment to the place her
husband and deceased son were bur ied. As the
authors of MCCORMICK ON EVIDENCE indicate, there is
probably no better evidence of her state of mind with
respect to her burial wishes than her own statements
on that subject.

Accordingly, the trial court erred in refusing to
admit into evidence and consider statements that
Sultana may have made expressing her wishes with
respect to final disposition of her body. The court
should have considered such statements, along with
other evidence admitted, before making its finding as
to whether Sultana had given directions for the final
disposition of her body. We vacate the judgment that
was entered, and remand the case for such further
proceedings as may be appropriate. In doing so, we
recognize that the circumstances have changed great-
ly since the time when the trial court made its ruling.
We express no opinion with respect to the course of
action the court of equity should follow upon remand.

JUDGMENT VACATED. CASE REMANDED
TO THE CIRCUIT COURT FOR MONTGOMERY
COUNTY FOR FURTHER PROCEEDINGS NOT

INCONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY APPELLEES.

FOOTNOTES
1. Maryland Rule 2-534 provides, in part: “In any action
decided by the court, on motion of any party filed within ten
days after entry of judgment, the court may open the judg-
ment to receive additional evidence, may amend its findings
or its statement of reasons for the decision, may set forth
additional findings or reasons, may enter new findings or new
reasons, may amend the judgment, or may enter a new judg-
ment.”

2. The other four questions presented by appellants were as
follows:

1. Whether the Court’s invalid, and
illegally extended, TRO and illegal de facto
prel iminary in junct ion v io lated due
process.

* * *

3. Whether the due process rights of
pro se defendants, Paul and Hanan Edery,
were violated when the court secured their
consent to a consolidated merits hearing
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by representing that they waived discovery
rights only and without informing them that
only in-person testimony would be accept-
ed, and then denying them a continuance
to present such testimony.

4. Whether the trial judge abused his
discretion by denying the motion to open
the judgment to reconsider and receive
addi t ional  evidence demonstrat ing
Sultana’s expressed wishes to be buried in
Israel.

5. Whether the order restraining
removal of Sultana’s body upon her death
outside Maryland is overbroad and hence
an abuse of discretion.



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT JULY 2010    53

Before us is a judgment of the Circuit Court for
Baltimore City that terminated the parental rights of
Appellant Vance Elgin W. to his six-year-old daughter,
Anerra W. In this appeal, Mr. W. presents one question
for our review; “Did the trial court err in finding that
there were exceptional circumstances that warranted
the termination of the father’s parental r ights?”
Perceiving no error, we shall affirm the judgment
below.

FACTS AND LEGAL PROCEEDINGS 
Anerra was born to Rovera P. (“Ms. P.”) and

Appellant Vance Elgin W., a.k.a Naeem J., (Mr. W.), on
July 4, 2003. For all or part of the first nineteen months
of her life, Anerra lived with her mother, Ms. P., at the
home of Anerra’s great-grandmother on East Eager
Street in Baltimore City. In January 2005, the Baltimore
City Department of Social Services (“the Department”)
removed Anerra from Ms. P.’s custody due to “neglect”
and “medical neglect[,]” attributed to Ms. P.’s failure to
bring Anerra in for immunization shots and wellness
checkups.1 Anerra, along with her two half-sisters, was
adjudicated a child in need of assistance (“CINA”) on
April 19, 2005.2 Anerra was then placed with Vera C.
(“Ms. C.”), her mother’s aunt. Anerra’s older half-sister,
Aniya T., came to live with them approximately six
months later. Anerra has lived with Ms. C. continuously
since that time.

Mr. W. has been incarcerated in a federal prison
in West Virginia since March 23, 2005, when Anerra
was about twenty months old. According to Mr. W., he

is serving a seven-year sentence and will be released
on March 6, 2012.3 The last time Mr. W. saw Anerra
was on February 28, 2005, when she was staying with
her great grandmother. According to Mr. W., he first
learned that Anerra had been committed to the
Department and was no longer living with her mother
in March 2009, when he was served the Department’s
termination of parental rights (“TPR”) petition. Mr. W.
filed an objection to the TPR petition and a hearing
was held in the circuit court on October 19, 2009.4

The TPR Hearing 
At the TPR hearing, Ms. C. and Beverly Tripline, a

Department caseworker, testified for the Department.
Ms. C. testified that Anerra lives with her, along with
Anerra’s eight-year-old sister, Aniya. According to Ms.
C., Anerra is “very bonded” to her sister. Ms. C. would
like to adopt Anerra, who refers to her as “mommy.”
Anerra is an above-average student in school, who
loves to read, dance and play soccer. Anerra has regu-
lar contact with her maternal grandparents, cousins,
and aunts, and sees her mother and two other half-
siblings periodically. Ms. C. indicated, however, that
Anerra does not see her father. Ms. C. could not recall
ever meeting him, or ever being contacted by anyone
from Mr. W.’s family. According to Ms. C., neither Mr. W.
nor any member of his family has ever sent Anerra
birthday cards or presents. Ms. C. had heard, however,
that some of Mr. W.’s family members attended
Anerra’s first birthday party. When asked what Anerra
knows about about her father, Ms. C. answered, “She
knows that he’s in prison. Well, she says . . . jail.”

Bever ly Tr ip l ine test i f ied that  she became
Anerra’s caseworker in May 2006. Tripline sent a letter
of introduction to Anerra’s mother, but never received a
response. She also tried to obtain information about
Mr. W.’s location, but was unable to retr ieve his
address from family members. At some point in 2008,
Tripline learned from Ms. C. that Mr. W. was incarcerat-
ed. She attempted, unsuccessfully, to locate Mr. W. by
entering his name, Vance W., into Vinelink, a database
used to locate inmates housed in the State of
Maryland. The search apparently did not reveal his
location because Mr. W. went by the name of Naeem J.
Tripline located Mr. W.’s last known address through a
White Pages search and sent him a let ter  on
September 15, 2008. However, the post office returned
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the letter marked as “addressee unknown.”
Tripline testified that she called detention centers

in Maryland, including the Maryland Correctional
Adjustment Center, commonly known as “Supermax.”
She spoke with a Supermax case manager. The case
manager told Tripline that Mr. W. had been, but was no
longer, detained there and the facility did not have a
forwarding address.5

The Department filed a TPR petition on October
15, 2008. By that time, the Department believed it had
learned of Mr. W.’s whereabouts. On October 17, 2008,
the court signed a show cause order and directed that
the petition be served on Mr. W. by certified mail and
private process. On April 30, 2009, the Department
filed an affidavit of service indicating that the show
cause order and petition had been served on Mr. W.
Mr. W. then filed an objection to the petition on May 14,
2009.

Tripline received an email from the Department’s
legal counsel on May 18, 2009 informing her that Mr.
W. was incarcerated at a federal pr ison in West
Virginia. Tripline then sent him a letter on June 10,
2009, in which she introduced herself as Anerra’s
caseworker. In the letter, Tripline explained Anerra’s
TPR case and provided Mr. W. with her phone number
and address. Tripline later verified with Mr. W.’s prison
case manager that Mr. W. had received the letter and
had discussed it with the case manager. Tripline did
not hear, however, from Mr. W. or from anyone in his
family. Tripline testified that had she known of Mr. W.’s
whereabouts earlier, she would have offered Mr. W.
reunification services and visitation with Anerra. She
added, however, that she would be unable to offer Mr.
W. services at the federal prison in West Virginia.

When asked why the court should terminate Mr.
W.’s parental rights, Tripline answered that Anerra is in
a stable environment, and that she has a special bond
with Ms. C. and Anerra’s sister, Aniya. Tripline opined
that Anerra’s safety and well-being would be negative-
ly affected if she were to be moved from her placement
with Ms. C. When asked whether Anerra’s relationship
with her father played into her assessment, Tripline
testified that Anerra has no relationship with her father.

Mr. W. testified that he did not learn that Anerra
lived with Ms. C. until March 2009, and until then,
believed that Anerra lived with her mother at the home
of Anerra’s great-grandmother, Ms. Isabelle. Mr. W.
indicated that during the time he was incarcerated, he
would call Anerra’s mother once a month at Ms.
Isabelle’s home. According to Mr. W., he spoke with
Ms. P. “a few times” and with Ms. Isabelle when she
answered, but spoke mainly with Ms. P.’s cousins.
However, he never spoke with Anerra. Mr. W. testified
that he sent letters, pictures,and cards to Anerra by
way of her mother. Mr. W. also indicated that he asked

his family members to contact Anerra, but that they
were never able to get in touch with her. According to
Mr. W., their efforts were thwarted by Anerra’s mother.
Mr. W. testified that when he received the TPR petition,
he contacted Anerra’s mother and members of his
family. Mr. W. also indicated that he spoke with Tripline
after he received her June 10, 2009 letter.

In addition to Mr. W.’s testimony, two of Mr. W.’s
siblings testified on his behalf. Mr. W.’s older sister,
Siddiqua W., testified that some of Mr. W.’s family
members in New Jersey traveled to Baltimore to attend
Anerra’s first birthday. When asked whether she and
her family in New Jersey were willing to help Mr. W.
with Anerra, Siddiqua answered: “Yes, at all costs. We
didn’t know that this was going on with her at all.” Mr.
W.’s younger sister, Samyria W., testified that she saw
Anerra’s mother at the child’s first bir thday party.
According to Samyria, she tried reaching out to family
members on the mother’s side by phone, but never
received a call back. Samyria indicated that she visited
Ms. C.’s home two or three years back because she
knew Anerra was staying there at the time. She did not
know, however, that Anerra was permanently residing
with Ms. C. Samyria also testified that on one occa-
sion, she requested permission to take Anerra to New
Jersey for a visit, but that Ms. C. would not allow it.
According to Samyria, Ms. C. declined because she
was unable to reach Anerra’s mother to obtain her
approval.

In his summation, Mr. W.’s counsel argued that
the court should deny the TPR petition because of the
Depar tment’s inadequate effor ts to locate Mr. W.
According to Mr. W.’s counsel, Mr. W. could have had
arranged visits with Anerra had the Department locat-
ed Mr. W. or his relatives, sooner. He argued that the
court’s denial of the petition would allow Mr. W.’s family
to establish a relationship with Anerra and facilitate
visits with him. By being reintroduced to Anerra, Mr. W.
would be poised to assume a role in her life upon his
release from prison in approximately three years.

The Trial Court’s Ruling 
At the conclusion of the hearing, the cour t

reviewed and made findings relating to the relevant
statutory factors to be considered when ruling on a
TPR petition. Maryland Code (1984, 2006 Repl. Vol.,
2009 Supp.), Section 5-323(d) of the Family Law
Article (“FL”) provides:

Considerations. — Except as provided
in subsection (c) of this section, in rul-
ing on a petition for guardianship of a
child, a juvenile court shall give prima-
ry consideration to the health and
safety of the child and consideration
to all other factors needed to deter-
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mine whether terminating a parent’s
rights is in the child’s best interests,
including:

(1) (i) all services offered to the
parent before the child’s placement,
whether offered by a local depar t-
ment, another agency, or a profes-
sional;

(ii) the extent, nature, and timeli-
ness of services offered by a local
department to facilitate reunion of the
child and parent; and 

(iii) the extent to which a local
department and parent have fulfilled
their obligations under a social ser-
vices agreement, if any;

(2) the results of the parent’s
effort to adjust the parent’s circum-
stances, condit ion, or conduct to
make it in the child’s best interests for
the child to be returned to the parent’s
home, including:

(i) the extent to which the parent
has maintained regular contact with:

1. the child;

2. the local department to which
the child is committed; and 

3. if feasible, the child’s caregiv-
er;

(ii) the parent’s contribution to a
reasonable part of the child’s care and
support, if the parent is financially
able to do so;

(iii) the existence of a parental
disability that makes the parent con-
sistently unable to care for the child’s
immediate and ongoing physical or
psychological needs for long periods
of time; and 

(iv) whether additional services
would be likely to bring about a lasting
parental adjustment so that the child
could be returned to the parent within
an ascertainable time not to exceed
18 months from the date of placement
unless the juvenile cour t makes a
specific finding that it is in the child’s
best interests to extend the time for a
specified period;

(3) whether:

( i)  the parent has abused or
neglected the child or a minor and the
seriousness of the abuse or neglect;

* * *
(4) (i) the child’s emotional ties

with and feelings toward the child’s
parents, the child’s siblings, and oth-
ers who may affect the child’s best
interests significantly;

(ii) the child’s adjustment to:
1. community;
2. home;
3. placement; and 
4. school;
(ii i) the child’s feelings about

severance of the parent-child relation-
ship; and 

(iv) the likely impact of terminat-
ing parental rights on the child’s well-
being.

We summarize the court’s Section 5-323(d) find-
ings as follows:

• The Department did not offer any
services to Mr. W. because the
Depar tment did not locate him
until “they really needed to” when
“they filed a petition for termina-
tion” in 2009. The court found that
it was “unacceptable” that the
Depar tment did not put more
effort into locating Mr. W. prior to
March 2009. I t  d id not make
sense to the cour t  that  the
Department never met personally
with the mother to determine Mr.
W.’s location;

• Had the Depar tment explored
more avenues to locate Mr. W.,
this “perhaps” would have allowed
Anerra to have a relationship with
Mr. W. because of the period of
t ime he was incarcerated in
Baltimore City;

• It did not appear, however, that
Mr. W. “was making any effor ts
either to have contact with his
child.” It was “very strange that he
would not have received informa-
tion from the mother or suspect
something [when] the chi ld is
never there[.]” He never spoke
with Anerra over the phone. There
was no information, moreover,
that he ever asked the mother to
make arrangements for his rela-
t ives to see Anerra or br ing
Anerra to visit him;
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• There was no record of Mr. W.
maintaining any contact with the
Department. Although Mr. W. testi-
fied that he spoke with the case
manager since he was served the
TPR petition, the case manager
testified that she had never spo-
ken to him. Mr. W. has also had no
contact with Anerra’s caregiver,
Ms. C.;

• Mr. W. has not contributed finan-
cially for Anerra’s care and sup-
port, though he explained that this
was due to the Ms. P.’s declining
his consistent offers of support;

• Mr. W. does not have a disability
that makes him consistent ly
unable to care for Anerra’s imme-
diate and ongoing physical or
psychological needs for long peri-
ods of time;6

• It would not be in Anerra’s best
interests to extend the period of
time for the provision of services
to facilitate Anerra’s return to Mr.
W.;

• There is no indicat ion in the
record that Mr W. has abused or
neglected Anerra;7

• Based on the record, “there really
is not [an] emotional tie between
[Mr. W.] and his daughter Anerra.”
According to Ms. C., the “only
thing that [Anerra] knows about
her father is that he is incarcerat-
ed”;

• Anerra “does have strong ties to
the great aunt that she lives with,
Ms. [C.], and her sister who lives
with them”;

• Anerra’s adjustment to the com-
munity seems to be great. She
participates in activities, such as
dance lessons and soccer. She
has also adjusted to he place-
ment and is doing well in school;

• Anerra has had contact with her
maternal extended family, but has
not had contact with her paternal
extended family;8

• There was no evidence presented
about Anerra’s feelings about sev-
erance of the parent-child rela-
tionship. But Anerra “probably

really has no memory of him.”
As to the “likely impact of terminating parental rights
on the child’s well-being[,]” the court found:

[Anerra’s] obviously very well adjusted
and happy living in her home with Ms.
[C.] and her sister, and calls Ms. [C.]
mommy. So I doubt if there’s going to
be any negative impact on her well
being if the rights are terminated with
Mr. [W.]. Ms. [C.] says that Anerra has
not seen her father since she’s been
with Ms. [C.], although I know Mr. [W.]
testified contrary to that, he said that
he did see her on one occasion.

The court then made the following determination
relating to Mr. W.’s fitness as a parent or the existence
of exceptional circumstances:

I don’t find that [Mr. W.] is unfit to be a
parent, a father. There’s not sufficient
evidence in the record for me to make
that finding, but there are exceptional
circumstances that would make deny-
ing this petition detrimental to the best
interest of Anerra. . . . [T]he bottom
line is, the Court does have to consid-
er what is in the child’s best interest.

Although parental  r ights are
obviously very, very important and the
natural parents cer tainly do have
rights, but it does have to be balanced
against what’s in the best interest of
the child. And based on the elements
in this case, I do find by clear and
convincing evidence that there are
exceptional circumstances. First of all,
[Anerra] has been with Ms. [C.] for the
majority of her life. She started living
with Ms. [C.] at about 19 months and
according to my math,  when her
father is released in March 6, 2012 . .
., she will be eight years and four
months[.] 

And then, as [Mr. W.’s] Counsel
pointed out, it’s not as though she
could go and live with him at that time.
So she’s been away from her father
for all of her life, actually. . . . Although
her father is not asking for a change
of custody at this point, because he
wouldn’t be able to do that realistical-
ly, when she’s eight years and four
months when he is released, it would
have a very serious emotional affect
on her if he were to try to get custody
of her at that time because she is so
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well adjusted. The only family that she
can probably ever remember is Ms.
[C.] and her sister. So the emotional
affect would be devastating to her at
that point.

I also have to consider the fact
that . . . Mr. [W.] never started making
any efforts . . . related to his parental
rights until he was served with a peti-
tion to terminate them. In other words,
he’s never taken any personal respon-
sibility. He’s never done things a father
would normally do. Again, I  don’t
accept that calling his child’s mother
once a month and not knowing what’s
going on with his child would be suffi-
cient and never be able to talk to her.

So quite a period of time has
elapsed before he attempted to . . .
have some relat ionship wi th her.
Obviously the nature and strength of
the ties between Anerra and Ms. [C.]
are very strong, as I  have stated
before. It was described as them hav-
ing a very special bond, Anerra calls
her mommy, considers her her moth-
er, her parent. And Ms. [C.] treats her
like her child and takes her on vaca-
tion, enrolls her in dance class, makes
sure she’s involved in activities, she
treats her as her child and has inten-
tions of adopting her.

I ’m not going to say that Mr.
[W.]’s not genuine in terms of him
want ing to retain his r ights wi th
respect to Anerra, however he hasn’t
been very active or he hasn’t taken
any steps to really make any type of
relationship with her. They don’t know
each other. And if she stays with Ms.
[C.], we know that Ms. [C.] plans on
adopting her and her sister, so she
will have a stable home with one of
her siblings. A home where she is
able to visit extended family, at least
the maternal extended family, versus
when, if ever, would Mr. [W.] be able
to gain custody. And if the intent is not
to gain custody of her eventually, it
certainly is not fair to Anerra to be in
limbo for several more years until he
is released from prison.

The court wrapped up its ruling with its finding
“by clear and convincing evidence that it is in Anerra
W.’s best interest to grant the Department’s petition

because of exceptional circumstances.” Mr. W. noted a
timely appeal.

DISCUSSION 
Mr. W. contends that the court erred in ruling that

exceptional circumstances warranted the termination
of Mr. W.’s parental rights. Mr. W. takes issue with, as
he puts it, the court’s exceptional circumstance finding
“that [Mr. W.] did not maintain a more robust father-
daughter relationship while he was in prison and
Anerra was a pre-school-age child.” Pointing to In re
Adoption/Guardianship of Rashawn H., 402 Md. 477
(2007), Mr. W. asserts that this conclusion “is not sup-
ported by clear and convincing evidence that the father
was derelict in his duty under the circumstances.” This
conclusion, he argues, (1) “largely ignores the efforts
he did make” and (2) “fails to acknowledge the impact
that [he] did not know that the court had found his
daughter to be a [CINA] and removed her from the
mother’s custody.”

Mr. W. also challenges the court’s exceptional cir-
cumstances finding that Anerra had been living with
[Ms. C.] for 4 and a half years of the last six and a half
years. He contends that such an argument must be
rejected because the “[p]assage of time, without
explicit findings that the continued relationship with
[the father] would prove detrimental to the best inter-
ests of the children, is not sufficient to constitute
exceptional circumstances.” See In re Adoption/
Guardianship of Alonza D., Jr. & Shaydon S., __ Md.
__, __, 987 A.2d 536, 548 (2010).

In Rashawn H., the Court of Appeals explained
that “a TPR judgment does not just allocate access to
a child[,]” as in custody and visitation disputes, “but
constitutes a total rescission of the legal relationship
between parent and child, and that rescission is gener-
ally final.” 402 Md. at 496. Because of this, there are
“three critical elements in the balance that serve to
give heightened protection to parental rights in the
TPR context,” see id., which are as follows:

First and foremost, is the implicit sub-
stantive presumption that the interest
of the child is best served by main-
taining the parental relationship, a
presumption that may be rebutted
only by a showing that the parent is
either unfit or that exceptional circum-
stances exist that would make the
continued relationship detrimental to
the child’s best interest.

* * *
To justify a TPR judgment . . . the
focus must be on the cont inued
parental relationship, not custody. The
facts must demonstrate an unfitness



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT58 JULY    2010

to have a continued parental relation-
ship with the child, or exceptional cir-
cumstances that would make a contin-
ued parental relationship detrimental
to the best interest of the child.

* * *
The second element that serves to
protect the parental relationship is
that, in a TPR case, the kind of unfit-
ness or exceptional circumstances
necessary to rebut the substantive
presumption must be established by
clear and convincing evidence, not by
the mere preponderance standard
that applies in custody cases. The
State must overcome a much higher
substantive burden by a higher stan-
dard of proof.
Third, and of critical significance, the
Legislature has careful ly c ircum-
scribed the near-boundless discretion
that courts have in ordinary custody
cases to determine what is in the
child’s best interest. It has set forth
criteria to guide and limit the court in
determining the child’s best interest —
the factors . . . stated in FL § 5-323.
Those factors, though couched as
considerations in determining whether
termination is in the child’s best inter-
est, serve also as criteria for deter-
mining the kinds of exceptional cir-
cumstances that would suff ice to
rebut the presumption favoring a con-
tinued parental relationship and justify
termination of that relationship.

Id. at 498-99.
The Rashawn H. Court then set forth what juve-

nile courts must do in TPR cases:
The court’s role in TPR cases is to
give the most careful consideration to
the relevant statutory factors, to make
specific findings based on the evi-
dence with respect to each of them,
and, mindful of the presumption favor-
ing a continuation of the parental rela-
tionship, determine expressly whether
those findings suffice either to show
an unfitness on the part of the parent
to remain in a parental relationship
with the chi ld or to const i tute an
exceptional circumstance that would
make a continuation of the parental
relationship detrimental to the best
interest of the child, and, if so, how. If

the court does that — articulates its
conclusion as to the best interest of
the chi ld in that  manner — the
parental rights we have recognized
and the statutory basis for terminating
those rights are in proper and harmo-
nious balance.

Id. at 501 (emphasis in original). After setting forth the
standards above, the Court reversed the juvenile
court’s judgment terminating the petitioner’s parental
rights because the court failed to “relate the findings it
made with respect to the statutory factors to the pre-
sumption favoring continuation of the parental relation-
ship or to any exceptional circumstances that would
suffice to rebut that presumption.” ld. at 504-05. The
juvenile court was instructed, on remand, to “make
clear and specific findings with respect to each of the
relevant statutory factors and, to the extent that any
amalgam of those findings leads to a conclusion that
exceptional circumstances exist sufficient to rebut the
presumption favoring the parental relationship, explain
clearly how and why that is so.” Id. at 505.

In Alonza D., the juvenile court terminated the
petitioner’s parental rights, emphasizing the length of
time the children had been in foster care and the
apparent bond that had developed between the foster
care giver and the children. 987 A.2d at 542, 551. The
Court of Appeals held that the length of time the chil-
dren had been in foster care was insufficient to “satisfy
a determination of exceptional circumstances, absent
any finding that a continued relationship with [petition-
er] would be detrimental to the children.” Id. at 547.
The Court explained:

Passage of time, without explicit find-
ings that the continued relationship
with [petitioner] would prove detrimen-
tal to the best interests of the children,
is not sufficient to constitute excep-
tional circumstances. It is worthy to
note that presumably, a successful
foster care placement has as its foun-
dation a level of bonding by the chil-
dren with the caretaker. Were bonding
to be the dispositive factor, without
consideration of whether a continued
relationship with the biological parent
would be detrimental to the best inter-
ests of the children, then reunification
with a parent would be a mere
chimera. Certainly, such a result rep-
resents a violation of Section 5-313
and its specific requirement that a
court consider “the child’s feelings
toward and emotional ties with the
child’s natural parents[.]”
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Id. at 548-49 (footnote omitted).9 The Court remanded
the case because (1) the record did not ref lect
“through evidentiary support . . . how a continued
parental relationship would have caused a detriment to
the children” and (2) the juvenile court “made no find-
ings to that effect” Id. at 551.

Having reviewed the standards set forth in these
cases and the record of the proceedings below, we
conclude that the court did not err in terminating Mr.
W.’s parental rights. The court found that there were
“exceptional circumstances that would make denying
this pet i t ion detr imental  to the best interest  of
Anerra[.]” The court reached this conclusion after care-
fully considering all of the relevant statutory factors set
forth in FL § 5-323 and making specific findings based
on the evidence with respect to each of them.

In its ruling, the court did not merely determine
that termination of Mr. W.’s parental rights was in
Anerra’s best interest because of the length of time
she had been with Ms. C. and Anerra’s bond with her.
The court also rested its ruling on its determination
that “Mr. [W.] never started making any efforts . . . relat-
ed to his parental rights until he was served with a
petition to terminate them.” Cf. Alonza D., 987 A.2d at
538-39 (holding that the juvenile court improperly ter-
minated the father’s rights when there was evidence
that the father regularly visited and had a close and
positive relationship with the children, but nothing in
the record reflecting how a continued parental relation-
ship would cause a detriment to the children). Thus,
the court considered not only the length of time Anerra
was in foster care, but the length of time in which Mr.
W. made little, if any, effort to connect with his daugh-
ter. See FL § 5-323(d)(2)(i) and (d)(4)(i) (stating that
courts are to consider the extent to which the parent
has maintained regular contact with the child and the
child’s emotional ties with the child’s parents and oth-
ers who may affect the child’s best interests).

In making this determination, the court did not,
as Mr. W. asserts, ignore Mr. W.’s efforts to maintain a
relationship with Anerra and overlook the fact that he
was unaware of Anerra’s CINA status. In fact, the court
acknowledged that the Department made an “unac-
ceptable” effort to locate Mr. W. The court did not, how-
ever, accept that Mr. W.’s “calling his child’s mother
once a month and not knowing what’s going on with
his child” was a “sufficient” effort to take “personal
responsibility” for Anerra. Indeed, when considering
the extent to which [Mr. W.] maintained regular contact
with Anerra, see FL §5-323(d)(2)(i), the court found it
“very strange that he would not have received informa-
tion from the mother or suspect something [when] the
child is never there[.]” The court apparently gave little
credence to Mr. W.’s position that he (a) did not know
what was happening with Anerra and (b) would have

been more responsive had he known about Anerra’s
CINA status. The court was entitled to assign more
weight to Mr. W.’s evident disinterest in Anerra’s wel-
fare than the Department’s inadequate efforts to locate
him when assessing the § 5-323 factors.

Perhaps the court should have articulated its rul-
ing more precisely by concluding that there are excep-
tional circumstances that would make a continuation of
the parental relationship detrimental to the best inter-
est of Anerra. See Rashawn H., 402 Md. at 501. But in
ruling as it did, the court sufficiently rebutted the pre-
sumption favoring a continued parental relationship.
The court not only found that Mr. W. failed to take “any
steps” to have “any type of relationship” with Anerra for
a lengthy period of time, but also determined that it
would be emotionally detrimental to Anerra should Mr.
W. seek custody upon his release in 2012 – particular-
ly in light of the fact that “[t]he only family that she can
probably ever remember is Ms. [C.] and her sister.” The
court did not, therefore, unduly focus on Anerra’s bond
and welfare with Ms. C. without making findings con-
cerning how Mr. W.’s continued parental relationship
would be detrimental to Anerra.

In making clear and specific findings with respect
to each of the relevant statutory factors, and referenc-
ing both Mr. W.’s failure to make efforts to have a
parental relationship with Anerra and Anerra’s bond
with Ms. C, the court sufficiently found that there were
exceptional circumstances that would make a continu-
ation of Mr. W.’s parental relationship detrimental to
Anerra’s best interest.10

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. At the time of Anerra’s removal, Ms. P. tested positive for
illicit drugs while delivering Anerra’s younger half-sibling.

2. A child in need of assistance (“CINA”) is a child who
requires court intervention because “(1) The child has been
abused, has been neglected, has a developmental disability,
or has a mental disorder ; and (2) The child’s parents,
guardian, or custodian are unable or unwilling to give proper
care and attention to the child and child’s needs.” Md. Code.
(1974, 2006 Repl. Vol., 2008 Supp.), § 3-801(f) of the Courts
and Judicial Proceedings Article (“CJP”).

3. The Department maintains in its brief, however, that Mr.
W.’s release date is in 2014, not 2012. The Department’s
belief is based on information it obtained from the Bureau of
Prisons’ inmate locator about an inmate going by the name of
“Naeem J.”

4. Anerra’s mother, Ms. P., did not file an objection to the TPR
petition and did not appear at the hearing. Ms. P. was conse-
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quently deemed to have consented to the Department’s
guardianship.

5. Mr. W. later testified that he was detained in Supermax
from May of 2006 to September of 2007 under the name
Vance Elgin W. Supermax houses federal pre-trial detainees,
but Tripline was not aware of this. According to Mr. W., after
his time in Supermax, he was, over a six-month period,
housed outside of Maryland in several locations. He arrived
at the federal penitentiary in West Virginia on March 26,
2008, where he was identified as Naeem J. a.k.a. Vance
Elgin W.

6. The court explained that Mr. W.’s incarceration was not
considered a disability under FL Section 5-323(d)(iii).

7. The court added, “I don’t think the child’s ever been in his
care, unless you consider neglect the fact that he’s never had
any contact really with the child.”

8. On this factor, the court stated that it “was unfortunate that
[Anerra] hasn’t had contact with her paternal extended family
since they’re here today and obviously interested in her.”

9. The Court underscored that “the children’s welfare contin-
ues to be of paramount concern and that detriment to the
children must be found were they to continue their relation-
ship with [petitioner].” In re Adoption/Guardianship of Alonza
D., Jr. & Shaydon S., __ Md. __, __, 987 A.2d 536, 549
(2010). In so holding, the Court relied on, inter alia, R.Y. v.
Indiana Department of Child Services, 904 N.E.2d 1257 (Ind.
2009). In that case, a case Mr. W. asserts is noteworthy, the
trial court granted termination of a jailed mother’s parental
rights because “[t]o provide Mother additional time to be
released from jail and to try to remedy conditions would only
necessitate [the child] being put on a shelf instead of provid-
ing paramount permanency.” Id. (citation omitted). The
Indiana appellate court reversed, holding that “neither the
length of time [the child] had been in foster care nor the bond
that had developed between [the child] and his foster par-
ents, either alone or in conjunction, warranted a conclusion
by clear and convincing evidence that termination of the
mother’s parental rights was in the child’s best interests.” Id.
at 550.

10. There is some question, moreover, as to when Mr. W. will
be released from prison. While incarceration does not per se
constitute a “disability” under FL Section 5-323(d)(2)(iii), a
parent’s long-term incarceration may, indeed, be a factor in
permitting the termination of parental rights due to the par-
ent’s inability to provide for the long-term care of the child. In
re Adoption/Guardianship No. J970013, 128 Md. App. 242,
252 (1999). Accordingly, the court properly factored into its
decision that it was “not fair to Anerra to be in limbo for sev-
eral more years until [Mr. W.] is released from prison.”
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In the Circuit Court for Montgomery County,
Timothy S. Meese (“Tim”), the appellant, was granted
an absolute divorce from Megan S. Meese (“Megan”),
the appellee. The only outstanding issue at the merits
hearing was whether real property located at 3316
Weller Road in Silver Spring (the “Property”) was mari-
tal property and, if so, whether Megan dissipated it by
transferring it, post-separation, into an irrevocable trust
in the name of her father. Both parties also sought
attorneys’ fees. At the conclusion of the merits hearing,
the circuit court declined to rule as to the marital or
non-marital character of the Property; concluded that
Tim was not entitled to an equitable adjustment to the
division of the parties’ property by title; and further
determined that both parties would pay their own attor-
neys’ fees. Tim appealed from that judgment.

In Meese v. Meese, No. 1077, Sept. Term 2007
(filed April 17, 2008) (“Meese I”), this Court reversed
and remanded for the circuit court to clarify whether
the Property was marital property and to revisit the
related issues of dissipation, equitable distribution, and
attorneys’ fees. On remand from that decision, the cir-
cuit court heard additional testimony. The court ruled
that the Property was a gift to Megan from her father
and, accordingly, was non-marital. Nonetheless, it
granted Tim a monetary award of $8,500 representing
the court’s estimation of the present day value of his
share of the obligation on a $30,000 balloon note
secured by the Property. The court again declined to

award attorneys’ fees.
Tim appeals from that judgment. He poses five

questions for our review,1 which we have condensed
and rephrased as:

I. Did the circuit court err in ruling
that the Property was non-marital?

II. Was the conveyance of  the
Proper ty to an irrevocable trust
intentional dissipation of marital
property?

III. Did the circuit court err in its deter-
mination of a monetary award and
in its denial of attorneys’ fees?

For the reasons that follow, we answer Questions
I and II in the affirmative and, accordingly, shall
reverse the judgment of the circuit court. We shall
vacate the monetary award and the denial of attor-
neys’ fees and remand for further proceedings not
inconsistent with this opinion.

FACTS AND PROCEEDINGS
Two hearings were held below relevant to the

issues on appeal: a hearing on May 14 and 15, 2007,
prior to Meese I, and a hearing on remand on January
15, 2009. We shall summarize the pertinent evidence
from these hearings.

Tim and Megan were married on August 1, 1998.
At that  t ime, Megan’s father Char les H. Mi l ler
(“Charles”) owned the Property in fee simple. Shortly
after the marriage, Tim and Megan moved in with
Charles. They lived in the Property rent-free. Charles
paid the mortgage, the property taxes, and the utilities.

In the fall of 2000, after Charles retired at the
age of 74 and shor tly after the bir th of Tim and
Megan’s first child, the three began discussing a trans-
fer of the Property. On November 29, 2000, Charles,
Megan, Tim, and Megan’s brother, Charles A. Miller
(“Tony”), met with a real estate attorney, Mark Hessel,
to discuss arrangements concerning the Property.2

During the meeting, Tim, Megan, and Charles signed a
purchase agreement. It provided as follows:

Agreement
This agreement is entered into
between Charles H. Miller (“Miller”)
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and Megan S. Meese and Timothy S.
Meese (“Meeses”).

Recitals
* * *

2. Charles H. Miller wishes to sell the
house to his daughter,  Megan S.
Meese, and her husband, Timothy S.
Meese, for  approximately
$150,000.00.
3. Megan and Timothy Meese have
moved into the house with Charles H.
Miller and wish to purchase the house
from him for approximately
$150,000.00.
4. The parties wish for Megan and
Timothy Meese to take over responsi-
bility for all mortgage payments and to
pay Charles H. Miller an additional
$30,000.00 evidenced by a note and
secured by a deed of trust on the
house.
5. The fair market value of Charles H.
Miller’s house exceeds $150,000.00.[3]
6. Charles H. Miller will need a place
to live after he sells the house to
Megan and Timothy Meese.
7. Megan and Timothy Meese wish to
provide a place for Charles H. Miller to
live with them in their household as
long as he desires.

Terms
1. The parties to this agreement here-
by agree that in exchange for the sale
of the house by Charles H. Miller to
Megan and Timothy Meese for
$150,000.00, Megan and Timothy
Meese will provide Charles H. Miller
with accommodations in their house
for as long as Charles H. Miller lives.
2. These accommodat ions shal l
include a bedroom of his own and
access to other parts of the house.
3. If Megan and Timothy Meese sell
the house, they will still be obligated
to provide Char les H. Mi l ler  wi th
accommodations in whatever house
they may move into.
4. Charles H Miller will not be required
to pay any rent or uti l i t ies for his
accommodations.
5. This agreement is binding on all of
the parties as well as on their succes-

sors and assigns.
Tim and Megan also executed a balloon note.

Under the terms of the note, they were obligated to
pay Charles $30,000 upon the earliest occurrence of
three events: Charles’s death; a subsequent sale of
the Property; or November 29, 2015. The note was
interest free. Tim and Megan executed a “Second
Deed of Trust” securing the note.4

Contemporaneous with the signing of the pur-
chase agreement and the balloon note, Charles deed-
ed the property to Megan. The purchase price for the
home reflected on the Land Instrument Intake Sheet
prepared by Hessel was $151,680.62, and consisted
of the existing mor tgage of $121,680.62 and the
$30,000 bal loon note. Tim and Megan paid the
$1,516.80 transfer tax. The deed was recorded on
January 31, 2001.

Tim testified that the parties decided that his
name would not appear on the deed so that the lender
could not enforce a “due on sales” clause in Charles’s
deed of trust. Hessel confirmed that he discussed the
legal ramifications of a transfer to Megan and Tim ver-
sus a transfer to Megan alone.5 Megan testified that
her father was giving the house to her and that there
never was any discussion of Tim’s name appearing on
the deed. She did not recall any discussion of federal
law relating to the “due on sale” clause in her father’s
deed of trust.

After the above referenced documents were exe-
cuted, though the mortgage remained in Charles’s
name, Tim and Megan began paying it from their joint
checking account. Both their salaries were deposited
into this account. At that t ime, Tim was earning
approximately $45,000 annually as an ironworker and
Megan was earning approximately $25,000 per year
as a teacher’s aide. She also was in the U.S. Army
Reserve.

Megan testified that Charles made approximately
20 mortgage payments in the years following the trans-
fer of the property. She could not recall, however, when
the payments were made. Charles also testified that
he made some mortgage payments.6 Tim disputed that
any mortgage payments were made by Charles after
November 29, 2000.

In December of 2003, Megan was called up to
active duty with the army and deployed to Iraq for most
of 2004. During her time in Iraq, Megan came to the
realization that she was very unhappy in her marriage
and told Tim that, after she returned, they would not be
together. Tim testified that he had hoped to reconcile
upon Megan’s return.

Megan returned from Iraq in December of 2004.
In the months that followed, she repeatedly asked Tim
to move out of their house. He refused.

In February of 2005, Charles retained an attor-
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ney, Richard Chisholm. According to Chisholm,
Charles expressed concern that the transaction he had
entered into with Tim and Megan in 2000 “was not
structured in the manner in which he thought it was
structured.” Specifically, he thought he had preserved
a life estate for himself in the Property. Chisholm
reviewed the documents and concluded that no life
estate had been created. He suggested to Charles that
an irrevocable trust could be created to “provide him
with a life estate.” He drafted papers to this effect with
input from Megan’s divorce attorney.7

On April 18-19, 2005, Megan and Tony executed
the “3316 Weller Road Irrevocable Trust Agreement”
(“Trust Agreement”). Megan was named as the Grantor
and Tony was named as the Trustee. The recitals pro-
vided:

WHEREAS, on November 29,
2000, CHARLES H. MILLER, the
Grantor ’s father,  devised [ the
Property] by Deed to the Grantor indi-
vidually, upon the express condition
that CHARLES H. MILLER would be
granted a life tenancy, i.e., the right to
use and occupy the residence so long
as he lived; and

WHEREAS, certain differences
have arisen between the Grantor and
her spouse which require that
CHARLES H. MILLER preserve his
life tenancy in [the Property]; and

WHEREAS, the Grantor desires
to carry out her father’s wish to have
an absolute r ight to reside in the
[P]roperty [ ] . . . by creating an irrevo-
cable trust;

It went on to state that Megan was deeding the
Property to Tony as Trustee; that Charles would have
“the right to use and occupy the [Property] rent free for
so long as he should survive”; that Charles would pay
the expenses of the Property, including property taxes,
insurance, utilities, and ordinary maintenance and
repairs; that Charles would not be obligated to pay the
mor tgage; and that,  upon Char les’s death,  the
Property would pass to Megan.

On May 5, 2005, Megan executed a quitclaim
deed conveying the Property to Tony as Trustee. The
next day, Tim came home to find that the locks had
been changed on the Property. Megan told Tim that
the house belonged to her father now and he was not
allowed inside. From that date forward, Megan has
resided in the Property with her father and Tim has
resided at his father’s house a few blocks away. Megan
has paid the mortgage on the Property since the par-
ties’ separation.

As of the first hearing before the circuit court in

May of 2007, the Property was valued at $440,000. As
of the hearing on remand, the parties stipulated that
the Property was valued at $375,000.

At the conclusion of the first hearing, as dis-
cussed, supra, the trial court found that Charles had
deeded his house to Megan “for really no considera-
tion at all, and at a stated value apparently of approxi-
mately 30,000 less than its value.” The court “agree[d]”
with Tim “that the formality of the documents very defi-
nitely shows a transaction,” but suggested that it might
be a voidable transaction due to the existence of a
confidential relationship between Charles and Megan
and the absence (in the trial judge’s view) of consider-
ation. Neither party requested that relief, however, so
the trial court determined it did not need to reach that
question.

With respect to Megan’s position that her father
had given her the Property as a gift, the trial court
opined that “it doesn’t look like a gift. In other words, if
it walks like, talks like, and quacks like a duck, it must
be a duck. It looks much more, on the paperwork, like
a sale.” The court concluded, however, that it did not
need to determine whether the Property was sold to
Tim and Megan or was gifted to Megan alone — i.e.,
whether it was marital or non-marital proper ty —
because the value of the Property was zero. This valu-
ation was based on the trial court’s finding that the bal-
ance of the mortgage had decreased by approximately
$14,000 since the Meeses had taken over paying it.
Prior to the Meeses’ assumption of the mortgage, how-
ever, the cour t noted that they had l ived in the
Property rent-free for some time. It followed, according
to the court, that “there was no contribution by either
party” to the Property and therefore “the increase in
value of the home . . . is not something that is properly
considered marital property.”

In Meese I, this Court opined:
From the record before us, although it
is clear that the cour t declined to
make a monetary award and denied
attorney’s fees, it is not clear what the
court determined with regard to the
disputed property, i.e., whether the
property was marital property or not.
At one point in its ruling, the court
seems to classify the property as a
gift, based on its finding that “no con-
sideration” was ever given by [Tim and
Megan]. At another point, however,
the court states quite inconsistently
that it was going to consider the prop-
er ty marital proper ty, and that the
transaction “looks . . . like a sale.”

The evidence points towards the
property being marital property. On its
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face, the purported purchase agree-
ment obl igates each par ty to do
something. Moreover, it appears that
the obl igat ions, i f  any, under the
agreement and balloon note still exist.
There has been no determination as
to whether and to what extent that
agreement and bal loon note are
enforceable. Thus, we must remand to
the circuit court for a clarification of its
findings, and for a determination of
what impact, if any, that clarification
has on the denial of the monetary
award and attorney’s fees[.]

On remand from Meese I, after hearing some
additional testimony, the court rendered its oral opin-
ion, in pertinent part, as follows:

The Court has struggled in the past
and struggles today with the quantum
of evidence that is presented to this
Cour t and that’s perhaps because
there is simply not enough evidence
for the true clar i ty that everyone
desires. In any event, the claim of
[Tim] is to receive a portion of the
value of real estate previously owned
by Mr. Miller, [Megan’s] father, trans-
ferred to [Megan], upon which [Tim] is
a secondary obligor for the mortgage
and a primary obligor for a subse-
quent note.
The Court, having considered the tes-
timony today of Mr. Hessel, comes to
the conclusion that it was the intent of
[Charles] to do multiple things. First
and foremost, he sought to secure his
own circumstances wel l  into the
future, essentially for the rest of his
life or at least so much of it as would
be l ived in a resident ia l  c i rcum-
stances.
No provision was made for an explicit
or  expressed l i fe estate. I t ’s  the
Court’s belief that it was not the intent
of [Charles] to create a life estate in
the proper ty. That would mean
[Charles], to the exclusion of everyone
else, would have control over the
property during [Charles]’s lifetime.
Instead, what he intended, I think,
was the transfer of value of a portion
of the property to his daughter and
her family. In so doing, [Char les]
apparently was content to have [Tim
and Megan] take over the mortgage

payments and to reserve a small, rel-
atively small [sum] of equity to himself
and to advance the balance of the
value of the property to his daughter’s
control.
The evidence on who ended up pay-
ing the mortgage . . . is inconclusive.
[Tim] testifies that it came out of a
joint account. This the Court has no
doubt about. The question is, was
there any equitable interest or value
placed in that account, first, by [Tim]
and, secondly, by [Megan] and, thirdly,
by [Charles]. The — there’s a paucity
of evidence in connection with that.
The recitals of the documents, this
Cour t  bel ieves, are the k inds of
reci tals and terms which lawyers
place in documents to give i t  the
appearance and the import that the
lawyer believes is appropriate given
the circumstances, but it does not
necessar i ly ref lect that [Char les]
intended to surrender any [ ] equitable
portion or any value to [Tim]. In fact,
the papers even demonstrating a sale
show not only that  there was an
intended sale, but that it was in fact
deeded over to [Megan] and not to
[Tim] and [Megan] jointly.
[Tim] . . . now says that the disposition
of the property following these divorce
proceedings was inappropriate and
dissipation, but the fact remains that
[Tim] was never titled in the property.
And the question really becomes, is,
was it simply transferred to a trust to
avoid . . . the possibility that a portion
of the property would be vested in
[Tim] in some way, some value of it.
Now in all of this testimony today and
heretofore, there has never been a
valuation placed upon the r ight of
[Charles] to remain in the property
and what effect that has on the overall
value of the proper ty in [Megan]’s
name at the time she transferred it,
and I don’t know what that number
is. . . .
So that the Court’s conclusion is that
[Charles], in his actions, intended to
gift over the property to [Megan] con-
di t ional ly and, by gi f t ing over to
[Megan], the property was to be, that
he was not going to have to pay the
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mor tgage any fur ther and that he
have his living circumstances. So that
it is not an arm’s-length sale, but, as
Mr. Hessel testif ied directly and I
accept, a transfer and only a transfer.
Now, during the period of time that the
property was held in [Megan]’s name,
the Court notes only that the mort-
gage was paid and that, apparently, it
was paid primarily through the efforts
of [Megan]; in other words, she was
the main financial contributor. By all
accounts, [Tim] was essentially unem-
ployed during much of this period of
time, notwithstanding his protestations
that he’s a self-employed carpenter.
I’m not sure that really make a whole
lot of difference. It may if the property
is deemed marital and subject to valu-
at ion and appor t ionment, but the
Court cannot escape that this was a
family transaction and, as Mr. Hessel
said, a transaction involving son, Tony,
. . . Charles and Megan with Tim going
along with whatever anybody wanted.
It is not, by any stretch of the imagina-
tion, a sale for value to the benefit of
[Megan]’s father in the full sense.
Now, [Tim] has argued here today that
it does not have to be a full arm’s-
length transaction consideration in
order for it to be a valid sale. What the
Court says to that is, is that it’s a valid
transfer; indeed, the property was in
[Megan]’s name and I accept that.
And I do believe that [Tim] remains an
obligor for one half of the $30,000 [ ]
note signed jointly by he and [Megan].
The Cour t appor tions that equally
between them. That’s an obligation of
$15,000, a debt, if you will, to be paid
in roughly six years, not reduced to
present value. But if — by the Court’s
own calculation, the current value of
that type of instrument, if it could be
sold, would be probably somewhere in
the range of $8500. So that the oblig-
ation of [Tim], at the time of this hear-
ing, is roughly $8500 unless [Megan]
pays off that note herself.
. . . But the Court believes that no
matter how the titling of this transac-
tion took place, it was an estate plan-
ning concept by [Charles] to pass
value to his daughter and her family

and, at the same time, securing for
himself a residential abode; and, as
such, it does not constitute marital
property but, rather, is a gift.
[Tim] asked the Court to look behind
the tit l ing of the proper ty done in
2000. . . . The Court declines to do so,
believing that it represents what it rep-
resents. But as I have explained, in
reflection upon the direction of the
Court of Special Appeals, this Court
find that there is an obligation on the
part of [Tim] and that obligation is
presently valued at $8500. And, as
such, because [Megan] is the benefi-
cial owner of the home and for a time
was titled in it, and that that repre-
sents, that $8500 represents an oblig-
ation that, well, it represents — $8500
represents a contr ibution of [Tim]
toward the marital interest, and even
though the house is found not to be
marital property, the Court will award
an $8500 marital award to [Tim].

The court went on to conclude that neither party
was entitled to attorneys’ fees. Finally, the trial judge
opined that any “enhanced value” in the Property
belonged to Charles as it was “his moneys that it made
it possible.”

Tim noted a timely appeal from the judgment of
the circuit court.

DISCUSSION

I.
Marital property is any property “however titled,

acquired by 1 or both parties during the marriage.” Md.
Code (2006 Repl. Vol.), § 8-201(e)(1) of the Family
Law Article (“FL”). As relevant here, marital property
does not include property acquired “by inheritance or
gift from a third party.” Id. at § 8-201(e)(3)(ii). As dis-
cussed, supra, the trial court found that the Property
was non-marital because it was gifted to Megan by
Charles. The trial court also described the transaction
involving the Property as an “estate planning concept”
and a “transfer.”

We conclude that the evidence before the circuit
court could only support a rational finding that the
Property was acquired by the parties during their mar-
riage and, accordingly, is marital property. The pur-
chase agreement signed between Tim and Megan, on
the one hand, and Charles, on the other, was a con-
tract for sale of the Property. Contrary to the trial
court’s finding, it was supported by consideration. Tim
and Megan assumed the obligation to pay Charles’s
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mor tgage, which had an outstanding balance of
$121,680.62, and to pay an additional $30,000 to
Charles no later than 15 years after the date of the
purchase. The trial court found that, after the parties
entered into the purchase agreement, Tim and Megan
did in fact begin paying the mortgage out of their joint
checking account.8

In addition, Tim and Megan agreed to provide
free accommodations for Charles in their residence for
as long as he desired to live with them. If they sold the
Property, they still were obligated to provide a room for
Charles in their new residence. Megan affirmed at trial
that she and Tim had “contractually obligated [them-
selves] to provide [Charles] with housing for the rest of
his life at no cost to him.” That none of the parties to
the purchase agreement apparently contemplated the
possibility that Tim and Megan would divorce does not
affect the enforceability of the agreement.

The tr ial cour t found as a fact that Tim stil l
remained obligated to pay the balloon note. Indeed,
this finding was the court’s stated basis for granting
Tim a monetary award. The finding is inconsistent,
however, with the cour t ’s other f inding that the
Property was gifted to Megan by her father. Rather, it
supports Tim’s contention that the parties entered into
an enforceable sales contract.

In its comments during trial and in its opinion, the
trial court focused on the titling of the Property in
Megan’s name only. While titling may bear on owner-
ship of property post-divorce, it does not bear on the
marital or non-marital character of the property. See
FL § 8-201(e)(1). Rather, the focus of inquiry appropri-
ately is whether the property at issue, however titled,
was acquired by the parties during the marriage. We
already have concluded that the Proper ty was
acquired by Tim and Megan during the marriage under
the terms of the purchase agreement and thus was
marital property. That Charles deeded the Property to
Megan only, and not to Tim and Megan together, does
not change the marital character of the Property.

II.
Having concluded that the Property is marital

property, we now turn to the question whether Megan’s
transfer of the Property to the Trust amounted to dissi-
pation as a matter of law. We have no difficulty in con-
cluding that, on the evidence adduced, one could rea-
sonably find only that Megan dissipated the Property
and therefore the Property must be treated as extant
for purposes of valuing the marital estate.

Ordinarily, property disposed of prior to divorce is
not considered part of the marital estate. See Solomon
v. Solomon, 383 Md. 176, 202 (2004). “[D]issipation of
marital property can be found ‘where one spouse uses
marital property for his or her own benefit for a pur-

pose unrelated to the marriage at a time where the
marriage is undergoing an irreconcilable breakdown.”’
Karmand v. Karmand, 145 Md. App. 317, 345 (2002)
(quoting Sharp v. Sharp, 58 Md. App. 386, 401 (1984)).

[T]he doctrine of dissipation permits
the court to include, as extant marital
property, marital property that was
transferred, spent, or disposed of in
some fashion by one of the spouses,
under the circumstances described
above. Marital property found to have
been dissipated is valued as of the
time of dissipation.

Id. (internal citations omitted). The dissipation doctrine
is “aimed at the nefarious purpose of one spouse’s
spending for his or her own personal advantage so as
to compromise the other spouse in terms of the ulti-
mate distribution of marital assets.” Heger v. Heger,
184 Md. App. 83, 96 (2009).

In the instant case, there can be no dispute that
Megan’s transfer of the Property to the Trust was
accomplished after the parties’ marriage was irretriev-
ably broken. Megan testified that, while she was in Iraq
in 2004, she came to realize that she no longer wanted
to be married to Tim and that she told Tim so. She also
testified that, after her return in late 2004, she asked
Tim to move out of the Property on many occasions.
She deeded the Property to the Trust on May 5, 2005.
Tim was ousted from the Property the following day
when he returned home to find that the locks had been
changed. The parties each filed petitions for divorce in
July of 2005.

Turning to the purpose of the transfer, there also
can be no dispute that Megan intended, by making the
transfer, to prevent Tim from realizing a share of the
Property in the eventual divorce proceedings. See
Court v. Court, 67 Md. App. 676, 685-86 (1986)(dissi-
pation found when, during the parties’ separation, hus-
band conveyed his interest in a parcel of real property
to his parents). The circuit court recognized this fact,
suggesting that the transfer was made to prevent “the
possibility that a portion of the property would be vest-
ed in [Tim] in some way, some value of it.” It was con-
cern about this possibility that convinced Charles to
hire an attorney to review the purchase agreement and
draft the Trust Agreement. As discussed, supra ,
Megan’s divorce lawyer participated in the drafting of
the Trust Agreement. The terms of the Trust provide
that upon Charles’s death, the Property will vest in
Megan. Accordingly, the Trust benefits her at the
expense of  Tim, who retains no interest  in the
Property.

Because the evidence adduced at trial only can
support a reasonable conclusion that Megan intention-
ally dissipated marital property, the Property should
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have been deemed extant and included in the marital
estate for purposes of equitable distribution, including
the decision whether to grant Tim a monetary award.
As Tim argued below, the Property must be valued as
of the date of dissipation (April 2005) and the impact
of Charles’s life estate in the Property under the terms
of the Trust is not relevant to its valuation. The only val-
uation evidence presented at trial concerned the value
of the Property at the time of each trial and at the time
of the purchase agreement.

III.
Because we are reversing the trial court’s ruling

that the Property is non-marital, we also must vacate
the monetary award and the denial of attorneys’ fees
for re-evaluation in light of this opinion. See Doser v.
Doser, 106 Md. App. 329, 335 n.1 (1995). On remand,
the circuit court shall make findings pursuant to FL
section 8-205(b) with respect to Tim’s request for a
monetary award and pursuant to FL section 7-107 with
respect to his request for attorneys’ fees.9

JUDGMENT REVERSED. CASE
REMANDED TO THE CIRCUIT COURT

FOR MONTGOMERY COUNTY FOR
FURTHER PROCEEDINGS NOT

INCONSISTENT WITH THIS OPINION.
COSTS TO BE PAID BY THE APPELLEE.

FOOTNOTES
1. The questions, as posed by Tim, are:

1. Was the family home marital property,
because it was purchased during the mar-
riage?

2. Did Appellee Megan Meese dissipate
marital property by conveying the family
home to an Irrevocable Trust for zero con-
sideration?

3. Was Appellant Tim Meese entitled to a
monetary award to adjust the equities for
his share of the net equity in the family
home?

4. Was Appellant Tim Meese entitled to an
award of attorney’s fees due to Appellee
Megan Meese’s dissipation of a marital
asset?

5. Should the trial judge be recused from
hearing this matter on remand due to the
lack of appearance of impartiality?

Tim’s argument with respect to recusal is confined to one
sentence in the conclusion of his brief. We decline to consid-
er this issue, as it is not properly briefed.

2. The parties dispute who hired Hessel. Tim testified that
Charles hired him. Charles testified that he thought he hired
him and paid his fees. Megan testified that she could not

recall who hired him. Hessel testified that Tony, who worked
in the mortgage business and was acquainted with Hessel,
originally contacted him and asked him to meet with the fami-
ly. Hessel viewed his “client” as the entire family.

3. There was testimony from a real estate appraiser at the
first hearing that the Property was worth approximately
$183,000 in November of 2000.

4. The deed of trust named Tim and Megan as the borrowers;
Charles as the lender; and Tony as the trustee.

5. The Garn-St. Germain Depository Institutions Act of 1982
allows the transfer of a home from a parent to a child without
triggering a “due on sales” clause. Pub. L. No. 97-320, § 1, 96
Stat 1469.

6. At the initial hearing, Tim subpoenaed Charles for trial and
directed him to bring canceled checks evidencing payments
he made on the mortgage. He did not bring any records with
him, however. On remand from Meese I, Tim again subpoe-
naed Charles for trial and directed him to bring the same
records. Charles failed to appear.

Tim also noted a deposition of Charles post-remand.
Charles moved to quash the subpoena and for a protective
order. His motion was granted.

7. Tim introduced into evidence a letter from Megan’s divorce
lawyer to Chisholm suggest ing revisions to the Trust
Agreement and proposing the inclusion of the recitals.

8. The circuit court found the evidence “inconclusive,” howev-
er, as to who deposited funds into this account to pay the
mortgage. As Tim points out, there was no evidence at trial
that anyone other than Tim and Megan deposited funds into
this account. There was some testimony that Charles may
have paid certain mortgage payments, but not from the par-
ties’ joint account.

9. During the hearings below, Tim attempted to present evi-
dence relevant to Megan’s financial status and about the
value of marital property owned by each party. The trial court
stated that it did not “care about” the former evidence and
that it was “not going to consider” the latter evidence. We
note, for guidance on remand, that the financial status of the
parties and the value of the marital and non-marital property
owned by each of them is relevant to the trial court’s analysis
as to both the monetary award and attorneys’ fees. See FL §
8-205(b)(2) & (3) (court “shall” consider the “value of the
property interests of each party” and “the economic circum-
stances of each party at the time the award is to be made”);
FL § 7-107(c) (court “shall” consider the parties’ financial
resources and needs in awarding attorneys’ fees).
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This appeals ar ises f rom a Request for
Modification of Alimony filed by James E. Bradley, Jr.
(“James”), appellee/cross-appellant, requesting a mod-
ification of the $1,700.00 per month in alimony he was
obligated to pay to Janet L. Bradley (“Janet”), appel-
lant/cross-appellee, pursuant to the terms of their set-
tlement agreement (“Agreement”). This case was pre-
viously before this Court in Bradley v. Bradley, No. 35,
September Term, 2007 (filed Jan. 22, 2008) (“Bradley
I”), wherein we vacated the judgment of the Circuit
Court for Howard County and remanded the case to
that court to determine whether Janet satisfied her
obligations under the Agreement and if not, whether
James’s alimony obligation should be modified. On
remand, after a hearing on January 15, 2009, the cir-
cuit court found that Janet had failed to meet her oblig-
ations under the Agreement, thus permitting the court
to consider a modification of alimony. Thereafter, the
court modified the contractual indefinite alimony to
alimony payments over a three year period.

On appeal, Janet presents two questions for our
review, which we have expanded into three:

I. Was the circuit court clearly erro-
neous in finding that Janet did not
make reasonable efforts to find
employment?

II. Did the circuit court err or abuse
its discretion in modifying the
award of alimony?

Ill. Did the circuit court err in failing
to consider Janet’s request for
attorney’s fees?

On cross-appeal, James presents one question
for our review, which we have rephrased:

Did the circuit court err by not modify-
ing the alimony award retroactively?

For the reasons set forth herein, we shall remand
this case to the circuit court for further proceedings on
the question of Janet’s request for attorney’s fees. We
shall otherwise affirm the judgment of the circuit
court.1

BACKGROUND
For the purposes of consistency and conve-

nience, we adopt and incorporate substantial portions
of the factual and procedural history as set forth by
Judge Deborah S. Eyler in Bradley I.

The par ties were marr ied on
July 9, 1983. The marriage produced
three children: James Colin (born in
1985),  Lane (born in 1988),  and
Brendan (born in 1990).

When the par t ies marr ied,
James was working for the District of
Columbia Police Depar tment (the
“Department”). He continued to  work
for the Department until retir ing in
1995.

Janet had received a Bachelor
of  Ar ts degree in sociology from
Western Maryland Col lege (now
McDaniel College) before the mar-
riage, in 1981. From 1981 to 1988,
she was employed as a special agent
in an investigative capacity for various
federal agencies, including the Drug
Enforcement Administration (“DEA”).
By 1988, Janet had achieved G-12
pay status. When the parties had their
second child later that same year,
Janet stopped working in order to stay
at home with her children.

Janet resumed working outside
the home in 1996, when she and
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James formed a consulting business,
the Bradley Investigative Group, Inc.
(the “Bradley Group”). Through the
Bradley Group, Janet worked as a pri-
vate investigator for the University of
Maryland Police Department. Her pri-
mary duties included interviewing
police force candidates, verifying their
addresses, and interviewing their
neighbors. She stopped working for
the Bradley Group in December of
2000.

The parties separated in August
of 2002. On October 17, 2002, in the
Circui t  Cour t  for Howard County,
Janet filed a complaint for a limited
divorce. The parties later each filed
amended pleadings, both seeking an
absolute divorce.

The parties appeared in court on
January 6, 2004. At that time, they
read into the record an Agreement
they had reached resolving the issues
of child custody and support, alimony,
marital property, and counsel fees.
With regard to al imony, the
Agreement provided:
[James] will pay [Janet] alimony of
$1,700 per month, modifiable only
upon the following [four] events, which
shall be deemed a substantial change
of circumstances. . . . Those four
events are [1] [James’s] disability. . . .
[2] if after five years [Janet’s] salary is
in excess of $50,000. . . . [3] when
[James] reaches the age of 67. . . . [4]
if [Janet] is not making reasonable
efforts to obtain employment within
her qualifications. And, that’s defined
to mean that at least once every six
weeks, [Janet] will seek jobs through
an Internet search with the govern-
ment, as an investigator or intelli-
gence research specialist or the like.
[Janet]  wi l l  keep records of  her
attempts to locate such employment.
The information she submits as part
of the application, and any responses
she receives, and will provide [sic]
those through her counsel  to
[James’s] counsel at least once every
three months. The alimony will termi-
nate upon the death of either party, or
[Janet’s] remarriage.
(Emphasis added.) The Judgment of

Absolute Divorce incorporated the
terms of the Agreement by reference
and further stated that James’s alimo-
ny obligation was “not subject to court
modification, except as set forth in the
[Agreement].”
As stated previously, the master’s
hearing on James’s request for modifi-
cat ion of  a l imony was held on
September 8, 2006. James argued
that the fourth “event” triggering his
right to request alimony modification
had occurred: namely, that Janet had
failed to make “reasonable efforts to
obtain employment within her qualifi-
cations,” as defined in the Agreement,
and that she had fai led to submit
records of her job search to his attor-
ney every three months, as required
by the Agreement. Janet argued that
the fourth triggering event had not
occurred. She testified that she had
begun her post-divorce job search
shortly after signing the Agreement
and she had done so by searching the
Internet for federal government jobs at
the GS-9 to GS-1 1 pay grade, partic-
ular ly wi th in the Depar tment of
Homeland Security. She applied for a
number of positions but was rejected
by all. Janet contacted some of her
former colleagues in the DEA and
other federal agencies, but those col-
leagues opined that her “training and
credentials were obsolete for the
time.” Further, she was informed by
these former colleagues that appli-
cants for investigative positions with
the federal government cannot be
more than 37 years old. Janet was 46.
Janet expanded the scope of her job
search by seeking employment in the
private sector. She applied for work as
an invest igat ive consul tant  for
Rescom Environmental Inc., and as a
customer service representative for
CarMax. In August of 2004, she was
hired as an administrative assistant by
the Mount Hebron Presbyter ian
Church (“Church”). At the time of the
master ’s hear ing,  she was st i l l
employed with the Church, earning
approximately $31,000 per year. Janet
testified that, even after accepting the
administrat ive posi t ion wi th the
Church, she regularly continued to
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seek federal government and private
employment in an investigative capac-
ity, in accordance with the Agreement.
At some point  thereafter,  the
Depar tment of Homeland Security
contacted Janet about a secretarial
position that paid $27,000 annually.
When, during a telephone interview,
the agency representative learned of
her limited computer skills, she was
told that she was not qualified for the
job.
Janet acknowledged that she did not
provide James with updates and doc-
umentation of her searches as regu-
larly as the Agreement required. She
testified that she did, in fact, provide
James with some documentation of
the results of her job searches. She
moved into evidence one such update
and documentation, from February 7,
2005, and a last update and docu-
mentation from May 5, 2005. She con-
tinued to apply for investigative posi-
tions after sending the May 5, 2005
update to James. She did not send
any further updates to James, howev-
er, because he had not reimbursed
her for the children’s medical expens-
es as required in the Agreement. The
record is unclear as to when or if
Janet stopped looking for government
employment. James did not present
evidence or testimony at the hearing
to contradict Janet’s testimony on
these points.

In his findings of fact and recommendation, the
master credited most of Janet’s testimony but ruled in
favor of James. The master recited Janet’s pre-divorce
employment background as she had described it in her
testimony and then found:

13. [Janet] has looked for employ-
ment using the Internet, however, she
has not provided the results of her
search to [James] since 2004.[ ]
14. [Janet] has applied for positions
that are not within her qualifications.
When she left employment she was a
GS-12, and she has sought positions
at the GS-9 and GS-10 levels. She
has sought administrative positions
within the federal government that are
clearly not within her qualifications.
15. [Janet] asserts that due to her
age, and years out of the work force,

she is not qualified for employment
within federal law enforcement field.
The maximum age for most federal
law enforcement jobs is 37 years old,
and she is 46 years old.
16. That when the parties entered
into the Sett lement Agreement in
January 2004, [Janet] did not qualify
for federal employment within her
qualifications since the cut off age is
37 years old.

Based on these findings, the master recommended
that James’s “request for modification of alimony be
granted as [Janet] has failed to seek employment with-
in her qualifications. Therefore, [James’s] alimony
award should be terminated.”

In its February 5, 2007 Memorandum
and Order, the circuit court disagreed
with the master’s recommendation
and denied the request for modifica-
tion:
As to the alimony issue, the Court
agrees with [Janet] that [James] did
not establish a basis to modify or ter-
minate alimony. While it is true that
[Janet] did not comply literally with the
terms of the [A]greement about sup-
plying [James] with information on a
regular basis about her job search, it
a lso appears to be the case that
[Janet] no longer qualifies for the type
of job envisioned by the [A]greement.
It appears that it would be a futile act
for [Janet] to pursue the types of jobs
that [James] believes she would be
able to obtain. The evidence indicates
that she is too old for the federal
investigator jobs, and it also appears
that her relevant experience for the
job is very dated, some of it being two
decades old. Simply put, the Court
does not conclude on this record that
grounds exist at this time to modify or
terminate alimony under the parties’
agreement.

Bradley I, slip op. at 2-7.

Bradley I
James appealed to this Court pro se, presenting

four arguments, three of which are relevant to the
instant appeal. Id. at 1. James argued that the circuit
court erred, because (1) the unambiguous language of
the Agreement required Janet to apply for positions as
an “investigator or intelligence research specialist” in
the private sector, not just the public sector; (2) the
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court ruled that “it was futile for Janet to seek govern-
ment employment within her qualifications merely
because she is (or at the time was) 46 years old and
most federal agencies require that applicants for inves-
tigative positions not be over the age of 37[;]” and (3)
Janet “breached her obligation to make reasonable
efforts to find employment, keep records, and provide
them to [him,] and this breach was a modifiable event.”
Id. at 7-8.

Regarding the first argument, this Court held:
The plain and unambiguous language
of the Agreement does not extend
Janet’s search obligation to the pri-
vate sector. The Agreement specifical-
ly states that Janet is required, every
six weeks, to “seek jobs through an
Internet search with the government,
as an invest igator or intel l igence
research specialist or the like.” If the
parties had intended this search to
include pr ivate sector jobs, they
should have (and would have) said so.

Id. at 10-11.
This Court, however, agreed with James’s sec-

ond argument and held that the term “government” in
the Agreement was not limited to the federal govern-
ment. Id. at 12. We explained that the term “‘govern-
ment,’ by its plain meaning, encompasse[d] city, coun-
ty, and state levels of government.” Id. Therefore, we
held that, “[b]ecause the court erred in its interpreta-
tion of the word ‘government’ in the Agreement, its
finding that Janet’s continuing search was ‘futile’ was
not determinative of whether she had met her obliga-
tion.” Id.

Finally, we held that Janet’s compliance with her
obligation to document and report the results of her
search to James every three months was a contractual
covenant subject to the implied condition of substantial
performance. Id. at 13, 15. We explained that

the reporting requirement is a con-
tractual covenant to supply informa-
tion rather than an express condition
of the Agreement for which any viola-
tion will trigger an “event” allowing for
alimony modification. The parties did
not include forfei ture language
emphasizing that any failure by Janet
to repor t on her job search would
automatically forfei t  her r ight to
$1,700 per month in alimony. Instead,
under the Agreement, the occurrence
of a modification “event” merely gives
James the right to seek a modifica-
tion.

Id. at 15 (emphasis in original). Because we concluded

that “the record [was] not fully developed on the issue
of Janet’s [substantial] compliance,” Id. at 13, we
vacated the judgment of the circuit court and remand-
ed the case to the circuit court “to consider whether
Janet substantially performed and thereby satisfied the
reporting requirement and for further findings regard-
ing Janet’s compliance with her obligation to search for
a government job in an investigative capacity through
the Internet, as described above.” id. at 15-16. We fur-
ther instructed the circuit court that

[i]f the court f[ound] that Janet ha[d]
failed to meet her obligations and that
the fourth modification “event” ha[d]
occurred, because the Agreement
does not set forth any criteria for
determining how the alimony oblig-
ation should be modified, the court
has the discretion to apply as many
of the statutory criteria in [the
Maryland Code (1984, 2006 Repl.
Vol.), § 11-106(b) and 11-107 of the
Family Law Article (“F.L.”)] as are
appropriate to modify James’s
obligation.

Id. at 16 (emphasis added).

Further Proceedings on Remand
On remand, a hearing before the master of the

circuit court was held on September 26, 2008. During
the hearing, Janet testified that she was currently in
graduate school at Loyola College and that since
February of 2007, she had been working for the United
States Psychiatric Rehabilitation Association earning
$35,000.00 a year. She also testified that, at the time
she and James entered into the Agreement for alimo-
ny, she knew that James had relied upon her promise
to look for work as described in the Agreement. She
also stated that, at the time she entered into the
Agreement, she knew that it would be “futile” to find a
job with either the State or Federal government
because of her age. According to Janet, even though
the last time that she applied for a government job was
in June of 2006, she believed she had fulfilled her
obligations under the Agreement by applying for gov-
ernment jobs for two years. She further expressed the
opinion that she was no longer obligated to look for a
job under the Agreement because “it[ ] [was] futile to
look for a job.”

In her testimony, Janet also stated that her salary
was not “significantly different” from her salary at the
time of divorce, that her financial needs were substan-
tially the same as they were at the time of divorce, that
there was no surplus left in her monthly budget after
paying for expenses, and that she had no money left
from the property payments she received under the
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divorce settlement.
James testified at the hearing that after the

divorce he went to work for A&T Systems and earned
$55,000.00 per year, but that he presently worked for
Lincoln Group, LLC earning $120,000.00 per year.

In his findings of fact and recommendation dated
November 13, 2008, the master ruled in favor of
James. Based on the testimony of the parties and the
documentary evidence, the master found, inter alia:

12. [Janet] acknowledged on direct
examination that at the time they
entered into the [Agreement] in
January 2004, she was aware
that [James] was relying on her
promise to look for employment.

13. [Janet] also testified that she was
aware that a search for govern-
mental work, state or federal, was
fut i le. She explained that she
knew employment as a federal
invest igator would be fut i le
because the age requirement for
those positions [is] 37 years old,
and she was 42 years old at the
time.

14. [Janet] stated in her deposition
that finding a state or federal job
at this time is futile.

15. [Janet] last applied for a federal
job in Ju[ne] 2006, and has not
applied for a state or federal job
since Ju[ne] 2006.

16. [Janet]  a lso stated that she
believes that she has fulfilled the
obligations under the terms of the
[Agreement] and stopped looking
for State or Federal [employment].

* * *
44. There are 11 factors under FL

section 11-106(b), and as to each
factor the following findings are
made: (a) [Janet] is self support-
ing, is earning $35,000.00 per
year, and is [in] graduate school
seeking a Master’[s] degree; (b)
[Janet] is not making effor ts to
f ind employment in the law
enforcement field, and has com-
pleted 50% of the credits needed
to obtain a Master’s degree; (c)
there was no evidence of the
standard of living presented at
either hearing; (d) this [was] a 20
year[  ]  marr iage; (e) [James]

made f inancial  contr ibut ions
towards the family and was the
primary wage earner, and [Janet]
was the stay at home parent after
the second child was born from
1988 to 1996. Each party made
monetary and non monetary con-
tributions to the well being of the
family; (f) [Janet] admitted in the
hearing, and in her deposition,
that she abandoned the marriage,
even though the divorce proceed-
ed on the ground of mutual and
voluntary separation; (g) [Janet] is
48 years old; (h) each par ty is
physically fit, and there was no
testimony as to any problems with
either parties[’] physical or mental
health; (i) there was no testimony
by [James] of his needs, and the
only testimony by [Janet] was that
her needs since the time of the
divorce have not changed, and
that she needs alimony to meet
her monthly expenses; (j) the par-
ties have an agreement to pay
alimony, and that agreement is
what is in dispute at this time; (k)
since the divorce, [James] has
paid [Janet]  approximately
$300,000.00; (l) [Janet] is receiv-
ing $1,000.00 per month from
[James’s] police pension, and
[James] is receiving $2,900.00
per month from the pension.

The master recommended terminating James’s alimo-
ny obligation, concluding that

[ t ]he cour t has discret ion to
modify and or terminate [Janet’s]
alimony, and the discretion should be
exercised in this matter. [Janet] was
not forth[right] [ ]with [James] when
she entered the agreement, has not
sough[t] employment under the terms
of the agreement since June 2006, is
receiving $1000.00 per month from
[James’s] police pension, is in grad
school and received approximately
$300,000.00 in the divorce settlement.

On November 26, 2008, Janet flied exceptions to
the master’s findings of fact and recommendation.
James countered by filing on December 8, 2008, his
response to Janet’s exceptions, as well as exceptions
of his own.

At the conclusion of the hearing on the parties’
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exceptions held on January 15, 2009, the circuit court
first found that a “triggering event” had occurred under
the terms of the Agreement. After reviewing the find-
ings of fact by the master, the court stated:

[H]aving looked at the transcript and
some of the evidence, the agreement,
et cetera . . ., I would make my own
independent assessment here. . . .
[P]articularly because this is [ ] con-
tractual alimony, . . . this limited exer-
cise about government jobs and . . .
the specificity of how often one had to
look, [Janet] had to look, and how
often she had to supply records. And,
again, I would look at it . . . broader
than just criminal investigation, or an
investigator[’]s job or, again, the intel-
ligence research specialist. . . . I’ve
commented on that a couple of times
that it could be broader than that. I’ve
also commented that even if it was
futile because of age requirements or
just a lack of success over a period of
time, nevertheless, that was the oblig-
ation to get $1,700 a month here. And
it’s clear to me, in looking at this, mak-
ing my own independent judgment,
that that was violated. That it is a trig-
gering event. You know, we have the
benefit here of the Court of Special
Appeals opinion, and the . . . contrac-
tual aspects.

I would add to that, quite frankly,
while it doesn’t appear to be the main
reason why the Master — you know, I
would find . . . [that] there was some
misrepresentation [by Janet] at the
time this was done, [somewhat] com-
bined with intention and knowledge of
facts.

The court then emphasized the fact that the
alimony, under the terms of the Agreement, was not
indefinite alimony; instead it was contractual alimony,
and thus the court had a right to either modify or termi-
nate the alimony once a “triggering event” occurred.
Upon reviewing the factors set forth in F.L. 11-106(b),
as determined in the master’s findings, the cour t
reduced the contractual indefinite alimony to alimony
payments over a three year period. In an order entered
on February 11, 2009, the court ruled:

[James’s] existing alimony obligation
to [Janet]  of  Seventeen Hundred
Dollars ($1,700.00) per month shall
be modified as follows:

1. $1000 per month f rom

February 15, 2009 through
January 15, 2010 (twelve pay-
ments);

2. $750 per month from February
15, 2010 through January 15,
2011 (twelve payments);

3. $500 per month from February
15, 2011 through January 15,
2012 (twelve payments).

After the January 15, 2012
payment,  [James’s]  a l imony
obligation shall terminate. The
foregoing modifies the parties’
January 6,2004 agreement as to
alimony, which was incorporated
into the Judgment of Absolute
Divorce entered on February 17,
2004.

This timely appeal followed. Additional facts will
be discussed in order to resolve the questions pre-
sented.

DISCUSSION
I.

The Triggering Event
Janet argues that “the evidence presented at the

hearing supported a finding that [she] made reason-
able efforts to search for government employment
within the meaning of the Agreement.” According to
Janet, she satisfied her obligation to search for gov-
ernment jobs under the Agreement by applying for
government jobs for a period of two years following
divorce, by compiling the results of her searches into a
packet of documents, and by supplying James with the
results of her search in 2005 and possibly with the
results of another job search in 2006. Therefore, Janet
concludes that the circuit court erred in finding that the
“triggering event” had occurred under the terms of the
Agreement.2 We disagree and explain.

On appeal from a judgment in a bench trial, we
review the trial court’s decision “on both the law and
the evidence.” Md. Rule 8-131(c). We “will not set aside
the judgment of the trial court on the evidence unless
clearly erroneous, and will give due regard to the
opportunity of the trial court to judge the credibility of
the witnesses.” Id. Over questions of law, however, we
exercise de novo review. Ehrlich v. Perez, 394 Md. 691,
708 (2006).

As explained in Bradley I , the Agreement
between the parties regarding alimony provided:

[James] will pay [Janet] alimony of
$1,700 per month, modifiable only
upon the following [four] events, which
shall be deemed a substantial change
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of circumstances. . . . Those four
events are [1] [James’s] disability. . . .
[2] if after five years [Janet’s] salary is
in excess of $50,000. . . . [3] when
[James] reaches the age of 67. . . . [4]
if [Janet] is not making reasonable
efforts to obtain employment within
her qualif ications. And, that’s
defined to mean that at least once
every six weeks, [Janet] will seek
jobs through an Internet search
with the government, as an investi-
gator or intelligence research spe-
cialist or the like. [Janet] will keep
records of her attempts to locate
such employment. The information
she submits as part of the application,
and any responses she receives, and
will provide [sic] those through her
counsel to [James’s] counsel at least
once every three months. The alimony
will terminate upon the death of either
party, or [Janet’s] remarriage.

Slip op., at 3 (emphasis in original). Therefore, in order
to continue receiving $1,700 per month in alimony
from James, Janet’s obligation under the Agreement
was to search for government jobs at least once every
six weeks, keep records of her job search, and supply
the application materials and the results of her job
search to James’s counsel.

By Janet’s own admission, the last time she
applied for a government job was in June of 2006, and
she believed that she was no longer obligated to look
for a job because it was “futile.” Janet would like for us
to conclude that, by applying for government jobs for a
period of two years, she substantially performed this
obligation under the Agreement. This we cannot do.
Janet admitted that she had failed to comply with her
obligation since 2006, which provided the basis for the
court to find that Janet did not make reasonable efforts
to find employment. Therefore, we hold that the circuit
court was not clearly erroneous in finding under the
Agreement one of the four tr iggering events had
occurred that permitted the trial court to consider a
modification of James’s alimony obligation.

II.
The Modification of Alimony

Janet contends that the court erred by relying on
factors set forth in F.L. § 11-106(b) when modifying
James’s alimony obligation. In particular, Janet argues
that, “[i]n making an initial award of alimony, a court
must consider all of the economic and equitable fac-
tors set forth in F.L. § 11-106(b).” (Emphasis added). At
the modfication stage, however, the primary concern is

“whether the current economic situation of the parties
(the payee spouse’s needs balanced against the payor
spouse’s ability to pay) has changed such that a modi-
fication is warranted.” (Emphasis added). According to
Janet, the parties had already considered “the relevant
F.L. § 11-106(b) factors upon enter ing into the
Agreement,” and “[a]n alimony modfication proceeding
is not an oppor tuni ty to rel i t igate the divorce.”
(Emphasis added) Additionally, Janet contends that
the Agreement was “clear that [James’s] obligation to
pay alimony [was] ‘indefinite,’” but that the court “erro-
neously opined” that the Agreement “[was] really . . . a
back door rehabilitative alimony.”

Finally, Janet argues that the evidence demon-
strated that a modification was not warranted: James
did not present any evidence of his own needs; Janet
testified that her financial needs had not changed
since the divorce; Janet testified that she relied on the
alimony to meet her monthly expenses; and James’s
income had increased from $55,000.00 to $120,000.00
per year while Janet’s income remained substantially
the same. Janet thus concludes that the court erred in
modifying the alimony award.3

“Section 11-106(b) sets forth specific factors that
must be considered by the cour t in determining
whether an award of alimony is appropriate.” Blaine v.
Blaine, 336 Md. 49, 65 (1994). These are factors that
must be reviewed when the court determines the initial
alimony award. Id. at 72. Subsequent to the court’s ini-
tial determination of a party’s alimony obligation, FL §
11-107(b) provides that, “on the petition of either party,
the court may modify the amount of alimony awarded
as circumstances and justice require.” In determining
whether modification of an alimony award is appropri-
ate, a court may not relitigate F.L. § 11-106(b) factors,
but may review the findings as to F.L. § 11-106(b)
made at the time of the initial award to determine if
modification is appropriate. See Blaine, 336 Md. at 65,
72.

In the instant case, the court did not have the
opportunity to consider the factors set forth in F.L. §
11-106(b) at the time of the parties’ divorce, because
the court did not determine the initial award. Rather,
Janet and James agreed upon what James would pay
Janet in alimony in the Agreement. The Agreement
was then incorporated, but not merged, into the judg-
ment of absolute divorce, which stated, in pertinent
part:

This cause standing ready for
trial on [Janet’s] Amended Complaint
for Absolute Divorce, the parties being
represented by counsel appearing
before the court on January 6, 2004,
testimony having been taken as to the
grounds for divorce and the parties
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having reached agreement and
placed on the record their agreement
concerning all matters relative to child
support, custody, visitation, alimony,
proper ty r ights, counsel fees, etc.
(“the Agreement”), it is therefore, this
11th day of February, 2004, by the
Circuit Court for Howard County,

Adjudged and Ordered:
* * *

7. [James] shall pay to [Janet]
the sum of $1,700 per month, as
alimony, with the first payment due on
January 12, 2004 and the same day
of each month thereafter, not subject
to court modification, except as set
for th in the Transcript of
Proceedings.

(Emphasis added).
We thus are confronted with a factual setting

“where the parties have agreed on non-modifiable sup-
port payments under some circumstances and have
agreed that they will look to the court for modification
under some other circumstance.” Shapiro v. Shapiro,
346 Md. 648, 665 (1997). In such scenario, when the
circumstance triggering the modification occurs and
the parties come to the court for modification, “the
court at that time would not be restricted from consid-
ering as many of the types of factors enumerated in FL
§ 11-106(b) as are relevant to the circumstances at
that time,” id., notwithstanding the fact that such fac-
tors generally address the initial determination of an
alimony award, not a modification. See id.

Citing the above case law, this Court in Bradley I
instructed that, if the circuit court on remand found that
a “tr igger ing event” had occurred, “because the
[Agreement] does not set forth any criteria for deter-
mining how the alimony obligation should be modified,
the court has the discretion to apply as many of the
statutory criteria in FL sections 11-106(b) and 11-107
as are appropriate to modify James’s obligation.”
Bradley I, slip op. at 16 (emphasis added). Therefore,
under the law of the case doctrine, Bradley I created
the legal standard by which the trial court was to
determine whether or not to modify the alimony award
in the case sub judice.

The “law of the case doctrine is
one of appellate procedure.” “Under
the doctrine, once an appellate court
rules upon a question presented on
appeal, l i t igants and lower cour ts
become bound by the ruling, which is
considered to be the law of the case.”
The function of the doctrine is to pre-
vent piecemeal litigation.

Reier v. State Dep’t of Assessments & Taxation, 397
Md. 2, 20-21 (2007) (citations omitted). “[T]he doctrine
of the law of the case, in its proper application, con-
cerns appellate conclusions as to questions of law, not
pure questions of fact.” Id. at 21. “[F]actual determina-
tions undergirding or mixed with conclusions of law,”
however, “may become the law of the case.” Id. at 22.
The instruction on remand in Bradley I was not an
appellate conclusion as to a pure question of fact.
Rather, the instruction established a legal standard for
the circuit court to use to determine whether modifica-
t ion of  James’s obl igat ion was appropr iate.
Accordingly, the circuit court did not err in relying on
F.L. § 11-106(b) factors to modify the alimony award.

Janet additionally argues that the Agreement
was for indefinite alimony, and that the court was of
the erroneous opinion that James’s obligation under
the Agreement was rehabilitative alimony. We dis-
agree.

During the hearing, the circuit court stated:
It was indefinite alimony to start off
with, but contractually. But, there
was the right to modify it, we’ve dealt
with.

If it can either be terminated
or modified, it would seem to me I
would have a right to maybe look at
it more as rehabilitative alimony at
this point, than indefinite, . . . in
other words it was indefinite at the
time, but there’s now a triggering
event. It’s no longer indefinite. I would
have the right to either do what [the
master] did, or to look at it as, say,
rehabilitative alimony, and do what the
court does when the court does reha-
bilitative alimony. . . .

(Emphasis added).
James’s counsel agreed with the court’s view,

arguing that James entered into the Agreement
because he believed that Janet would make a genuine
effort to improve her financial situation and that he
would not have to pay alimony indefinitely. Thus,
according to James’s counsel, the alimony agreement
of the parties was “kind of a backdoor rehabilitative
alimony.”

In its oral ruling from the bench the trial court
stated, in relevant part:

Marriage is over. Split up the
property. Pension rights and so forth.
And, you know, here’s some money
for a finite period of time. Get yourself
rehabilitated. And, you know, it’s over
at that point. And that — that’s cer-
tainly what happens in more of these
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cases than —   than indefinite alimo-
ny. So, I think that that was, in looking
at what I have on the record here, the
intention, that was, you know, some-
what as to what was intended here.

It is clear from the above that the trial court
viewed the alimony provision in the Agreement to be
essentially rehabilitative, because the parties intended
that Janet’s financial condition would improve through
her efforts, thereby prompting a modification (i.e.,
reduction) in James’s alimony obligation. Given the
language of the Agreement and the evidence present-
ed, the trial court did not err in its construction of the
Agreement.

Moreover, the trial court’s modification of the
contractual alimony to rehabilitative alimony was in
conformance with the “principal function” of the alimo-
ny statute. Holston v. Holston, 58 Md. App. 308, 321,
cer t. denied , 300 Md. 484 (1984). As this Cour t
explained in Holston:

Under the present statute, the prin-
cipal function of alimony is rehabil-
itation. Thus, when awarding alimony,
the chancellor is required to consider
not only those factors relating to the
financial situation, age and health of
each party, their standards of living,
the duration of marriage and the con-
tribution of each party to its well being
but also the ability of the party seek-
ing alimony to be wholly or partially
self-supporting and the time deemed
necessary for the party seeking alimo-
ny to gain sufficient education or train-
ing to enable that party to find suitable
employment. It is apparent, there-
fore, that the concept of alimony as
a lifetime pension enabling the
financially dependent spouse to
maintain an accustomed standard
of living has largely been super-
seded by the concept that the eco-
nomically dependent spouse
should be required to become self-
supporting, even though that might
result in a reduced standard of liv-
ing.

Id. at 321 (emphasis added).
Finally, Janet argues that the evidence did not

warrant a modification. We review the modification of
an alimony award for an abuse of discretion. See
Langston v. Langston, 136 Md. App. 203, 231 (2000),
aff’d, 366 Md. 490 (2001).

In the case sub judice, the master, pursuant to
this Court’s instruction in Bradley I, applied the factors

set forth in F.L. § 11-106(b) to the facts in evidence. In
his analysis, the master acknowledged the disparity in
income between James and Janet, but emphasized
that Janet “has a college degree and qualifies for jobs
earning much more than $35,000.00 per year.” The
master also highlighted that Janet was “receiving
$1,000.00 per month from [James’s] police pension,
[was] in grad school and received approximately
$300,000.00 in the divorce settlement.” Based on the
application of the factors set forth in F.L. § 11-106(b),
the master recommended that “the court exercise it[s]
discretion and modify (terminate) [Janet’s] alimony, as
she fai led to perform under the terms of  the
[Agreement] ,  and is sel f  suppor t ing and sel f
sufficient. . . .”

The circuit cour t also reviewed the master’s
analysis of the F.L. § 11-106(b) factors, stating:

You know, the factors, under 11-
106, based on the information I have,
and I would find that the Master’s
recitation [of F.L. § 11-106(b) factors],
. . . , [Janet] self-supporting earning
that money, seeking a masters
degree, has not made efforts in the
law enforcement field, concedes she
is employed in another field at this
point.

I understand i t ’s 20 years of
marriage. [Janet] was a stay at home
mom. Allowed [James] to go out and
fur ther his career, et cetera, but,
again, she’s getting some of the pen-
sion, 22 percent is what I saw. I would
take into consideration the monetary,
non-monetary contr ibut ions. You
know, this says she abandoned the
marriage, . . . in terms of what led to
the estrangement.

Parties, nothing to change in my
judgment the physical f itness and
mental abilities, concede that there’s
not a lot of testimony as to his needs,
or no testimony. And very little vague
testimony about her situation. She just
doesn’t have any surplus money. And
she needs the alimony to meet her
monthly expenses, et cetera.

And lastly, I greatly take into
consideration the [$]300,000 that was
paid, that she is getting the pension,
and there has been a payment since .
. . 2004. . . .

Take all that into consideration,
you know, her age at the time, and
that’s my judgment.
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So, I would modify the alimony
as indicated to now what would be, in
essence, rehabilitative alimony.

In our view, the circuit court properly applied to
the factors set forth in F.L. § 11-106(b) to the evidence,
and thus the court’s decision to modify the contractual
alimony to rehabilitative alimony was not an abuse of
discretion.

III
Attorney’s Fees

At the master’s hearing on September 26, 2008,
Janet requested an award of attorney’s fees incurred
opposing James’s request for a modification of alimo-
ny. The master refused to consider any evidence or
hear argument regarding this request. Janet filed
exceptions to the master’s recommendation, specifical-
ly arguing that the master “erred in refusing to consid-
er [Janet’s] request for legal expenses.” The circuit
court also failed to rule on her request. Janet raises
the same argument in the instant appeal. According to
Janet, the master neglected to consider the requisite
statutory criteria, and, if the master had, both the mas-
ter and the circuit court would have awarded Janet
attorney’s fees.

“The Family Law Article permits, but does not
require, an award of counsel fees, etc. to a dependent
spouse. The circuit court has discretion to grant or to
deny a request for at torney’s fees.” Simonds v.
Simonds, 165 Md. App. 591, 616 (2005) (footnote omit-
ted); see also FL §§ 7-107, 8-214, 11-110, 12-103. The
award or denial “of attorney’s fees will not be reversed
unless a court’s discretion was exercised arbitrarily or
the judgment was clearly wrong.” Petrini v. Petrini, 336
Md. 453, 468 (1994). “The proper exercise of such dis-
cretion is determined by evaluating the judge’s applica-
tion of the statutory criteria . . . as well as the consider-
ation of the facts of the particular case. Consideration
of the statutory criteria is mandatory in making the
award and failure to do so constitutes legal error.” Id.
(citation omitted). Consequently, “[t]he trial court must
apply all the statutory factors. . . . in determining
whether or not to award attorney’s fees.” Barton v.
Hirshberg, 137 Md. App. 1, 33 (2001).

Based on the above law, we conclude that the
tr ial cour t erred in fail ing to address appellant’s
request for attorney’s fees, trial expenses, and costs.
Therefore, we will remand the case to the circuit court
for such determination. We express no opinion on the
merits of appellant’s request.

CROSS-APPEAL
On cross-appeal, James contends that “[t]he

alimony obligation should be retroactively modified to
the date of the [ ] [A]greement.” James appears to

argue that the circuit court abused its discretion in not
applying the modification retroactively, particularly
because the court found that Janet misrepresented to
James that she would put forth reasonable efforts to
secure government employment. We disagree and
explain.

Section 11-107(b) “permits a trial court, in the
exercise of its discretion, to order modification of
alimony payments retroactive to a date prior to the for-
mal filing of a request for modification with the court
‘as circumstances and justice require’ in a particular
case.” Langston v. Langston, 366 Md. 490, 516 (2001).

In the instant case, the circuit court considered
the evidence and modified the contractual alimony to
rehabilitative alimony. In the exercise of the court’s dis-
cretion, the court determined that the modification
would be prospective, not retroactive. We see no
abuse in this exercise of the court’s discretion.

JUDGMENT OF THE CIRCUIT COURT
FOR HOWARD COUNTY AFFIRMED;
CASE REMANDED TO THAT COURT

FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION;
COSTS TO BE PAID 50% BY EACH

PARTY.

FOOTNOTES
1. James argues that Janet’s appeal is waived, because
Janet failed to note an appeal within 30 days after the trial
court’s oral ruling was entered on the docket. Citing Owings
v. Foote, 150 Md. App. 1, 8 (2002), James contends that the
judgment was final on January 16, 2009, when the court
clerk entered on the docket the court’s oral ruling without
including an ending statement, such as “order to be filed” or
“attorneys to prepare orders.” Therefore, James concludes
that Janet’s notice of appeal filed on March 10, 2009 was
untimely. James is mistaken.

Although James correctly cites Owings as standing for
the proposition that a judgment is final unless a docket entry
contains an end statement “such as ‘order to be filed’ or
‘attorneys to prepare orders,”’ Owings, 150 Md. App. at 8, a
review of the transcript of the hearing reveals that the miss-
ing end statement was a clerical error. At the conclusion of
the hearing on January 15, 2009, the circuit court asked both
counsel: “Any[one] want to volunteer to do an order?” Janet’s
counsel responded: “I’ll do one, Your Honor.” The court even-
tually issued a written order, which was entered on the dock-
et on February 11, 2009. Consequently, Janet’s notice of
appeal filed on March 10, 2009, was timely.

2. Janet also contends that the master and circuit court “con-
sidered the allegation of fraud in determining that a modifica-
tion ‘event’ had occurred under the Agreement,” an issue that
was not before the court. Although the court did state that
“there was some misrepresentation [by Janet] at the time” the
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parties entered into the Agreement, the court did not rely on
that finding to support its ruling that a triggering event had
occurred. Instead, the court relied on its broad interpretation
of “investigator” or “intelligence research specialist” under the
Agreement, how often Janet had to search and supply the
results of the searches to James, and Janet’s own admission
that she last applied for a government job in June of 2006.

3. Janet considers the circuit court’s modification of James’s
obligation as “a termination of alimony,” and contends that the
occurrence of a “triggering event” only permits the court “to
entertain a request to modify the amount of alimony, but
would not permit a termination of [James’s] obligation.” Janet
is mistaken. The court did not terminate James’s obligation to
pay Janet alimony, but instead modified the contractual
alimony to rehabilitative alimony.
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Appellee, Marianne Paraud de Ameller, filed a
petition in the Circuit Court for Montgomery County on
January 5, 2009, for protection from domestic vio-
lence. Appel lant ,  Rafael  Amel ler,  and appel lee
appeared for a f inal protective order hearing on
January 12, 2009. The circuit court issued a final pro-
tective order, effective for ninety days, which required
appellant to vacate the marital home and granted use
and possession of the home to appellee. Appellant
filed a motion to alter or amend which the circuit court
denied on February 24, 2009. Appellant then filed this
timely appeal, presenting the following questions for
our review:

I. Did the trial judge err as a matter
of law in fashioning a new legal
standard not author ized by
statute to grant a final protective
order? 

II. Did the trial judge err as a matter
of law by ordering appellant to
vacate the home?1

For the reasons that fol low, we shal l  aff i rm the
issuance of the final protective order.

FACTS 
At the time appellee filed the petition for protec-

tion, the parties were married and in the process of
obtaining a divorce. In the petition, appellee alleged
that the parties had an argument at their home on

January 3, 2009, during which appellant threatened to
“beat [her] up.” Appellee also alleged that appellant
shook her several times in 2007 and broke doors in the
house on three separate occasions. On one occasion,
appellant pushed the door on one side while appellee
was barricaded in the room on the other side.

At the hearing, appellee testified that she and
appellant had an argument on January 3, 2009.
Appellee testified that appellant followed her to her
bedroom and threatened to beat her up several times.
Appellee testified that she was afraid and warned
appellant that she would call the police. Appellee also
testified to several previous incidents in which appel-
lant broke doors and shook her, and one in which he
caused her to fa l l  on her back in the bathtub.
Photographs of the broken door were admitted into
evidence. Appellant denied that he threatened to beat
appellee, that he shook appellee, or that he broke
doors in the house. Appellant testified that appellee
has been extremely aggressive towards him, has bro-
ken glass in the house, and has thrown objects at him.
Appellee denied appellant’s allegations.

Appellee testified that she takes medication for a
mental health condition, which has been diagnosed
over the years as depression and/or bi-polar disorder.
Appellee testified that she knew she had sanctions for
failure to respond to discovery entered against her in
the divorce case. Appellee also confirmed that she
broke a glass in the house but maintained that it was
an accident.

At the conclusion of the hearing, the judge grant-
ed the petition, stating:

[Appellant’s] [c]ounsel is correct that
this is a he said/she said, or I guess I
should say she said/he said in that
order.

The statute does require that the
petitioner prove her case by clear and
convincing evidence. I also agree with
[appellant’s counsel] to an extent that
if one were to look at the evidence
and just listen to the testimony only,
and go no fur ther, that the [c]our t
would have to conclude that the peti-
tioner has not proven her case by
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clear and convincing evidence.
However, this [c]ourt is the

finder of fact. And to put it briefly
and succinctly I believe the peti-
tioner.

* * *
Certainly, once the [c]ourt has

found that the acts complained of
are to be believed, it is sufficient
for this [c]ourt to conclude that
there’s clear and convincing evi-
dence that the acts of the respondent
placed the petitioner in fear of immi-
nent serious bodily harm.

(Emphasis added).
The judge also ordered appellant to vacate the

home. Appellant’s counsel questioned the judge’s rea-
sons for ordering appellant to vacate the home. The
court noted that there are mandatory factors which
must be considered pursuant to Md. Code (1984, 2006
Repl. Vol.), Family Law Article (“FL”) § 4-506(g), and
stated: “I would think that if [appellant] doesn’t want to
leave it was incumbent upon him to produce evidence
that’s relevant to these factors.” The court then took
testimony from appellant that the home was jointly
titled to the parties, no criminal charges were pending
against appellant, no alternative housing was available
for appellant, and that there was no financial ability to
pay both the mortgage for the home and an additional
rent elsewhere. At that point, the court stated:

I’ve considered those factors. And
considering the nature of the case
and the acts which the [c]ourt has
found occurred, considering these fac-
tors I’ll still keep my order in full force
and effect and just amend the dura-
tion of the order.

The parties informed the court that the divorce case
was scheduled for March 16, 2009. The court then
amended the order, shortening its expiration date until
April 12, 2009,2 in order to “give [the parties] time to lit-
igate . . . and see what happens there.”

DISCUSSION 
I. The trial court applied the correct legal standard.

A trial court may grant a petition for a final pro-
tective order if the court finds by clear and convincing
evidence that the alleged abuse occurred. FL § 4-
506(c)(1). The petitioner has the burden to show by
clear and convincing evidence that the alleged abuse
has occurred. Ricker v. Ricker, 114 Md. App. 583, 586
(1997). The Court of Appeals regards the heightened
standard of proof imposed by the General Assembly
as an important limitation on abuse of the statute.

Katsenelenbogen v. Katsenelebogen, 365 Md. 122,
135 (2001).

Appellant argues that the circuit court “aban-
doned the clear and convincing evidence standard and
created some new evidence standard not found in
Maryland law.” We disagree with appellant’s characteri-
zation of the court’s ruling. The court clearly stated
that the statute “require[s] that the petitioner prove her
case by clear and convincing evidence.” The court’s
recognition that the case was a “he said/she said” and
that “this [c]ourt is a finder of fact . . . I believe the peti-
tioner” does not suggest that the court found that the
evidence and testimony did not support the clear and
convincing standard in this case. Indeed, many domes-
tic violence cases are “he said/she said” cases. The
trial judge was correct that “once the [c]ourt has found
that the acts complained of are to be believed, it is suf-
ficient for this [c]ourt to conclude that there’s clear and
convincing evidence.” The law allows the finder of fact
to hang his/her hat on one party’s testimony or version
of events. See, e.g., Jones v. State, 11 Md. App. 468,
477 (1971) (stating that a trial judge is not obligated to
believe the accused’s testimony or denial of guilt).

Furthermore, “[t]he determination of credibility [in
a non-jury trial] is a matter left entirely to the trial
judge, who has the opportunity to gauge and observe
the witnesses’ behavior and testimony during trial.”
Ricker, supra, 114 Md. App. at 592 (citing Md. Rule 8-
131(c)) (additional citation omitted). Rule 8-131(c)
“means that if, considering the evidence produced at
trial in a light most favorable to the prevailing party,
there is evidence to support the trial judge’s determi-
nation, it will not be disturbed on appeal.” Rockville v.
Walker, 100 Md. App. 240, 256 (1994) (citation and
internal quotation marks omitted). In sum, the mere
presence of conflicting testimony does not preclude
the finder of fact from granting a petitioner a protective
order.

Appellant also argues that, because the judge
commented that he believed the petitioner, he “may
have employed a subjective standard.” Appellant points
out that in domestic violence cases, the fact finder
must employ an individualized objective standard to
determine whether the petitioner had a reasonable
fear of  imminent ser ious bodi ly harm.
Katsenelenbogen, supra, 365 Md. at 138. This stan-
dard requires the fact finder to view the situation in
light of the circumstances as would be perceived by a
reasonable person in the petitioner’s position. Id. There
is nothing in the judge’s ruling in this case that sug-
gests that be applied a subjective standard. Rather,
the judge’s comment regarding appellee’s credibility
gave the basis for his ruling.

Moreover, trial judges are presumed to know and
correctly apply the law. In Medley v. State, 386 Md. 3,
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7-8 (2005), the Court of Appeals stated:
[A]bsent a misstatement of law or
conduct inconsistent with the law, a
trial [judge is] presumed to know the
law and apply it properly. . . . [T]his
foundational principle of law is deeply
rooted in a strong presumption that
judges perform their legal duties prop-
erly. Equally important is the compan-
ion presumption that judges know the
law. Because of these potent pre-
sumptions, we are reluctant to find
error, opining that the judge misper-
ceives the law, unless persuaded from
the record that a judge made a mis-
statement of law or acted in a manner
inconsistent with the law.

(Internal citations and quotation marks omitted) (first
alteration in original). Accord Aventis Pasteur, Inc. v.
Skevofilax, 396 Md. 405, 426 (2007) (stating that it is a
well-established principle that judges are presumed to
know the law). In this case, there was no “misstate-
ment of law or conduct inconsistent with the law,”
Medley, supra, 386 Md. at 7, and we therefore shall not
conclude that the trial judge applied an incorrect legal
standard.
II. The trial court erred when it ordered appellee

to vacate the home, but the order is moot.
In determining whether a respondent in a protec-

tive order case should be ordered to vacate a home,
the trial court must consider the following factors, enu-
merated in FL § 4-506(g):

(1) the housing needs of any minor
child living in the home;
(2) the duration of the relationship
between the respondent and any per-
son eligible for relief;
(3) title to the home;
(4) pendency and type of criminal
charges against the respondent;
(5) the history and severity of abuse in
the relationship between the respon-
dent and any person eligible for relief;
(6) the existence of alternative hous-
ing for respondent and any person eli-
gible for relief; and 
(7) the f inancial resources of the
respondent and the person eligible for
relief.

The trial judge in this case initially indicated that he
would order appellant to vacate the home without first
considering the relevant statutory factors. After appel-
lant’s counsel brought this to the judge’s attention, the

judge allowed appellant to testify briefly regarding the
factors. Appellant stated that he earns an annual
salary of $95,000 and that the mortgage on the home
is $2,100 per month, that the home was jointly titled,
no criminal charges were pending against him, no
alternative housing was available to him, and that he
did not have the financial ability to pay both the mort-
gage for the home and additional rent elsewhere.
Appellee was not asked to testify regarding the statu-
tory factors and no other evidence was presented to
indicate that appellant misrepresented any information
with regard to the statutory factors.

At the conclusion of appellant’s testimony, the
judge simply stated:

I’ve considered those factors. And
considering the nature of the case
and the acts which the [c]ourt has
found occurred, considering these fac-
tors I’ll still keep my order in full force
and effect and just amend the dura-
tion of the order.

The trial judge did not directly address any of the
statutory factors, nor did he state why the law support-
ed an order requiring appellant to vacate the home.
The judge did not hear testimony from appellee or oth-
erwise indicate that he did not find appellant’s testimo-
ny regarding the factors to be credible. The judge
emphasized the date of the pending divorce trial, and
while it is unclear whether this served as the basis for
his ruling, the date of a pending divorce trial is not a
factor enumerated in the statute. A judge is required to
consider the existence of alternative housing and
financial resources of both the respondent and the
person eligible for relief.

The protective order in this case expired on April
12, 2009. The expiration of a protective order does not
automatically render the matter moot because the stig-
ma that attaches to the issuance of protective orders
gives “substance to the appeal.” Piper v. Layman, 125
Md. App. 745, 753 (1999). In this case, the judge’s
issuance of the protective order was authorized by
statute and is affirmed. However, the specific provision
complained of—requirement to vacate the home—is
moot. There is no reason that a stigma should attach
to an individualized provision such as the order to
vacate the family home. This provision of the protective
order does not live beyond the expiration of the protec-
tive order.

JUDGMENT OF THE CIRCUIT COURT FOR
MONTGOMERY COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT84 JULY    2010

FOOTNOTES
1. Appellant originally presented three questions for our
review. We have combined two of appellee’s questions that
ask whether the trial judge erred by ordering appellant to
vacate the home.

2. Although the final protective order has expired and is no
longer in effect, the appeal as to the protective order is not
moot. See Piper v. Layman, 125 Md. App. 745, 753 (1999)
(“In light of the stigma that is likely to attach to protection . . .
the expiration of the protective order does not automatically
render the matter moot. The review of such finding, on
appeal, and the potential for vacation of the order, thereby
removing the stigma, gives substance to the appeal.”)
(Citation and internal quotation marks omitted). See also
Coburn v. Coburn, 342 Md. 244, 250 (1996) (stating that the
Court may exercise judicial review over protective orders
when the issue raised is likely to “recur frequently but . . .
escape judicial review . . . due to the limited duration of pro-
tective orders.”) (Citation and footnote omitted).
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This case comes to this Court on its second
appeal from the Circuit Court for Montgomery County.
For the reasons that follow, we affirm the judgment
that was entered upon remand.

QUESTIONS PRESENTED 
1. Did the trial court abuse its discre-

t ion in aff irming the monetary
award af ter  [amending] the
Judgment of Absolute Divorce
and Property Settlement to find
the Fleet Street Proper ty was
partly marital and partly non-mari-
tal? 

2. Did the trial court abuse its dis-
cretion by once again not articu-
lating the basis of [its] decision
regarding the grant vel non of the
same monetary award with a third
set of facts? 

We answer “no” to both questions.

BACKGROUND 
The parties were married on December 24, 1970,

and separated on October 30, 1999. Mary Jelacic, the
appellant, filed for divorce on January 24, 2005, and
appellee Allan Jelacic filed an answer and counter-
claim for divorce on February 7, 2005.1 Mary filed an
amended complaint on March 1, 2005. Trial on the
merits was held on May 10 and 11, 2006. The Circuit

Court for Montgomery County entered a Judgment of
Absolute Divorce and Proper ty Sett lement on
December 28, 2006. The two issues as to which there
is continuing dispute were addressed initially in that
order: the status of a home in Annapolis (the Fleet
Street property) that Mary purchased post-separation,
and Allan’s request for a monetary award. For simplici-
ty, we will refer to the initial December 28, 2006, order
as the “2006 judgment.” In the 2006 judgment, the
court deemed the Fleet Street property to be 100%
marital, and ordered Mary to pay Allan a monetary
award of $125,000.

Mary filed a Motion to Alter or Amend the 2006
judgment, and her motion was granted in par t on
March 16, 2007 (hereinafter “the 2007 judgment”).
Pursuant to the grant of Mary’s motion, the court
signed an order that determined the Fleet Street prop-
erty to be entirely non-marital, but the court neverthe-
less affirmed, without explanatory comment, the grant
of the monetary award. Mary appealed to this Court in
No. 403, September Term, 2007. The appeal was
briefed and argued, and on April 2, 2008, this Court, in
an unreported opinion, held that it was an abuse of
discretion for the trial court not to have articulated the
basis for the monetary award at the time it reversed its
ruling as to whether the Fleet Street property was mar-
ital, and further, that it was error for the court to have
concluded that the Fleet Street property was entirely
non-marital in view of the evidence that mortgage pay-
ments were made with marital funds. The case was
remanded.

Further arguments were heard by the circuit
court on September 10, 2008. At that hearing, the par-
ties agreed that $35,000 of the mortgage payments
Mary made on the Fleet Street property were marital.

On April 10, 2009, the circuit court entered an
Amended Judgment of Absolute Divorce and Property
Settlement (“the 2009 judgment”). Pertinent to this
appeal, the court found that the Fleet Street property
was partly marital, partly non-marital. Mary bought the
property post-separation, but pre-divorce, and though
she used $120,000 of non-marital funds to pay the
down payment, she used marital funds (i.e. salary
earned by her prior to the decree of divorce) to pay
down the mortgage in the amount of $40,511.88. The
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court determined that Fleet Street was purchased by
75% non-marital and 25% marital funds, and applying
those percentages to the total equity of $335,000, the
court further found that $83,750 of the home’s equity
at the time of the decree of divorce was marital proper-
ty.2 The court again ordered Mary to pay Allan a mone-
tary award of $125,000. At the time the court entered
the 2009 judgment, it had made three different findings
as to whether the Fleet Street property was marital
property, yet the monetary award remained the same.

Aggrieved by the court’s grant of the monetary
award to Allan, Mary timely noted her appeal to this
Court from the 2009 judgment.

STANDARD OF REVIEW 
Our review of the grant of a monetary award is

for abuse of discretion. Alston v. Alston, 331 Md. 496
(1993). An abuse of discretion is said to exist “where
no reasonable [judge] would take the view adopted by
the [trial] court,” or when the court acts “without refer-
ence to any guiding rules or principles.” North v. North,
102 Md. App. 1, 13 (1994) (intemal citations omitted).
For an order to be reversed under the abuse-of-discre-
tion standard, “[t]he decision under consideration has
to be well removed from any center mark imagined by
the reviewing court and beyond the fringe of what that
court deems minimally acceptable.” Id. at 14.

When an exercise of discretion is at issue, how-
ever, a reviewing court must be able to discern that the
discretion was actually used. Maddox v. Stone, 174
Md. App. 489, 502 (2007). “A trial judge is blessed with
discretion in the exercise of many of his functions. The
discretion is broad but it is not boundless. If the judge
has discretion, he must use it and the record must
show that he used it. He must use it, however, soundly
or it is abused. Discretion is abused, for example, if the
judge in his exercise of it is arbitrary or capricious, or
without the letter or beyond the reason of the law.”
Nelson v. State, 315 Md. 62, 70 (1989).

DISCUSSION 
Our review begins by considering what the trial

court was ordered to do on remand. This Court noted
in its opinion in No. 403 (the appeal in which we
reviewed the 2007 judgment) that we were 

unable to surmise, from the record,
whether the trial court considered the
non-marital properties of the parties
in fashioning a monetary award. In
fact, we are unable to decipher from
the [2007 judgment] if the trial court
considered any of the [Md. Code,
Family Law Article, hereinafter “FL”]
§ 8-205(b) factors when affirming the
grant of the monetary award.

* * *
[W]e are left to wonder how the

trial court reached two identical deci-
sions regarding the monetary award
based upon two separate sets of fact.
While the trial court may be able to
reconcile the two decisions based on
different premises, it failed to ade-
quately expound upon its findings
when weighing the equities to deter-
mine a marital award.

Accordingly, we stated that we would remand the
case “with instructions for the trial court to articulate
the reasons why the grant of the monetary award does
not change in light of the amended status of the Fleet
Street Property.”

On remand, both parties presented argument at
a hearing on September 10, 2008, and Allan, through
counsel, submitted a “memorandum of facts and law”
on the eve of the hearing. On April 7, 2009, the court
issued its 3-page amended judgment of absolute
divorce and property settlement. Appended to and
incorporated within the 2009 judgment were two
charts, labeled as Exhibit A and Exhibit B, that showed
the breakdown of marital (Exhibit A) and non-marital
(Exhibit B) property. The Fleet Street Property, which
was titled in Mary’s name, is shown as $83,750.00 of
marital property credited to Mary on Exhibit A, and as
$251,250.00 of non-marital property credited to Mary
on Exhibit B. A note at the bottom of Exhibit A explains
how the court arrived at that result: “Fleet Street: mari-
tal share is 25% of total yalue of $500,000 minus lien
of $165,000.”

With respect to the issues that are raised in this
appeal, the trial court found and ordered the following:

[The court] FINDS that the parties
own mar i ta l  proper ty,  the t i t le to
which, and the value of which, is set
forth in “Exhibit A,” attached hereto
and made a part hereof. In addition to
the property that the parties agreed
was marital property, the Court finds
that the Fleet Street property is part
marital property and part non-marital
property. [Mary] obtained this property
dur ing the marr iage by apply ing
$120,000 of inherited money towards
the purchase price, and [Mary] used
marital funds [her salary] to buy down
the mortgage principal by $40,511.88.
Thus, the house has been purchased
by the use of 75% non-marital money
and 25% marital funds. These per-
centages applied to the total equity of
the home of $335,000 results in a
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finding that $83,750 of the equity in
the home is marital property and is
reflected as such in “Exhibit A.” It is
therefore
ORDERED, that the marital property
of  the par t ies shal l  be div ided
between the parties by title, and that
the [marital home], which is owned by
the parties as joint tenants, shall be
sold and the net proceeds shall be
divided equally between the parties.
The total value of marital property
t i t led in the name of [Mary]  is
$614,871; the total value of marital
poperty titled in the name of [Allan] is
$562,602. The Court further
FINDS that the parties own non-mari-
tal property, the title to which, and the
value of which, is set forth in “Exhibit
B,” attached hereto and made a part
hereof. The value of [Mary’s] non-mar-
ital property includes $251,250, which
represents the non-marital portion of
the property value of the Fleet Street
home as outlined above. The total
value of non-marital property titled in
[Mary’s name] is $340,903; the total
value of non-marital property titled in
[Allan’s name] is $282,235. The value
of [Mary’s] total assets, both marital
and non-marital, exceeds the value of
those of  [Al lan]  by more than
$110,000. [Mary] is also projected to
receive $15,288 in annual Social
Security benefits upon reaching the
age of 62, and $21,684 in annual
Social Security benefits upon reach-
ing age 67. [Allan] is not entit led,
under the terms of his retirement pro-
gram,3 to receive Social Security ben-
efits. [Mary] is several years younger
than [Allan’s] and has several more
years to accumulate wealth before
reaching retirement age. Upon retire-
ment, [Allan] income will be reduced
by about one half to approximately
$55,000, while [Mary’s] income will
increase by her share of [Allan’s]
CSRS pension (approximately
$35,000) to a total  of  around
$135,000. [Allan] also spent tens of
thousands of  dol lars for  col lege
expenses of the par ties’ youngest
child, and he has spent many thou-
sands of dollars repairing and main-
taining the marital home preparing for

i t  to be sold. These monies were
spent by [Allan], without contribution
from [Mary]. In order to make an equi-
table distribution of all marital assets,
this Court, having considered all of
the required factors in Family Law
Article, Section 8-205, it is hereby 
ORDERED that a monetary award in
the amount of $125,000 shall be paid
by [Mary] to [Allan] within 30 days
from the date of this Order. [. . .] 

Mary’s two appellate contentions are, in essence,
that it was an abuse of discretion for the court to: A)
change its findings as to the marital interest in the
Fleet Street property and yet order the same amount
of monetary award, and B) fail to articulate the basis
for its decision to grant the same amount of monetary
award under these facts. We disagree as to both argu-
ments.

At the outset, we observe that our review of the
monetary award set forth in the 2009 judgment stands
on its own. That is, the dispositive question presently
before this Court is this: given the findings articulated
by the judge in the 2009 judgment, was it an abuse of
discretion for the court, based upon those findings, to
grant Allan a monetary award of $125,000. Regardless
of what the trial court may have previously said, or
failed to say, about a monetary award, only the 2009
judgment is presently pending for review. Our review of
the current award is not limited to a comparison with
the previous award that was reversed for inadequate
findings. Further, we do not accept Mary’s argument
that, following the grant of a monetary award, when
one of the FL § 8-205(b) factors changes, “the mone-
tary award must change, unless the trial court gives
new weight to one or more of the factors.” Brief of
Appellant at 6. (Emphasis added.) 

In the 2009 judgment, the court expressly stated
that it had “considered all of the required factors in
Family Law Article, Section 8-205.” FL § 8-205(b)
states as follows:

(b) Factors in determining amount and method of
payment or terms of transfer. — The court shall deter-
mine the amount and the method of payment of a
monetary award, or the terms of the transfer of the
interest in property described in subsection (a)(2) of
this section, or both, after considering each of the fol-
lowing factors:

(1) the contributions, monetary and
nonmonetary, of each par ty to the
well-being of the family;
(2) the value of all property interests
of each party;
(3) the economic circumstances of
each party at the time the award is to
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be made;
(4) the circumstances that contributed
to the estrangement of the parties;
(5) the duration of the marriage;
(6) the age of each party;
(7) the physical and mental condition
of each party;
(8) how and when specific marital
proper ty or interest  in proper ty
described in subsection (a)(2) of this
section was acquired, including the
effor t  expended by each par ty in
accumulating the marital property or
the interest in property described in
subsection (a)(2) of this section, or
both;
(9) the contribution by either party of
proper ty descr ibed in [FL] § 8-
201(e)(3) of this subtitle to the acqui-
sition of real property held as tenants
by the entirety;
(10) any award of alimony and any
award or other provision that the court
has made with respect to family use
personal property or the family home;
and 
(11) any other factor that the court
considers necessary or appropriate to
consider in order to arrive at a fair and
equitable monetary award or transfer
of an interest in property described in
subsection (a)(2) of this section, or
both.

This Court, reviewing a monetary award under
FL § 8-205 in Randolph v. Randolph, 67 Md. App. 577
(1986), distinguished between the terms “determine”
and “consider” as follows:

[t]o consider is to engage in a mental
process which, as we held in Bangs
[v. Bangs, 59 Md. App. 350 (1984)],
need not be articulated; to determine
is to terminate an issue by deciding it.
Where the statute requires the court
to determine an issue, that determina-
tion must appear in the record.

Id. at 585. We noted in Randolph, id., that we had held
in Bangs “that where a chancellor is required to con-
sider certain factors in making a determination he is
not required to enunciate every factor he considered
on the record. Rather, it would be sufficient for the
chancellor merely to state on the record that he con-
sidered the required factors in making his decision.” Id.

Consideration of the factors in FL § 8-205(c) was
undertaken by the trial judge here, as he stated in the

2009 judgment. The judge was not required to do
more.

Mary also speculates that the trial judge erred if,
in fact, he estimated the present value of her Social
Security benefits, which were listed on Exhibit B as
non-marital property. In support, she cites Pleasant v.
Pleasant, 97 Md. App. 711 (1993). However, this Court
in Pleasant also recognized that “in an appropriate
case . . . it may be that a court could consider the fact
that a party is receiving, or will receive, social security
benefits as ‘any other factor’ in determining whether to
make a monetary award.” Id. at 720 n.3. The trial court
did not attempt to impermissibly divide Mary’s antici-
pated social security benefit. It was not error for the
court to consider Mary’s future receipt of social securi-
ty benef i ts as an “other factor” pursuant to FL
§ 8-205(b)(11).

Mary also takes issue with the fact that the trial
court “curiously . . . did not mention the disparate tax
treatment the parties would experience due to the sale
of the marital home.” She argues that, because she
has not lived in the marital home since 2000, she has
liability, following its sale in August 2008, under §
121(a) of the Internal Revenue Code that Allan does
not, and this should have been considered by the trial
judge. But Mary’s counsel conceded at the remand
hearing that it was unknown what Mary’s tax liability
would be; “we don’t know exactly what she’s going to
have to pay capital gains on[ ] . . . I believe she is
going to have to pay capital gains on a substantial
majority of that house, but, as of right now, I don’t
know what that is, but it’s something the court can take
into consideration.”

As noted above, we held in Randolph, 67 Md.
App. at 585, that the trial judge who orders a monetary
award “is not required to enunciate every factor he
considered on the record. Rather, it would be sufficient
for the chancellor merely to state on the record that he
considered the required factors in making his deci-
sion.” Accord Doser v. Doser, 106 Md. App. 329, 351
(1995) (“the trial court need not ‘go through a detailed
check list of the statutory factors, specifically referring
to each, however beneficial such a procedure might be
. . . for purposes of appellate review.’ Grant, 53 Md.
App. at 618.”). Here, the court’s 2009 ruling expressly
referred to many of the factors the court considered
and also stated that the court had “considered all of
the required factors in Family Law Article, Section 8-
205.” Under the principles set forth in Randolph and
Doser, the court provided a sufficient explanation of its
2009 judgment. And the transcript of the proceedings
on remand corroborates the fact that the court gave
consideration to all required factors before issuing the
2009 judgment. After this Court remanded the case,
the trial court convened a hearing, and, at the outset
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of that hearing, the trial judge stated:
THE COURT: . . . I scheduled

this hear ing to deal  wi th the two
issues that were set for th on the
cour t’s opinion on remand dealing
with the monetary award of $125,000,
and I guess the determination of the
status of the Fleet Street property
either as marital, non-marital, or some
combination of that.

So, I scheduled this hearing to
allow both sides an opportunity to pre-
sent any argument that you wish on
those two points.

MR. THYDEN [Counsel for Mary
Jelacic]: Your Honor, I believe that we
are in agreement, Mr. Hannon and
myself that $35,000 of the Fleet Street
property is marital.

THE COURT: Is marital.
MR. THYDEN: That’s the amount

that was paid down [on the mortgage
balance], and there’s no dispute. I
mean we both argued in the Court of
Special Appeals. So, that’s — 

THE COURT: Okay.
MR. THYDEN: — not an issue,

as far as I’m concerned.
The trial court then listened to arguments from

both parties on the issue of the appropriate monetary
award to enter on remand. Counsels’ review of the fac-
tors the court should consider consumes over 3 pages
of transcript, and, at the conclusion of that discussion,
the court stated:

THE COURT: Okay. All r ight.
Then I’ll take into consideration the
new information that I have. If you can
supply me with a copy of the state-
ment, then I’ll issue an order consis-
tent with the opinion that is asking me
to re-look at this one issue.

MR. THYDEN: We thank the
Court.

THE COURT: All r ight. Thank
you.

MR. HANNON [Counsel for Allan
Jelacic]: Thank you, Your Honor.

THE COURT: Thank you for your
presentation and your help today.

The court subsequently issued the 2009 judg-
ment in which it stated that it had considered all of the
factors set forth in FL § 8-205. Because no further
explanation was required, we shall not disturb the

court’s ruling.

JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Because both parties have the same last name, we will
refer to the parties by their first names for clarity.

2. The 2009 judgment was retroactive to December 28, 2006,
the date of divorce.

3. Allan was employed by the federal government from 1972
until his retirement in January 2009, and as such, is a partici-
pant in the Civil Service Retirement Program, or CSRS. By
virtue of his participation in CSRS, Allan is ineligible for
Social Security benefits.



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT90 JULY    2010

NO TEXT



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT JULY 2010    91

On February 17, 2009, the Circuit Court for Anne
Arundel County entered an order dismissing, without
prejudice, an action for custody and related relief filed
by Jenni fer  Lenahan, appel lee,  against  Rober t
Lenahan, appellant. The order incorporated, but did
not merge, a parent ing plan agreement ( the
“Agreement”) between the parties. On June 3, 2009,
the circuit court entered an order modifying the terms
of the Agreement to correct a clerical error in the
Agreement pertaining to visitation arrangements for
the parties’ child. Mr. Lenahan appeals the June 3,
2009 order and raises the following questions:

1. Did the tr ial cour t err when it
“modified” an [o]rder more than
30 days after being entered that
was based in whole upon the par-
ties’ duly executed Agreement? 

2. Did the tr ial cour t err when it
granted [appellee’s [m]otion to
[r]evise and denied [a]ppellant’s
[m]otion to [s]tr ike par ticularly
without a hearing although one
was requested? 

For the reasons set out below, we affirm the cir-
cuit court’s decision to modify the order.

Facts and Procedural Background 
The parties were married on September 9, 2005.

On January 27, 2006, appellee gave birth to K., the

parties’ daughter. At some point, the parties’ experi-
enced marital difficulties. On July 28, 2008, appellee,
acting pro se, filed a complaint for custody regarding
the parties’ minor child. In addition to custody, appellee
sought child support and a court order specifying visi-
tation arrangements. On October 14, 2008, appellant
filed a counter complaint for custody. On December 11,
2008, the circuit court ordered the parties to mediate
their custody and visitation issues with Elana R. Byrd,
Esquire, a member of the Mediation Panel for the
Circuit Court for Anne Arundel County. As a result of
the mediation process, the parties reached under-
standings as to custody, visitation and child support.
Pursuant to Maryland Rule 9-205,1 Ms. Byrd prepared
the parenting plan agreement. She forwarded the
Agreement in draft form to the parties for their review.
Shortly thereafter, and apparently without revision, the
parties signed the Agreement.

On February 5, 2009, appellee filed a motion to
dismiss the pending litigation between the parties.
Appellee also requested that the circuit court incorpo-
rate, but not merge, the Agreement in the order of dis-
missal. On February 10, 2009, Ms. Byrd filed a media-
tion disposition form indicating that the Agreement was
the resul t  of  the mediat ion and submit ted the
Agreement to the circuit cour t. Appellant did not
oppose the motion. On February 17, 2009, the circuit
cour t granted appellee’s motion and ordered the
Agreement incorporated, but not merged, into the
order and dismissed the proceedings without preju-
dice.

The portion of the Agreement pertaining to the
issues raised by this appeal provides:

3.2 Residence. Mother[ ,
appellee,] and Father[, appellant,]
agree that the minor child shall remain
in Mother’s home and Mother’s resi-
dence shall be the child’s primary res-
idence and Mother the primary custo-
dial parent. Father shall have mean-
ingful custodial time with the minor
chi ld. Dur ing the school year (as
defined by the Anne Arundel County
public school calendar), Father shall
have the minor child with him each
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Wednesday afternoon with Father
picking up the minor child at her day-
care center and returning her to
Mother’s home at 7:30 p.m. Also, dur-
ing the school year, Father shall have
the minor child with him from Friday
afternoon (pick up at childcare center)
until Sunday at 6:30 p.m., with drop-
off at Mother’s home.

(Emphasis added).
On May 1,  2009, appel lee f i led a “Mot ion

Requesting That the Cour t Exercise Its Revisory
Powers.” The motion’s prayer for relief requested the
court to strike the order of February 17, 2009 and to
grant appellee “such other and further relief as the
nature of her cause may require. . . .” The basis for the
motion was set out in an attached affidavit from Ms.
Byrd which read in pertinent part:

4. I had meetings with the par-
ties and prepared a Parenting Plan for
the parties’ review and signature. The
parties agreed to the Parenting Plan
and I therefore sent the agreement
and disposition form to the Circuit
Court for Anne Arundel County. Said
Parenting Plan is dated January 21,
2009.

5, Subsequent ly, I received
emails and phone calls from Ronald
M. Naditch and the plaintiff to the
effect that the agreement had an
error. I re-read the agreement and
indeed agree there is an error in my
drafting. The parties intended that the
agreement include the words “alter-
nate weekend visitation” and the word
“al ternate” was inadver tent ly not
included by me and my office. I accept
full responsibility for the error. I am
remaining neutral in all respects but
wish to clarify that I made a material
error in the typing of the agreement.

6. I reported this error to both
the parties and their attorneys in a let-
ter dated March 24, 2009, which is
attached hereto. All of the facts con-
tained in the letter are true and cor-
rect to the best of my knowledge,
information and belief.

The letter mentioned in the affidavit reads, in per-
tinent part:

When it was pointed out to me
that there was a mistake in the refer-
ence to visitation on alternate week-
ends, I went back to my notes and

indeed the parties clearly agreed to
alternate weekend visitation, with
Father having the minor child with him
on alternate weekends from Friday
afternoon (pick up at day care center)
until Sunday at 6:30 p.m., with drop-
off  at Mother’s house. The words
“alternate weekends” were left out of
the Parenting Plan and need to be
inserted, and for both parties to re-
sign the Agreement for submission to
the cour t. I would appreciate both
Jennifer and Robert giving me a call.
They can come in at different times
but obviously this change is indicated
and was an error on my part.

Appellant did not file a response to appellee’s
motion. On June 3, 2009, without a hearing, the circuit
court issued an order revising the order of February
17, 2009 “to correct the clerical error as to the visita-
tion schedule, inser ting the inadver tently omitted
phrase ‘on alternate weekends’ before each reference
to [appellant’s] recurring weekend time with tht child.”
The court’s order specifically noted that no response
to the motion had been filed.

On June 5,  2009, appel lant  f i led a mot ion
requesting that the circuit court strike the order of June
3, 2009 and Ms. Byrd’s affidavit.2 In his motion, appel-
lant contended that the Agreement, as originally draft-
ed, was binding but he did not dispute the facts as set
out in Ms. Byrd’s affidavit. Appellant requested a hear-
ing on the motion. On June 12, 2009, appellee filed an
answer to appellant’s motion. On June 17, 2009, with-
out conducting a hearing, the circuit court denied
appellant’s motion. Appellant filed this appeal on July
8, 2009.3

On February 25, 2010, in this Court, appellant
filed a motion for default and request for scheduling of
oral argument on the basis that appellee failed to file a
brief.4

Discussion 
In his brief and at oral argument, appellant con-

tends that the outcome of this appeal is controlled by
Rule 2-535(b), which permits a court to revise a judg-
ment to correct “fraud, mistake or irregularity.” He sug-
gests that there was no mistake, irregularity, or fraud
(as those terms have been defined by Maryland cases
applying Rule 2-535(b) and its predecessors) that
would allow the court to modify its February 17, 2009
order. In his brief, appellant contends:

The [a]ppel lee’s [m]ot ion is
improper on its face and should have
been dismissed. No trial judgment had
been entered for the Court to revise.
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The case had been settled by a prop-
erly and lawfully executed, binding
Agreement. The Agreement of the
par t ies’ was incorporated without
modification by the court and is pre-
sumably in the best interest of the
minor child.

* * * *
The [a]ppellee had no less than four
separate and distinct times when she
and her counsel should have reviewed
the Agreement over several weeks
and months. Thereafter they could
have noted an objection to the con-
tents. This they failed to do.

* * * *
Moreover, the [a]ppellee untimely
requested that the [o]rder be com-
pletely [s]tricken — not modified. If the
[a]ppel lee contends that [n]o
Agreement had been entered into or
that the Agreement is void/voidable,
then a controversy would again exist
for which the remedy is a trial (had
the [m]otion been timely filed) — not
the uni lateral  modif icat ion of  an
Agreement. As such, the [a]ppellee’s
[m]otion should have been treated as
a [m]otion for a new trial pursuant to
Rule 2-533 and dismissed, not a
[m]otion under the Court’s [r]evisory
powers pursuant to Rule 2-535. Nor
should it have been granted without a
hearing. In the end, the [a]ppellee is
not at liberty to request the court to
“cherry pick” provisions of a lawful
Agreement and modify same without
the other parties’ consent — to do so
is unlawful.

(Emphasis in original).
Appellant’s contentions are unpersuasive.

(1)
Appellant’s fundamental difficulty is that he fails

to distinguish between the circuit court’s order revising
the Agreement and the cour t’s order denying his
motion to strike.

As to the first order, the court had statutory
authority to modify the Agreement in the manner
requested by appellee. MD. CODE ANN., FAM. LAW § 8-
105 (2009) reads, in pertinent part:

(b) Modification. — The cour t
may modify any provision of a deed,
agreement, or settlement that is:
(1) incorporated, Whether or not

merged into a divorce decree; and 
(2) subject to modification under 8-
103 of this subtitle.

In turn, Fam. Law § 8-103(a) provides:
(a) Provision concerning children. —
The court may modify any provision of
a deed, agreement, or settlement with
respect to care, custody, education, or
suppor t of any minor chi ld of the
spouses, if the modification would be
in the best interests of the child.

Since the Agreement was incorporated, but not
merged, into the order of February 17, 2009, and con-
cerned the custody of the parties’ child, the circuit
court had the authority to modify it. Appellant argues
that appellee failed to make a sufficient showing of
fraud, mistake or irregularity to successfully invoke
Rule 2-535(b). However, under the facts presented to
the circuit court, the appropriate procedural mecha-
nism was subsection (d) of Rule 2-535, which autho-
rizes a circuit court to correct clerical errors. It pro-
vides in pertinent part:

Clerical Mistakes. Clerical mistakes
in judgments, order, or other parts of
the record may be corrected by the
court at any time on its own initiative,
or on motion of any party after such
notice, if any, as the court orders.

A clerical error “includes not only error made by
the clerk in entering the judgment, but also those mis-
takes apparent on the record, whether made by the
court or counsel during the progress of the case,
which cannot reasonably be attributed to the exercise
of judicial consideration or discretion.” George v.
Farmers’ and Merchant’s National Bank of Cambridge,
155 Md. 693, 698 (1928); Heger v. Heger, 184 Md.
App. 83, 106 (2009) (Rule 2-535(d) permits a court to
correct, at any time, on its own initiative or otherwise,
a typographical error in a memorandum opinion).

While appellant argues to this Court that ap-
pellee should be estopped from requesting a modifica-
tion of the Agreement, he did not present that argu-
ment, or any other, to the circuit court in response to
appellee’s motion. The circuit court can hardly be fault-
ed for failing to anticipate that appellant objected to the
revision of the Agreement when he failed to respond to
appellee’s motion. That a motion is unopposed does
not give a circuit court cart blanche to grant any relief
requested. In th is case, however,  as we have
explained, the court had authority to act and was pre-
sented with uncontested facts warranting the exercise
of its power. The circuit court did not err in granting
appellee’s unopposed request to correct the scriven-
er’s error.

Because appellant did not oppose appellee’s
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motion, he was left in the position of requesting the cir-
cuit court to reconsider its prior ruling. Motions for
reconsideration are granted or denied in the exercise
of a circuit court’s discretion. See Lawton T. Sharp
Farm, Inc. v. Somerlock, 52 Md. App. 207, 210 (1982).
Appellate courts reverse a trial court’s exercise of dis-
cretion when the “decision under consideration [is] well
removed from any center mark imagined by the
reviewing court and beyond the fringe of what that
court deems minimally acceptable.” North v. North, 102
Md. App. 1, 14 (1994). In light of the uncontested facts
and the law, the trial court did not abuse its discretion
in denying appellant’s motion for reconsideration.5

(2)
Appellant also argues that the circuit court erred

in failing to conduct a hearing on his motion to strike.
He asserts “[p]ursuant to Rule 2-311(f) ‘the Court may
not render a decision that is dispositive of a claim or
defense without a hearing if one was requested as
provided in this section.’” (Emphasis in appellant’s
brief.) Appellant’s reliance on Rule 2-311(f) is mis-
placed.

Appellee did not request a hearing on her motion
to revise the Agreement, and appellant did not file a
response. Thus, when the circuit court ruled on that
motion, there was no request for a hearing before the
court and the circuit court did not err in granting relief
without a hearing. Appellant did request a hearing on
his “motion to strike.” While he was entitled to request
a hearing, the circuit court was not required to grant
him one because the relief sought in the motion was
not dispositive of a claim or a defense. See Fowler v.
Printers III, 89 Md. App. 448, 485 (1991) (For purposes
of Rule 2-311’s requirement for a hearing, a “‘claim’ or
‘defense’ was intended to be a ‘claim’ or ‘defense’
intrinsic to the underlying cause of action, i.e., those
‘dispositive of the case’. . . .”) A request for reconsider-
ation is not dispositive of a claim or defense. See
Lowman v. Consolidated Rail Corp., 68 Md. App. 64,
75 (1986) (court not required to grant a hearing on a
motion to reconsider).

In conclusion, the sparse record before us indi-
cates that the court-appointed mediator made a typo-
graphical error in preparing the parties’ parenting
agreement. The error was substantial in that it provid-
ed overnight visitation for appellant with the parties’
child on every weekend instead of alternating week-
ends as the parties had agreed in their sessions with
the mediator. The circuit court did not err in correcting
the mediator’s mistake. Since it did not err in the first
instance, it did not abuse its discretion in denying
appellant’s motion for reconsideration.

THE ORDER OF THE CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY IS AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. Maryland Rule 9-205 governs mediation of child custody
and visitation disputes. Rule 9-205(d) reads:

If the parties agree on some or all of
the disputed issues, the mediator may
assist the parties in making a record of the
point of agreement. The mediator shall
provide copies of any memorandum of
points of agreement to the parties and
their attorneys for review and signature. If
the memorandum is signed by the parties
as submitted or as modified by the parties,
a copy of the signed memorandum shall
be sent to the mediator, who shall submit it
to the court.

2. Appellant also sought to initiate a contempt proceeding
against appellee and Ms. Byrd and an award of attorneys’
fees. The circuit court did not grant this relief. Before this
Court, appellant does not contend that the circuit court erred
in denying this relief.

3. This appeal comes before this Court pursuant to MD. CODE

ANN., CTS. & JUD. PROC. § 12-303(3)(x):

§ 12-303. Appeals from certain inter-
locutory orders.

A party may appeal from any of the
following interlocutory orders entered by a
circuit court in a civil case:

* * * *

(3) An order:

* * * *

(x) Depriving a parent, grandparent,
or natural guardian of the care and cus-
tody of his child, or changing the terms of
such an order.

The notice of appeal was not filed within 30 days of the
order modifying the Agreement. A motion to strike is not one
of the post-trial motions that extend the time period for filing
an appeal. See Rule 8-202(c). However, the motion to strike
was apparently intended as a motion for reconsideration and
we will treat it as such. Corapcioglu v. Roosevelt, 170 Md.
App. 572, 590 (2006) (“It is well established in Maryland law
that a court is to treat a paper filed by a party according to its
substance, and not by its label.”) 

4. The primary relief sought by appellant in the motion was
that the case be scheduled for oral argument. This case was
scheduled for oral argument through the regular administra-
tion of this Court’s docket. In addition, appellant requested
that appellee be barred from presenting oral argument.
Failure to file a brief generally bars an appellee from partici-
pating in oral argument. Rule 8-502(d). Appellee did not seek
to do so. We will deny the motion as granting it would serve
no purpose. We also deny appellant’s request for attorney’s
fees for preparing the motion as the motion was not neces-
sary to obtain the relief sought by appellant.

5. Appellant’s use of the term “motion to strike” was inapt. A
motion to strike is limited to pleadings. Rule 3-322(e). A
pleading may be stricken if it contains scandalous or imperti-
nent material or if it is not filed on a timely basis. Id. In addi-
tion, a court may strike an insufficient defense from a plead-
ing. Id.; see also P. Niemeyer and L. Schuett MARYLAND RULES
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COMMENTARY (3rd Ed., 2003) pp. 208-09. The circuit court’s
order of June 3, 2009 was not, of course, a pleading, see
Rule 1-202(t) (“pleading” defined), nor did it contain scan-
dalous or impertinent material. Appellant’s request that the
circuit court strike its own order had no procedural basis
whatsoever.

A lucid and informative analysis of the conceptual
basis for civil motions practice under the current Maryland
Rules can be found in Niemeyer and Schuett pp. 186-94.
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NO TEXT



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT JULY 2010    97

Appellant, Darryl Brantley (“Husband”), and
appellee, Latasha Brantley (“Wife”), were divorced in
the Circuit Court for Baltimore County on April 30,
2007. The Judgment of Absolute Divorce granted the
parties joint legal and physical custody of the minor
children, Brianna and Joshua, with alternate physical
custody taking place on a week on/week off basis. On
June 19, 2008, Wife filed a complaint for modification
of custody and visitation and implementation of child
support, alleging in part that she attempted to discuss
unresolved issues through mediation, but Husband
“failed and refused to cooperate.” On December 3,
2008, Husband, acting pro se, filed a counter-com-
plaint for modification of custody and visitation and
implementation of child support, alleging in part that
Wife “has failed to co-parent with [him] and is uncoop-
erative.”

A hearing was held on July 7-8, 2009, with both
parties represented by counsel. On July 9, 2009, the
court issued an order modifying custody, granting Wife
sole legal and physical custody of the minor children,
with father having visitation on alternate weekends
during the school year, six weeks of summer vacation,
holidays and other special days, and at such other
times as the par ties agree. In addition, the order
required Husband to attend and complete an anger
management course and to pay Wife $800.00 in child
support every month, by way of an earnings withhold-
ing order. This timely appeal followed.

Appellant presents three questions, which we
have combined and rephrased, as follows:1

1) Did the circuit court err in finding
that there existed a mater ia l
change in circumstances existed,
to warrant modification of cus-
tody?

2) Did the circuit court abuse its dis-
cretion in granting Wife sole legal
and physical custody of the minor
children?

For the reasons stated below, we affirm the judgment
of the circuit court.

FACTS
The central facts of this case are not contested.2

The parties were divorced on April 30, 2007, with
Husband and Wife having joint legal and physical cus-
tody of the minor children, Brianna and Joshua. On
June 19, 2008, Wife filed a complaint for modification
of custody and visitation and implementation of child
support, and on December 3, 2008, Husband filed a
counter-complaint.

On July 7, 2009, prior to hearing testimony from
Wife and Husband, the judge spoke with each child in
camera. Brianna stated that she “would love to live
with [her] mother” because her mother provides “a lot
of support in everything” and her home is “a warm
place to be.” According to Brianna, “living with [her]
dad is . . . a hard thing because . . . [they] don’t get the
treatment that [they] should get.” For example, at her
father’s house, they are “limited to clothing,” they “don’t
eat properly all the time,” their father “doesn’t spend a
lot of time with [them],” and “there’s so many people
that come in and out the house.” Furthermore, their
father sometimes screams at them, using curse words.
In closing, Brianna told the judge that it is difficult to
live in her father’s house, because it invites “memories
of [her] parents arguing and hurting and everything. Its
just, its [sic] just not a happy place.”

The testimony of Joshua, the younger child, was
not under oath, but the judge “impressed upon him the
importance of telling the truth.” Joshua informed the
judge that he “want[s] to live with [his] mom” because
his father “doesn’t take [him] to [his] activities” and
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“leaves [him] home alone a lot.” He also described an
incident where his father was out working late and
“[t]here was really nothing to eat except you have to
cook it and I can’t cook.”

After the trial judge summarized the children’s
testimonies for the parties, Wife took the stand. Wife
stated that she has been having trouble communicat-
ing, or attempting to communicate, with Husband. In
2007, she “would try to talk to him. Try to communicate
with him through e-mail, through talking on the tele-
phone,” but her attempts were not successful. Again, in
2008, there was an instance where she tried to call
Husband and: “he didn’t answer the phone. And I e-
mailed him. He e-mailed, I e-mailed him that July. He
responded to the e-mail in October.”

When asked to elaborate on her attempts to
communicate with Husband over the past two years,
Wife stated:

I probably have a binder this thick of
communications I’ve attempted with
Mr. Brantley in terms of e-mails. I’ve
tried the mediation. We were, part of
our Settlement Agreement indicated
that we should mediate. He has
refused every attempt to mediate.
Every attempt. I’ve e-mailed him. I’ve
text messaged him. I’ve called him.
I’ve tried everything. Initially the e-
mails, his response to the e-mails
would be very negative towards me. I
was crazy. Something was wrong with
me. I wasn’t a good parent. So, I
stopped e-mailing for about a period
of two months because I didn’t feel
like it was good for me to continue to
hear those negative things. So, I wait-
ed. See if he would calm down. And
then I just star ted e-mail ing him.
Every week I’d e-mail a schedule of
what’s upcoming stuff for the children.
What, any doctors appointments com-
ing up that I had that I took them to.
What happened as a result of the doc-
tors appointment. Any issues in
school. Every, every week I’d do that
when they’d go to their fathers house
and come back. And I ,  actual ly I
would have to be honest. I haven’t
done it in the past like two months.

Wife testif ied that she “star ted sending Mr.
Brantley e-mails last year in approximately July in ref-
erence to Joshua’s attendance in school” for the
upcoming year, but Husband never gave her any feed-
back. Simi lar ly,  Br ianna “has been accepted to
Baltimore School for the Arts, but she has not been

enrolled to date because Mr. Brantley has not said
yeah or nay in terms of her going to the school.”
Moreover, Joshua stopped playing football “[b]ecause
his father and I could not agree on a football team.”

Wife added that she is “concerned about Mr.
Brantley’s anger” and his “aggressiveness towards the
children.” But, when asked whether Husband’s refusal
to allow the children to have passports was unreason-
able, Wife replied, “No. I would . . . agree with him now.”
According to Wife, her decision was because Brianna’s
grades were currently “not the best.” At the close of
Wife’s direct examination, Wife reiterated:

And above al l ,  i t  is  imperat ive,  I
believe that if parents have sole, joint
custody, that they communicate with
each other. You have to be able to
communicate. Its not in the best inter-
est of the children not to be able to
communicate, their needs, because
they miss out on so many opportuni-
ties because we can’t simply talk or
we can’t simply respond to e-mails
appropriately. And those are really my
concerns. . . .

On cross examination, counsel stipulated that
Wife made “complaints prior to the divorce,” with
regard to Husband’s behavior. The following then
ensued:

[COURT]: I guess [Husband’s coun-
sel] wants  to say there’s
been no change in circum-
stances —

* * *
[COURT]: — for purposes of the modi-

fication. Even though his
cl ient says joint custody
doesn’t work. So, his client
says joint custody doesn’t
work.

[WIFE’ S
COUNSEL]: Right.
[WIFE]: Uh-hum.
[COURT]: So, I’m probably going to

make a finding joint custody
doesn’t work. But he’s try-
ing to show there should be
no modification.

[WIFE’S
COUNSEL]: Okay.
[COURT]: That’s where this records

going.
[WIFE]: Exactly.
[WIFE’S
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COUNSEL]: Thank you your honor.
[HUSBAND’S
COUNSEL]: Your honor, that’s al l  I

have for Ms. Brantley.
Husband testified thereafter. He stated that,

“[s]ince the divorce [Wife] has not complied with the
order in terms of exchanging of the children.” In addi-
tion, Husband expressed disapproval of Wife’s deci-
sions — allowing Brianna to dye her hair neon green
and burnt orange, go out on dates, and “attend late
night parties without supervision.” Husband testified
that, contrary to the children’s statements, he has
gone to a “majority” of Joshua’s athletic games and
Brianna’s dance recitals; talks to the children “on a
regular basis,” does not leave them at home much, and
has “take[n] them to get [clothes] that they need.”

With regard to selecting the children’s schools,
Husband said that he “took a look at the school pro-
grams,” and discovered that the school Wife recom-
mended for Joshua “starts at 7:00 AM in the morning,
and it has an extended day till 7:00 PM.” Husband “felt
that that was not in the best interest of Joshua to be in
school from 7:00 to 7:00” and thought that transporta-
tion would also pose a problem. As for Br ianna,
Husband said that either Carver [Carver Center for
Arts and Technology] or Baltimore School for the Arts
“would be acceptable” and that he is “supportive of
Brianna’s pursuing dance.”

When asked about his attempts to communicate
with Wife, Husband said that “the history of text mes-
sages and e-mails going back and forth has been very
combative.” He explained:

In the very beginning she would send
me an e-mail. She would send me a
text message and say, Darryl I want
this, this, this, that and the other. But
the minute that I disagreed with her
and I said, oh Latasha, let’s talk about
this and see what makes sense for
everyone. For the children and for you
and I in terms of what works the best.
And she would always take the stand-
point well, I already know what’s the
best. This is what I want. So, whenev-
er I disagreed with her she would con-
tinue to e-mail me and text me back.
And so, rather than engage in that
verbal back and for th I would just
choose to not respond because you
can tell very well from the tone of an
e-mail or a text message whether this
person wants to engage in an argu-
ment or not. And I chose, the only way
that I could control it is to not respond.

When asked about how often he initiates commu-

nication with Wife, Husband stated:
Not very often. I believe that in raising
children you can’t do it through e-
mails and texting. And I tried to keep
the lines of communications open, to
make telephone calls, but every time I
would call I’d get a hang up. . . . And
what I tried to do is reach out on sev-
eral  occasions to cal l  her to ta lk
through a situation, but it was never
anything cordial.

According to Husband, “Ms. Brantley wants to do what
she wants to do. . . . Its either her way, and if its not her
way then it’s a problem.” For example, Husband stated
that Wife hired a math tutor for Brianna without first
discussing it with him.

Husband, however, agreed that the children
should not have passports because, “at the time, it
wasn’t in their best interest to be rewarded with some-
thing of that magnitude when there were issues
around school.” Husband also admitted that he has
yelled or cursed at the children on some occasion,
though “[n]ot very often.” On cross examination,
Husband added:

[WIFE’S
COUNSEL]: Have you ever hit any of

your children?
[HUSBAND]: With a belt? Yes.
[WIFE’S
COUNSEL]: Can you explain why?
[HUSBAND]: . . . what I try to do is

operate and trust. And
when I  see that that
doesn’t work then I have
to take it to another level.

* * *
[HUSBAND]: Okay. Brianna took the

[cell] phone. She told me
rather that she did not
have the phone. And she
would sneak and hide
the phone. She tried to
hide i t  under the pi l -
low. . . . I took the phone.
And then Brianna start-
ed yelling and cursing at
me. And at that time I felt
that that was inappropri-
ate and i t  was disre-
spectful and I took the
belt. I went to the other
room. Got the belt and
gave her two whacks on
the bottom.
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[WIFE’S
COUNSEL]: Have you ever hit your

son for any reason?
[HUSBAND]: Of course. Over the

years he’s had, he’s had
to be disciplined.

[WIFE’S
COUNSEL]: And you hit him with a

belt also?
[HUSBAND]: Of course.

On cross examination, Husband also admitted
that his phone has been disconnected “[t]wo times
within the last three months.” Lastly, Husband testified
that Wife’s “anger has just increased more and more
and more” since their divorce, and he thinks that the
children say they want to live with Wife because they
have “free will to do whatever pleases them with their
mother.”

Peggy Brown Lowery, Husband’s neighbor, and
Mark McDaniels, Wife’s fiancé, testified on behalf of
Wife, while Pamilia Mattison, Husband’s sister, and
Erika Stoner, Husband’s friend, testified on behalf of
Husband.

After hearing closing arguments from counsel,
the court stated:

. . . Unfortunately it doesn’t sound as
though the Courts [sic] co-parenting
course worked in this particular case
because these two people are not co-
parenting successfully. Nothing is
more harmful to children than conflict
between parents. And the conflict has
continued here. And its [sic] been
harmful to the children. . . . Both par-
t ies have admitted that they have
failed to be, failed at joint custody.
They are unable to communicate.
They are unable to reach shared cus-
tody decisions in the best interest of
their children, and so the Court would
really have no choice but to alter the
si tuat ion. But there is a mater ia l
change in circumstances here. Joshua
is leaving elementary school .
Beginning middle school. The parties
have not been able to agree on where
he should begin middle school, and
that’s an important change in circum-
stances for him. In addition, Brianna
has an opportunity. . . . Up until this
trial the parties were not able to dis-
cuss and communicate about that cir-
cumstance and reach a shared deci-
sion on where she would [be] going to

school. The Court does find that there
is a material change in circumstances.

* * *
. . . I do find that both parents are fit
and proper people to have custody of
their children. It is clear that they both
love their children. . . . In making my
decision today I have considered a
number of factors. I’ve considered the
fact that there are two children whose
ages are eleven and fourteen. A boy
and a girl. I gave serious thought to
split custody. Neither party has men-
tioned it. The law in Maryland does
not favor splitting up siblings where
the parents are divorced. The Court [ ]
always, always looks to find a way to
keep the siblings together. It is bad
enough that their parents are not
together. They should be together. But
I gave a lot of thought to splitting their
custody arrangement, making sure
that they st i l l  had considerable
amount of time together . . . but I don’t
think its [sic] appropriate in this case. .
. . Both parents have admitted that
joint custody is not working between
them, and that is clear. . . . I have to
just go based on the impressions that
have been formed from the testimony
that I’ve heard. Both children seem to
be well adjusted. They were both very
polite in speaking to me. I did consid-
er the fact that in the past parents had
consented to joint custody. There was
no testimony about the extended fami-
lies of either parent. I assume that
both parents maintain good relations
with their extended families. I did con-
sider the preference of the children. I
don’t think of it as the most important
factor, but certainly in a child who is
fourteen it is to be given weight, and
both children were very clear that they
wanted to live with their mother. . . .
With respect to material opportunities
affecting the future life of the child
both parents seem to have been,
seem to be successful professionally.
Both homes seem to be comfortable.
Both children are in good health, and
the parents[’] homes are close togeth-
er. So, the difference between their
homes is not a factor that the Court
has had to consider. . . . Having con-
sidered all of the factors I believe that
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it[’]s appropriate for Ms. Brantley to
have sole legal and physical custody
of the children . . . I also am persuad-
ed particularly by what I was told by
the children that it is appropriate for
Mr. Brantley to attend and complete
an Anger Management Course. . . .

STANDARD OF REVIEW
When deciding whether modification of custody

is warranted, the court performs a two-step analysis:
First, unless a material change of cir-
cumstances is found to exist, the
court’s inquiry ceases. In this context,
the term “material” relates to a change
that may affect the welfare of a child.
See McCready v. McCready, 323 Md.
476, 593 A.2d 1128 (1991). . . . If a
material change of circumstance is
found to exist ,  then the cour t ,  in
resolving the custody issue, considers
the best interest of the child as if it
were an original custody proceeding. .
. . [B]oth steps may be, and often are,
resolved simultaneously.

Wagner v. Wagner, 109 Md. App. 1, 28-29 (1996).
While the court must examine each custody case on
an individual basis, id. at 39, “at least ten factors [ ]
should be weighed in making such a determination.”
Maness v. Sawyer, 180 Md. App. 295, 313 (2008).

The criteria for judicial determination
includes, but is not limited to, 1) fit-
ness of the parents; 2) character and
reputation of the parties; 3) desire of
the natural parents and agreements
between the parties; 4) potentiality of
maintaining natural family relations; 5)
preference of the child; 6) material
opportunities affecting the future life
of the child; 7) age, health and sex of
the child; 8) residences of parents and
opportunity for visitation; 9) length of
separation from the natural parents;
and 10) prior voluntary abandonment
or surrender.

Montgomery County Dep’t of Soc. Servs. v. Sanders,
38 Md. App. 406, 420 (1977) (internal citations omit-
ted).

“For cases involving the custody of children gen-
erally, our precedents establish a three part review of
the decisions of the lower courts, addressing the find-
ings of fact, conclusions at law, and the determination
of the court as a whole.” In re Yve S., 373 Md. 551,
584 (2003). In sum:

“When the appellate court scrutinizes

factual findings, the clearly erroneous
standard of  [Md. Rule 8-131(c)]
applies. If it appears that the chancel-
lor erred as to matters of law, further
proceedings in the trial court will ordi-
narily be required unless the error is
determined to be harmless. Finally,
when the appellate court views the
ultimate conclusion of the chancellor
founded upon sound legal principles
and based upon factual findings that
are not clearly erroneous, the chan-
cellor’s decision should be disturbed
only if there has been a clear abuse of
discretion.”

Sider v. Sider, 334 Md. 512, 534 (1994) (quoting Davis
v. Davis, 280 Md. 119, 125-26 (1977)); accord Yve S.,
supra, 373 Md. at 584-86. “Additionally, the trial court’s
opportunity to observe the demeanor and credibility of
the parties and witnesses is of particular importance.”
Wagner, supra, 109 Md. App. at 40 (citing Petrini v.
Petrini, 336 Md. 453, 470 (1994)). Thus, “the chancel-
lor’s decision is unlikely to be overturned on appeal.”
Id. (citations omitted).

DISCUSSION
Husband argues that “the trial judge erred as a

matter of law in modifying physical custody based on
her personal preference instead of finding a material
change of circumstances and determining the best
interest of the children.” According to Husband, the
trial court based its finding of material change on
Joshua’s “natural promotion” from elementary to mid-
dle school, and such “change of school level should
not constitute a material change of circumstances.”
Lastly, Husband argues that “the trial judge made
clearly erroneous factual findings supporting her deci-
sion to modify custody.”

Wife counters by asserting that the trial court
“correctly f[ou]nd a material change in circumstances
and [determined] what was in the best interests of the
children.” According to Wife, the court “never said that
the move from elementary to middle school was a
mater ial change in circumstances.” Rather, Wife
argues that the court’s ruling was based on “the inabili-
ty of the parties to communicate,” and therefore, its
decision was supported by accurate factual findings.
We agree with Wife.

I. Material Change of Circumstances
Husband argues that the trial court erroneously

found a material change of circumstances because the
judge’s decision was based on personal preference
and Joshua’s change of school level, from elementary
to middle school. In making his argument; Husband
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relies on brief excerpts from the transcript, which he
reads in isolation.

At the end of the first day of trial, the court stat-
ed:

. . . Well, my understanding is that nei-
ther party wants the joint custody to
continue. That’s what they said in their
pleadings. That’s what they both have
said under oath. It doesn’t sound like
the parties are at least at this time
good candidates for joint custody
since they don’t have a capacity to
communicate and reach shared deci-
sions. . . . Now, generally I don’t like a
week on week off anyway. So, that
doesn’t make it too difficult for me.

(Emphasis added). Again, before announcing its ruling,
the court reasoned:

But there is a material change in cir-
cumstances here. Joshua is leaving
elementary school. Beginning middle
school. The par ties have not been
able to agree on where he should
begin middle school, and that’s an
important change in circumstances for
him. In addi t ion,  Br ianna has an
opportunity. . . . Up until this trial the
parties were not able to discuss and
communicate about that circumstance
and reach a shared decision on where
she would [be] going to school. The
Court does find that there is a materi-
al change in circumstances.

(Emphasis added). Contrary to Husband’s assertion,
the court found a material change in circumstances
based on the parties’ inability to communicate and
agree on important issues affecting the children, one
of which happened to be Joshua’s change in school
level. We refuse to reverse the court’s decision, as the
trial judge’s finding was supported by “competent evi-
dence.” Fuge v. Fuge, 146 Md. App. 142, 180 (2002)
(citations omitted).

During the hearing, Wife testified that she has
“tried everything” in an attempt to communicate with
Husband but has been unsuccessful . Simi lar ly,
Husband stated that, “rather than engage in that verbal
back and forth [he] would just choose to not respond.”
As a result, the parties have been unable to decide,
and express their decision, on the minor children’s
schools for the upcoming year.

Husband makes a vain attempt to argue that the
trial judge erred in finding that the “parties cannot
agree on any issues of importance to their children”
and are “unable to communicate.” In so doing,
Husband relies on the parties’ testimonies, wherein

they “expressed their support for Brianna’s decision to
attend the Baltimore School for the Arts,” “believed the
children should not have passports,” and “revealed that
[they] had exchanged information about numerous
issues.” Husband, however, disregards Wife’s testimo-
ny that she has not made attempts to communicate in
approximately “two months” and, at the time of trial,
Brianna had not yet been enrolled in her new school.

Furthermore, Husband asserts that there has
been no change in circumstances for purposes of
modification because the parties experienced similar
problems both “before and after the prior court order
concerning custody.” This argument has no merit, how-
ever, because both parties filed pleadings requesting
modification of custody and visitation. As the court cor-
rectly noted, such pleadings indicated that “joint cus-
tody doesn’t work.”

“[I]t is a well-settled principle that parties are
bound by their  wr i t ten admissions made in the
progress of a cause. . . .” Vernon v. Aubinoe, 259 Md.
159, 167-68 (1970) (quoting Elwood v. Lannon’s
Lessee, 27 Md. 200, 209-10 (1867)). Therefore, “par-
ties may . . . be bound by their own statements.” Id. at
167. In this case, Wife alleged in her complaint that
she attempted to discuss unresolved issues, but
Husband “failed and refused to cooperate.” Likewise, in
his counter-complaint, Husband alleged that Wife “has
failed to co-parent with [him] and is uncooperative.”
Such allegations, in and of themselves, evidenced a
change in circumstances.

For these reasons, we hold that the circuit court
did not err in finding a material change of circum-
stances sufficient to warrant modification of custody
and visitation.

II. Best Interests of the Children
Having determined that there was a material

change of circumstances, we turn to consider the best
interests of the children. Keeping in mind that “the trial
court’s opportunity to observe the demeanor and cred-
ibility of the parties and witnesses is of particular
importance,” Wagner, supra, 109 Md. App. at 40 (cita-
tion omitted), we review the court’s decision for an
abuse of discretion. Maness, supra, 180 Md. App. at
311.

Prior to announcing its ruling, the court noted:
1) both parents are fit and proper people to

have custody;
2) both parents love their children;
3) the joint custody arrangement did not work;
4) both parents were assumed to maintain good

relations with their extended families;
5) both children were very clear that they want-

ed to live with their mother;
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6) both parents seem to be successful profes-
sionally and their homes seem to be comfort-
able;

7) Brianna is 14 years old, Joshua is 11 years
old, and both children are in good health;

8) the parents’ homes are located close to each
other; and

9) the parents have had joint custody thus far.
Based upon the transcript, it is evident that the trial
court considered all the factors set out in Sanders,
supra, 38 Md. App. at 420, before granting sole legal
and physical custody to Wife. As such, we hold that
there was no abuse of discretion.

For all of the foregoing reasons, we affirm the
judgment of the circuit court.

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE COUNTY IS AFFIRMED.
COSTS TO BE PAID BY APPELLANT

EXCEPT FOR COST OF APPELLEE’S
RECORD EXTRACT WHICH IS TO BE PAID BY

APPELLEE’S COUNSEL.

FOOTNOTES
1. In his brief, appellant presented the following questions:

I. Did the trial judge err as a matter of law in
modifying physical custody based on her per-
sonal preference instead of finding a material
change of circumstances and determining the
best interest of the children?

II. Did the trial judge err as a matter of law in
determining that the natural promotion between
school levels equates to a material change in
circumstances sufficient to modify custody?

III. Did the trial judge make clearly erroneous fac-
tual findings supporting her decision to modify
child custody?

2. In fact, the statement of the case, questions presented,
and majority of the statement of the facts in Wife’s brief were
copied verbatim from Husband’s brief. If Wife’s counsel was
in agreement with the statement of the case as set forth in
Husband’s brief, counsel need not have included a separate
statement in Wife’s br ief. Md. Rule 8-504(a)(2) (“ the
appellee’s brief shall not contain a statement of the case
unless the appellee disagrees with the statement in the
appellant’s brief”). Likewise, “the appellee’s brief sh[ould]
contain a statement of only those additional facts necessary
to correct or amplify the statement in the appellant’s brief.”
Md. Rule 8-504(a)(4). Lastly, it was an unnecessary use of
time and money for Wife’s counsel to file a separate record
extract, as it was merely an exact copy of Husband’s record
extract. See Md. Rule 8-501.
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The questions raised in this appeal have their
genesis in a family law matter. More specifically, appel-
lant, George Wanjiku, argues that the trial court pre-
siding over his divorce proceeding erred as a matter of
law in entering a judgment against him for one-half of
what was termed “marital debt.” Mr. Wanjiku also
claims that the trial court erred by entering a judgment
against him for child support arrears. With respect to
the first question, we find no error and affirm the deci-
sion of the court below. With respect to the second
issue, we hold that the matter of child support arrears
was not properly before the trial court and so vacate
the decision in that regard.

FACTUAL AND PROCEDURAL BACKGROUND
On or about March 20, 2008, appellee, Erin

Benton, filed a complaint for absolute divorce in the
Circuit Court for Montgomery County. She listed the
grounds for divorce as a mutual and voluntary separa-
tion commencing March 16, 2007. In her initial plead-
ing, Ms. Benton alleged that she and Mr. Wanjiku were
married on December 22, 2002, in a civil ceremony in
Prince George’s County. Ms. Benton further alleged
that two children were born to the parties as a result of
the marriage, namely: Selah Wanjiku Njuguna, born on
July 21, 2002, and Majid Mbugua Benton Njuguna,
born on September 7, 2004. In her complaint, Ms.
Benton sought sole legal and sole physical custody of
the minor children. She also indicated that she was
asking the trial court to make a determination as to the

parties’ debt.
Mr. Wanjiku was served with the summons and

complaint via certified mail, restricted delivery, on or
about April 2, 2008. At that time, Mr. Wanjiku was living
in San Luis Obispo, California.

A scheduling order was sent to the parties on or
about June 27, 2008. The notice made clear that it was
the parties’ “official notice of dates and required Court
Appearances” and that any modifications “MUST BE
REQUESTED BY WRITTEN MOTION FILED BEFORE
THE COMPLIANCE DATE[S].” (Emphasis in original).
The order, among other things, provided a merits hear-
ing date of January 9, 2009.

A consent order regarding custody, child access
and child support was signed by both parties on June
23, 2008, and docketed four days later, on June 27,
2008. Among other things, it was agreed that Mr.
Wanjiku would pay child support in the amount of $860
per month, starting on June 1, 2008, and “payable on
the first day of each month in advance.” The child sup-
port guidelines worksheet was attached to the order.

Mr. Wanjiku filed with the trial court on July 23,
2008, a letter in which he indicated that it was not his
intention to contest custody. He did, however, deny
responsibi l i ty  for  “any debt that  Er in T. Benton
incurred.” Mr. Wanjiku stated that he was not able to
attend the court hearing due to financial reasons.

The matter came before the trial court for a cus-
tody hearing on November 6, 2008. Both par ties
appeared without representat ion. On or about
November 13, 2008, the trial court entered an order
granting sole legal and primary physical custody of the
children to Ms. Benton, with access to Mr. Wanjiku as
outlined in the June 27, 2008, consent order.

Pursuant to the scheduling order issued back in
June, 2008, the merits hear ing went forward on
January 9, 2009. Ms. Benton appeared without coun-
sel ; Mr. Wanj iku did not appear. After an ini t ia l
exchange of pleasantries, the colloquy between the
trial court and Ms. Benton went as follows:

MS. BENTON: I ’m actual ly here
because I understood that today’s
hearing, the Cour t was to decide,
finalize my divorce and I was asking
for the Court to rule that my husband
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pay some mutually incurred debt dur-
ing the course of our marriage.
THE COURT: I’m sorry, could you
repeat that please? 
MS. BENTON: I was asking — we
have mutually — we don’t own any
property — 
THE COURT: Okay.
MS. BENTON: — but we have mutual-
ly incurred debt —
THE COURT: Right.
MS. BENTON: — that I’m asking the
Cour t  to make a decis ion i f  he’s
responsible for or not.
THE COURT: All of it? 
MS. BENTON: No, just half of it.

Ms. Benton indicated that all of the debt was
actually in her name. She added, however, that it was
“mutually incurred.” Ms. Benton went on to explain as
follows:

MS. BENTON: Well, I would just like
the Court — I have all my documents
here. I have a total of $18,756.74 in
which I’m asking the Court to make
Mr. Wanjiku pay 50 percent of that
which would be $9,378.37. These
debts were incurred throughout the
course of our marriage when he was
— did not have a steady income, was
not working. I’ve had the same job the
entire course of our marriage.
THE COURT: Okay.
MS. BENTON: And, because of his
inconsistency, I’m now put in this posi-
tion. We had a verbal agreement that
it was household responsibility.

Later, after Ms. Benton was placed under oath, in
response to questions by the trial judge, she provided
the following testimony:

Q All right. You told me that the par-
ties during their marriage incurred
a joint marital debt of $18,756.74,
correct? 

A Yes.
Q Now the debt you told me, I

believe is, at least as the creditor
is concerned is only in your
name? 

A Yes, sir.
Q Is that right? 
A Yes, sir.
Q But you said that the parties joint-

ly incurred the debt and enjoyed
the benefits of the extension of
credit — 

A Exactly, yes sir.
Q — and what you’re really asking

me to do is enter a judgment
against the defendant for one-half
of that debt,. . . .

A Right.
During the hearing, Ms. Benton also raised for

the first time the allegation that Mr. Wanjiku had failed
to abide by the terms of the June 27, 2008, consent
order regarding child support. Ms. Benton told the trial
judge that Mr. Wanjiku was “three months late on child
support.” The exchange with respect to this issue was
quite brief.

MS. BENTON: At this time, he’s also
three months late on child support.
THE COURT: How late? 
MS. BENTON: Three months.
THE COURT: How much does he
owe? 
MS. BENTON: $2,580.

The matter was revisited when Ms. Benton testi-
fied in response to questions by the trial judge.

Q All right. And you said the child
support was previously ordered
and he is in arrears for $2,580? 

A Yes, sir.
Q Okay. When was the last time he

paid something, do you know? 
A In October.
Q Of ‘08? 
A Yes, sir.
Q Do you know what his problem is? 
A I don’t actually — 
Q Other than the usual problem, but

do you know if he’s like unem-
ployed, or — 

A When we came to cour t  on
November 6th, he told the courts
that he was back to work — 

Q Back to work.
A — back to work doing contracting

work.
Q Okay.
A He did call me the begimiing of

December and told me that he
bought a one-way ticket back to
Kenya and that he wasn’t coming
back. He did call me from Kenya
and tried to play let’s make a deal
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saying that if I gave him joint cus-
tody, that he would come back to
the U.S. and start paying the child
support.

The trial court granted Ms. Benton an absolute
divorce from Mr. Wanjiku on January 12, 2009. The
trial court also entered judgment against Mr. Wanjiku
and in favor of Ms. Benton in the amount of $9,378.37,
which represented one-half of the parties’ credit card
debt. In addition, the trial court entered judgment
against Mr. Wanjiku in the amount of $2,580.00, which
represented “child support arrears.”

Mr. Wanjiku, through counsel, filed the instant
appeal on or about February 6, 2009. Ms. Benton, still
unrepresented, did not submit an appellate brief.
Therefore, although allowed to appear and sit at coun-
sel table during oral argument, she was not permitted
to address the Court.

STANDARD OF REVIEW
Our review is governed by Rule 8-131(c) of the

Maryland Rules of Civil Procedure. In matters such as
this, tried without a jury, we “review the case on both
the law and the evidence.” Md. Rule 8-131(c). We “will
not set aside the judgment of the trial court on the evi-
dence unless clearly erroneous, and . . . give due
regard to the opportunity of the trial court to judge the
credibility of the witnesses.” Id. Simply put, “this Court
does not sit as a second trial court, reviewing all the
facts to determine whether an appellant has proven his
case.” Lemley v. Lemley, 109 Md. App. 620, 628
(1996). To the contrary, “our task is to search the
record for the presence of sufficient material evidence
to support the chancellor’s findings.” Id. The “evidence
contained in an appellate record must be viewed in the
light most favorable to the prevailing party below.” Id.
Moreover, in the event that the trial court’s decision is
not explicitly stated in its ruling, we are permitted to
“look to the record as a whole to garner support for the
court’s decision.” Reuter v. Reuter, 102 Md. App. 212,
244 (1994).

DISCUSSION
In a nutshell, Mr. Wanjiku argues that the trial

court erred in finding that the credit card debt was a
“marital debt” and, further, compounded that error by
entering a judgment against him for a marital debt in
the absence of any marital property. In support of this
content ion,  Mr. Wanj iku rel ies exclusively on
Maryland’s Property Disposition in Annulment and
Divorce Act (hereinafter, the “Act”), found at Maryland
Code (1984, 2006 Repl. Vol.), §§ 8-201 through 8-213
of the Family Law Article (“F.L.”). He correctly asserts
that within the purview of the Act, the term “marital
debt” “has an artificial meaning at variance with . . .

familiar connotations.” Kline v. Kline, 85 Md. App. 28,
45 (1990), cert. denied, 322 Md. 240 (1991). Indeed, in
the family law context, it is generally understood that a
“marital debt is a debt incurred to acquire marital prop-
erty.” Id. More specifically, it “is a debt which is directly
traceable to the acquisit ion of marital proper ty.”
Schweizer v. Schweizer, 301 Md. 626, 636 (1984)
(emphasis added). “Marital property” is defined by the
Act as “property, however titled, acquired by one or
both parties during the marriage.” F.L. § 8-201(e)(1).

Mr. Wanjiku continues by correctly pointing out
that a “monetary award is reached by a three step
process.” Schweizer, 301 Md. at 629. First, the trial
court must determine which property constitutes mari-
tal property as defined in the Act. The trial court must
then go on to determine the value of that marital prop-
erty, taking into account in the analysis any debt relat-
ed to the acquisition of that proper ty. See Lee v.
Andochick, 182 Md. App. 268, 299, cert. denied, 406
Md. 745 (2008) (“The marital property value of an
asset is adjusted downward by the amount of marital
debt.”); Randolph v. Randolph, 67 Md. App. 577, 586
(1986) (“A marital debt is one directly traceable to the
acquisition of marital property and is to be subtracted
from the market value of that property in determining
its marital property value.”). Only after completing
these mandatory steps may the trial court then “grant
a monetary award as an adjustment of the equities
and rights of the parties concerning marital prop-
erty. . . .” F.L. § 8-205(a). Mr. Wanjiku concludes that,
because the trial court failed to perform the analysis
required in steps one and two, it was error to grant Ms.
Benton a “monetary award.” In addition, according to
Mr. Wanjiku, had the trial court conducted the proper
inquiry, it would never have entered a judgment in
favor of Ms. Benton.

There is no indication that, during the hearing,
Ms. Benton provided any evidence whatsoever regard-
ing the existence of any marital property as defined by
the Act. Indeed, Ms. Benton told the trial judge that she
and Mr. Wanjiku did not own any property. If the parties
owned no “marital property,” they could have no “mari-
tal debt” as defined by the Act. To this extent, we agree
with Mr. Wanjiku. This is not, however, the end of the
inquiry.

From our review of the entire record, it is clear
that the trial court used the term “marital debt” not in
the context of the Act but in the more traditional sense.
As was mentioned in Kline, “marital debt” “is a term
that seems to invite confusion.” 85 Md. App. at 44. The
“most familiar connotations of ‘marital debt,’ . . . are (1)
a debt incurred by husband and wife jointly or (2) a
debt incurred by either spouse for any marital pur-
pose.” Id. at 44-45. In this particular case, Ms. Benton
provided uncontradicted information from which the
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trial court could conclude that the parties had reached
an agreement regarding payment of the credit card
debt. Specifically, Ms. Benton stated that, although the
credit card was in her name, she and Mr. Wanjiku ver-
bally agreed that it was a “household responsibility.”
The trial court confirmed with Ms. Benton that she and
Mr. Wanjiku “jointly incurred the debt and enjoyed the
benefits of the extension of credit,” and had agreed to
split the responsibility of paying for it.

Thus, the Act upon which Mr. Wanjiku relies has
no bearing or relevance vis-à-vis this particular issue.
There was no “marital property.” There was no “marital
debt.” There was no “monetary award” as contemplat-
ed by the Act. To be sure, there was a monetary judg-
ment entered in favor of Ms. Benton. The trial court’s
decision to grant that judgment was based on Ms.
Benton’s unopposed testimony that she and her hus-
band had entered into a verbal agreement regarding
payment of the personal credit card debt. The trial
judge’s use of the term “marital debt” referred to the
more common place definition of a debt incurred “for
any marital purpose.”

Moving on to Mr. Wanjiku’s allegation of error
regarding child support arrears, as already mentioned,
we agree that the matter was not properly before the
trial court. During “stage 1” of the proceeding, dealing
specifically with custody related issues, the parties
reached an agreement, as evidenced by the tr ial
court’s order of November 13, 2008. The only remain-
ing issues to be determined at the “stage 2” merits
hearing on January 9, 2009, were the grounds for
divorce and the responsibility for the credit card debt.

The record is without evidence to suggest that
Ms. Benton filed a petition for contempt or that Mr.
Wanjiku was put on notice that the issue of child sup-
por t arrears would be heard by the trial cour t on
January 9, 2009. The matter appears to have been a
last minute “add on.” Therefore, we hold that the court
below erred in entering a judgment against Mr. Wanjiku
for child support arrears.

For this reason, we vacate the judgment of
$2,580.00 entered in favor of Ms. Benton and against
Mr. Wanjiku.

JUDGMENT AFFIRMED IN PART AND VACATED
IN PART; COSTS TO BE PAID

90% BY APPELLANT, 10% BY APPELLEE.
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This is a controversy over the privacy of medical
records disclosed to court and counsel by a party and
his lawyer in a bitterly-contested custody proceeding.
In June of 2005, Ronald F. Amann and Leslie Ann
McNeil Amann (“McNeil”), appellants, sued Richard P.
Nalesnik, Jr., Patricia McCarthy, Esq., Donna J. Oliver,
Laura Moehrke, the appellees, and MAMSI Life and
Health Insurance Company, in the Circuit Court for
Prince George’s County for invasion of privacy by
intrusion upon seclusion, invasion of privacy by false
light, defamation, intentional infliction of emotional dis-
tress, civil conspiracy, aiding and abetting, violation of
the Maryland Confidentiality of Medical Records Act,
Maryland Code (1982, 2009 Repl. Vol.), §§ 4-301 et
seq. of the Health-General Article (“HG”), violation of
Maryland Code (1995, 2003 RepI. Vol.), § 4-403 of the
Insurance Article (“IA”), and negligence. MAMSI set-
tled. The circuit court entered an order of default
against Oliver before trial, with damages to be proven
in a subsequent proceeding. Various counts were dis-
missed early in the case. At trial, the circuit court
granted Moehrke’s motion for judgment. Only appel-
lants’ claims against Nalesnik and McCarthy for inva-
sion of privacy by intrusion, violation of HG §§ 4-301 et
seq., and negligence survived dispositive motions and
were tried before a jury.1 The jury found Nalesnik and
McCarthy not liable on all counts. After trial, the circuit
court vacated its order of default against Oliver, and
entered judgment in her favor.

Appellants contend that the circuit court erred

when it denied their motion for partial summary judg-
ment, issued certain jury instructions, declined to alter
certain portions of the verdict sheet, and vacated the
order of default against Oliver. McCarthy has also
cross-appealed the circuit court’s denial of her motion
to dismiss.2 For the reasons stated below, we shall
affinn the decision of the circuit court and decline to
reach the McCarthy cross-appeal.3

FACTUAL AND PROCEDURAL BACKGROUND 
Nalesnik married Leslie McNeil on May 9, 1992.

On August 16, 2002, Nalesnik filed for divorce in
Calvert County and was represented by McCarthy.
Approximately two weeks later, McNeil counterclaimed
and at the same time, filed a Motion for Custody and
Psychiatric Evaluation.4 The motion was granted, as
the court ordered both parties and the four Nalesnik
children to be evaluated.5 McNeil was originally award-
ed custody of the children. In October 2004, Nalesnik
moved to modify the custody arrangement. In February
2005, the court ordered psychiatric evaluations of
Nalesnik and his girlfriend, Moehrke, McNeil and her
boyfriend, Amann,6 and the four children.7 On July 14,
2006, the circuit court granted custody of the children
to Nalesnik.8 This case involves the disclosure of two
records during that dispute.9

The first record involved Amann and the parties
have labeled it “the Buser report.” In 1994, Amann
began receiving disability benefits due to a mental
health condition. To ensure that he remained eligible
for the benefits, he submitted to periodic psychiatric
evaluations. Dr. Steven Buser conducted one such
evaluation in 2002. Oliver, Amann’s then-wife, was
present when Dr. Buser evaluated him, and was later
described by the psychiatrist as carrying out “a care
taking role with” her husband. After the evaluation, Dr.
Buser prepared a two-page report, which was not
labeled confidential and which made no mention of
redisclosure. At some point, Oliver obtained the report.
The couple eventually divorced. Oliver disclosed the
Buser report to Nalesnik in March 2005. Nalesnik gave
the report to McCarthy. The lawyer attached the Buser
report to a letter dated April 5, 2005, which was sent to
McNeil’s counsel, and referenced the contents of the
report in court filings.10 The second record concerns
McNeil and is a set of documents the parties have
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called “the MAMSI records.” These relate to an insur-
ance policy that Nalesnik had with MAMSI that cov-
ered McNeil and their children. They are not labeled
confidential and do not mention redisclosure. The
records contain billing information and, in a number of
cases, short references to various medical conditions
or diagnoses. At some point in the custody dispute,
Nalesnik gave to McCarthy 78 pages of records, dated
September 3, 2002, that he obtained from MAMSI by
mail. 11 McCar thy, in October 2002, attached the
records to pretrial filings and motions in the custody
case.12 McNeil’s counsel did not formally object or
move to seal the MAMSI records when McCarthy
included the records in these filings. Appellants also
asserted that Nalesnik also discussed the records with
a counselor at a crisis center, a preschool teacher, the
children’s food service coordinator, and other individu-
als, a claim appellee denies. See n.10 supra.13

Appellees argued in the circuit court that appel-
lants had placed their mental condition at issue in the
custody proceeding by seeking or submitting to psy-
chological evaluations. In addition, they contended that
in August, 2005, Amann revealed mental issues dis-
cussed in the Buser report in a state court proceeding
in North Carolina. Specifically, the disclosures were
contained in a motion seeking relief from a contempt
order. Attached to the motion was a letter from a physi-
c ian descr ib ing Amann’s condi t ions. Appel lees
responded that the information in the North Carolina
filing was different than that contained in the Buser
report and that Nalesnik disclosed Amann’s mental
health information before the North Carolina filing.

In October of 2006, appellants filed a motion for
partial summary judgment “regarding liability,” arguing,
among other things, that they were entitled to judg-
ment as a matter of law on the intrusion on seclusion
and medical records privacy counts.14 The motion was
denied. The case went to trial and in February 2007,
the jury, after hearing the evidence, rejected these
counts and the rest of appellants’ allegations.

On May 31, 2007, at the proof of damage hear-
ing scheduled after Oliver’s default, the trial judge said
he was vacating the “previously entered default”
against Oliver and entering, judgment in her favor.15

Explaining the reasons for his actions, the trial judge
said:

I vacated the default judgment against
Defendant Oliver that I entered previ-
ously. The reason that I’m doing that
is, number one, in the interest of jus-
tice. This is my own personal opinion,
that, A, that Defendant Oliver commit-
ted no acts which violated Maryland
law and, B, that even if it were deter-
mined that she had violated Maryland

law, after hearing the evidence in the
related McCarthy [N]alesnik cases,
that there is no evidence of damages,
[I am] therefore, entering judgment on
behalf of the Defendant....

An oral motion to reconsider the court’s action was
denied. Additional facts will be provided below.

QUESTIONS PRESENTED 
Appellants present the following questions:

I. Whether the tr ial cour t erred in
denying the Amann’s Mot ion for
Partial Summary Judgment against
[appellees] Nalesnik and McCarthy.
II. Whether the trial court erred at trial
in its jury instructions for unreason-
able intrusion upon seclusion, and for
a violation of the Maryland Health
General Article.
III. Whether the Verdict Sheet at trial
erroneously included the word
“improperly” as part of the question
decided by the jury.
IV. Whether the trial court erroneously
vacated the order of default against
Donna Oliver.16

DISCUSSION 
I. Denial of Partial Summary Judgment 

Before addressing appellants’ first contention, we
believe it would be helpful to focus on (1) the provi-
sions of the Maryland Confidentiality of Medical
Records Act, HG §§ 4-301 et seq. (“the Act”), most rel-
evant to their claim and (2) the standard governing
appellate review of a circuit court’s denial of a summa-
ry judgment when there has been a full trial on the
merits and a final judgment entered in favor of the
party resisting summary judgment.
1. The Maryland Confidentiality of Medical Records
Act 

Most of the provisions of the Act deal with the
duties, rights and liabilities of health care providers
with respect to the disclosure and non-disclosure of
medical records.17 However, appellants rely for their
claim on portions of the Act applicable to a “person.”
Specifically, they point to HG § 4-309(c), which states:

A health care provider or any other
person is in violation of this subtitle if
the health care provider or any other
person:
(1) Requests or obtains a medical
record under fa lse pretenses or
through deception; or 
(2) Discloses a medical record in vio-
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lation of this subtitle.
(Emphasis added).

Appellants also point to HG § 4-302(d), which
provides:

A person to whom a medical record is
disclosed may not redisclose the med-
ical record to any other person unless
the redisclosure is:
(1) Authorized by the person in inter-
est;
(2) Otherwise permitted by this subti-
tle;
(3) Permitted under § 1-202(b) or (c)
of the Human Services Article; or 
(4) Directory information. [18]

(Emphasis added).
Also tangentially relevant to this case is HG § 4-

307, which governs the disclosure and nondisclosure
of mental health records.19 Specif ically, HG § 4-
307(k)(1)(iv) provides that a health care provider shall
disclose a mental health record without the authoriza-
tion of a person in interest:

In accordance with a cour t order,
other than compulsory process com-
pelling disclosure, as permitted under
§ 9-109(d),  § 9-109.1(d),  or § 9-
121(d) of the Cour ts and Judicial
Proceedings Article, or as otherwise
provided by law, to:

1. A court;
2. An administrative law judge;
3. A health claims arbitrator; or 
4. A party to a court, administrative, or arbitration 
proceeding … [20]

The reference in this provision to § 9-109(d) of the
Courts and Judicial Proceedings (“C&JP”) Article of
the Md. Code (1973, 2006 Repl. Vol.) incorporates an
exemption from the patient-psychiatrist/psychological
privilege, most notably in a civil or criminal proceeding
where “[t]he patient introduces his mental condition as
an element of his claim or defense.” C&JP, § 9-
109(d)(3)(i).

For these provisions to be civilly enforceable via
an action for damages, a plaintiff must make the show-
ing required by HG § 4-309(f), which states:

A health care provider or any other
person who knowingly violated any
provision of this subtitle is liable for
actual damages.

(Emphasis added). Thus, the Act provides no damage
remedy for mere negl igent disclosure. Bond v.
Messerman, 162 Md. App. 93, 119 n.6 (2005), aff’d.
391 Md. 706 (2006).

Appellants apparently contend that appellees
either “redisclosed” or “disclosed” medical records in
violation of § 4-302(d) and § 4-309(c)(2), respectively.21

We note that there is some ambiguity in these terms
as they apply to persons who are not health care
providers. “[D]isclose” is a defined term; “redisclose” is
not. The prohibition against redisclosure would appear
to apply primarily to medical records in the hands of a
person who is not a health care provider and who
obtained the records from a provider. This is how the
word “redisclose” is used in other portions of the Act,
see n.20, supra. A March 2003 document prepared by
the Office of the Attorney General, Maryland Health
Care Commission, Department of Health and Mental
Hygiene, the State Advisory Council on Medical
Privacy and Confidentiality, and the Maryland State
Bar Associat ion Health Law Sect ion HIPAA
Subcommittee observes that “Maryland law covers
only health care providers and facilities on original dis-
closures of information, but everyone on redisclosure.”
Maryland Confidentiality of Medical Records Act
Compared with HIPAA Privacy Statute & Regulation 1
(Maryland 2003),  avai lable at
http://www.dhmh.state.md.us/hipaa/pdf/MCMRAcomp.
pdf (Emphasis added.).22 Similarly, the redisclosure
prohibition also seems to apply to a person who law-
fully obtains a medical record. See 94 Opinions of the
Attorney General 44, 50 (2009) (“Even when disclo-
sure is authorized, the statute restricts use and redis-
closure of the records by the person receiving them.
HG § 4-302(d).”). See also id. at 52. (“While the State
law is primarily addressed to disclosure by health care
providers, it also restricts ‘redisclosure’ — i.e., disclo-
sure of the records by someone who obtains access to
medical records under the statute .”)  (Emphasis
added.).

Thankfully, in deciding this case, we do not have
to resolve thorny issues of interpretation arising under
the Maryland Confidentiality of Medical Records Act.
Nor, for reasons set forth below, do we have to deter-
mine whether records obtained from non-health care
providers by a non-health care provider are prohibited
from disclosure, redisclosure, both or neither.
B. Post Trial Review of a Summary Judgment
Denial 

In Mathis v. Hargrove, 166 Md. App. 286, 305
(2005), this Court said that “it is a rare circumstance
for an appellate court to reverse a trial court’s denial of
a summary judgment motion after there has been a full
trial on the merits.” Among the rationales for this rule is
that ordinarily no party is entitled to summary judg-
ment as a matter of law; and thus, it is not reversible
error for the court to deny the motion and require a
trial. Id. at 304. In addition, “[i]f after a full evidentiary
hearing, in which the party opposing a summary judg-
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ment prevails on the merits, were we to reverse, in
essence that would be nothing short of substituting a
known unjust result for a known just one.” Id. at 305.
(Citations and quotations omitted.).

This rule is not without its exceptions. For exam-
ple, if the motion for summary judgment is based on a
“pure issue of law,” such as the expiration of a statute
of limitations, appellate post-trial review of the denial
of summary judgment is appropriate. Bowser v. Resh,
170 Md. App. 614, 635 (2005). On the other hand, if
the motion for summary judgment “presented factual
issues, rather than pure questions of law, . . . properly
submitted to a trier of fact,” we will not find an abuse of
discretion in the trial judge’s denial of the summary
judgment motion. Mathis, supra, 166 Md. at 306.

Here, appellants seek to couch their contentions
on summary judgment as pure questions of law, viz.
whether appellees’ conduct violated the Maryland
Confidentiality of Medical Records Act and whether
breach of that statute was actionable as negligence.
However, in our view, the first contention is entwined in
facts and the second is incorrect as a matter of law.

Turning first to appellants’ statutory claim, we
note that appellants’ case turns on more than whether
the Act has been violated. Under HG § 4-309(f), they
also had to show a knowing violation and actual dam-
ages.23 These are clearly fact-intensive determinations.
For example, on the question of knowledge under the
Act, the jury might have relied on the following factual
allegations to decide in appellants’ favor:

1) The records were not labeled confidential,
were not acknowledged as confidential (as would be
the case if received from a health care provider) and,
assuming they were protected by the statute, were not
part of what some might regard as a traditional med-
ical file;

2) The records were disclosed after the mental
health of the appellants were placed in issue in the
custody dispute by an order of court and after they
waived the confidentiality of court-ordered evaluations,
and they were disclosed to McNeil’s counsel and to the
court in the context of a court case;24

3) Nalesnik disclosed the records through coun-
sel and, as a client, might justifiably have assumed
that his lawyer would not have redisclosed them if
there was a doubt as to the legality of such an action.

To find no actual damages, the jury might have
relied on the following (in addition to the above facts):

1) Amann’s mental conditions were publicly
revealed in a court filing in North Carolina;25

2) No objection to the 2002 disclosure of the
MAMSI records was made during the course of the
custody proceeding or for a number of years;

3) The records were ordered sealed by the

court.26

In short, there were factual questions at issue that may
have led the jury to reject appellees’ liability under the
Act, not just pure questions of law.

Emphasizing that they filed a motion for partial
summary judgment on liability, appellants assert that
the circuit court judge should have separated the issue
of the Act’s violation by disclosure/redisclosure from
the knowledge and actual damage questions, with only
the latter issues being referred to the jury. Even if it
were apparent from the record that appellants asked
the circuit court to refer these issues (which it is not)
and even if actual damages were a severable compo-
nent of the cause of action,27 it is not clear that Md.
Rule 2-501 authorizes, let alone requires, such a
course with respect to knowing violations of the Act.

Rule 2-501(a) allows a party to move for summa-
ry judgment on all or part “of an action” and Rule 2-
501(g) provides that when a ruling does not dispose of
the entire action, the court “may” enter an order speci-
fying the issues or facts not in genuine dispute.
However, federal cases interpreting the analogous pro-
visions of Rule 56 of the Federal Rules of Civi l
Procedure have concluded that this rule does not allow
the “piecemealing of a single claim,” i.e., a judgment
not dispositive of an entire claim. See, e.g., Evergreen
Int’l., S.A. v. Marinex Constr. Co., Inc., 477 F. Supp. 2d
697, 699 (D.S.C. 2007). This is true even though Rule
56(d) appears to specify in mandatory terms that a
judge who does not render relief on the whole case
“shall” make an order specifying the facts that appear
without substantial controversy. Under Md. Rule 2-
501(g), a circuit judge is authorized, but not required,
to enter an order specifying facts and issues. Clearly,
the circuit court here was not required to separate the
“knowledge” requirement from the other elements of
the statute, because it is a limitation on liability and it
would be reasonable to assume that a jury would want
to consider the elements of knowledge and violation
together.28

We find no abuse of discretion in the circuit
court’s decision refusing to find a violation of the Act
on summary judgment or declining to refer to the jury
the issue of knowledge (assuming the court had been
asked to do so). In addition, for the above reasons, we
conclude that appellants have not shown that the court
abused its discretion in denying the motion for partial
summary judgment with respect to liability under the
Maryland Confidentiality of Medical Records Act.

Appellants also argue that the circuit court erred
in denying its motion for partial summary judgment on
the negligence count, which was premised on an
alleged violation of the disclosure/redisclosure provi-
sions of the Maryland Confidentiality of Medical
Records Act. We disagree. Although violation of a
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statute can be evidence of negligence, Erie Ins. Co. v.
Chops, 322 Md. 79, 86 (1991), it is also true that viola-
tion of a statute alone is not sufficient to establish an
absolute duty in a negligence case, so as to satisfy the
requirements for a grant of summary judgment.
Polakoff v. Turner, 385 Md. 467, 480 (2005). More
importantly, to recover under HG § 4-309(f), a plaintiff
cannot prevail upon a showing of mere negligence.
Appellants cannot assert a negligence claim premised
upon a statute that patently excludes such a cause of
action. A suit for a knowing violation of the Act is not
the equivalent of an action for negligence. See Bond v.
Messerman, supra, 162 Md. App. at 119 n.6. Because
the General Assembly carefully limited liability under
this provision, we are not free to expand it under the
common law by allowing the Act to be used as a basis
for a negligence action. Cf. Gebser v. Lago Vista
Independent School Dist., 524 U.S. 274, 284 (1998)
(In implying a private right of action for damages “we
generally examine the relevant statute to ensure that
we do not fashion the parameters of an implied right in
a manner at odds with the statutory structure and pur-
pose.”). For these reasons, it was neither error nor an
abuse of discretion for the circuit court to deny appel-
lants’ motion for partial summary judgment on their
negligence claim.
II. Jury Instructions 
A. Standard of Review

Appellants complain that the trial judge’s instruc-
tions were faulty in a number of respects. In Smith v.
State, 403 Md. 659, 663 (2008), the Court of Appeals
said:

We have held that the standard of
review for jury instructions is that so
long as the law is fairly covered by the
jury instructions, reviewing cour ts
should not disturb them. If, however,
the instructions are ambiguous, mis-
leading or confusing to jurors, those
instructions will result in reversal and
a remand for a new trial. On the other
hand, the instructions must be read in
context. The charge to the jury must
be considered as a whole and the
Cour t  wi l l  not condemn a charge
because of the way in which i t  is
expressed or because an isolated part
of it does not seem to do justice to
one side or the other.

(Quotations and citations omitted.) In addition, under
Md. Rule 2-520(e), “no party may assign as error the
giving or the failure to give an instruction unless the
party objects on the record promptly after the court
instructs the jury, stating distinctly the matter to which
the party objects and the grounds of the objection.”

However, this rule requires only “substantial compli-
ance.” Haney v. Gregory, 177 Md. App. 504, 510
(2007).29 Finally, the burden of showing reversible error
and prejudice from an instruction rests with the com-
plaining par ty. Landon v. Zorn, 389 Md. 206, 225
(2005).
B. Intrusion Instruction 

Appellants have raised multiple objections to the
trial judge’s instruction to the jury on the tort of intru-
sion upon seclusion.30 The circuit court based the
instruction in large part on the Maryland Civil Pattern
Jury Instructions 25:1 (MICPEL 2002), but made a
number of additions and divisions which are highlight-
ed below:

An invasion of privacy occurs when
there is an intrusion upon another’s
solitude, seclusion, or private affairs.
[1] In order to prove this, the plaintiffs
must show:

An intentional intrusion [2] or
prying upon something which is and is
entit led to be private in a manner
which is highly offensive to a reason-
able person, [3] considering the cus-
toms of  the t ime and place, [4]
although public disclosure is not an
element of the offense.

Without citation of authorities, appellants chal-
lenge the added language as either incorrect or con-
fusing.31 With one possible exception, appellants’ con-
tentions are mere nitpicks and obvious speculation.32

There is nothing objectionable about the circuit court’s
attempt to make this terse pattern instruction more
informative. The “must show” language is in no way
erroneous. The “prying” por tion of the instruction
reflects Maryland caselaw, see Hollander v. Lubow,
277 Md. 47, 56 (1976), is stated in the alternative, and
is hardly prejudicial. Prying suggests more than a
physical intrusion and use of the term could prevent a
description of intrusion from being self-referential.
Neither is the statement that “public disclosure” is not
required an erroneous one. See id. at 58; Klipa v. Bd.
of Educ., 54 Md. App. 644, 656 (1983); Restatement
(Second) of Torts, § 652B cmt. c (1977). Its use might
even have benefitted appellants’ case, particularly, to
counter appellees’ contention, with respect to some
claims, that liability is defeated if the Amanns publicly
disclosed their mental conditions.33

One potential problem with the circuit court’s
intrusion instruction is its connection of the “highly
offensive” determination to “the customs of the time
and place.” Clearly, the court relied on the comment to
MPJI-Cv 25:1, which includes this language and cites
Hollander v. Lubow, supra. However, the Hollander
case discusses a number of privacy torts, including
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intrusion and disclosure or giving publicity to private
facts. 277 Md. at 426. Hollander does not mention the
“customs” issue. However, it is discussed in Bilney v.
Evening Star Newspaper Co., 43 Md. App. 560, 572
(1975), as an element of the disclosure tort.

Even though the trial court may have been mis-
led by the comment to the patten instructions, it does
not mean that the reference was legally erroneous.
First, both of these privacy torts, intrusion and disclo-
sure, contain the “highly offensive” element and can be
overlapping wrongs. See Beane v. McMullen, 265 Md.
585, 600-01 (1972). Second, it has been said that the
“highly offensive” requirement is a standard largely of
social conventions and expectations, Elder, supra, at §
2:1, and that in interpreting this standard, the courts
have looked at “all available factors.” Id. at n.14. Third,
in Mitchell v. Baltimore Sun, 164 Md. App. 497 (2005),
which involved a newspaper’s tortious trespass by
“intrusion,” id. at 508, into a ex-congressman’s hospital
room, this Court noted that the issue of whether the
plaintiff impliedly consented to the intrusion required
an assessment of “the customs of the community.” Id.
at 511. A leading treatise on privacy notes that con-
sent “negates the existence of the [intrusion] tort itself
and may be implied from “custom, local or general.”
Elder, supra, at § 2:12. Finally, because the modem
day customs of this State might be viewed as especial-
ly solicitous of a person’s privacy rights in mental
health records,34 it is difficult to see how appellants
were harmed by this instruction.

For these reasons, we find no error or abuse of
discretion in the trial court’s instructions on intrusion.
C. The Maryland Confidentiality of Medical Records
Act Instruction 

Appellants have also attacked the circuit court’s
instruction on statutory liability for breaching medical
records privacy. That instruction provides:

In order to find in favor of the plaintiffs
you must conclude that by the prepon-
derance of the evidence the defen-
dants knowingly:
1) Requested or obtained the medical
records of plaintiffs under false pre-
tenses or through deception, or 
2) Disclosed plaintiffs medical records
in violation of the law without his
and/or her permission.
A “medical record” means any oral,
written, or other transmission in any
form or medium of information that:
1) Is entered in the record of a patient
or recipient;
2) Identifies or can be readily associ-
ated with the identity of a patient or

recipient; and 
3) Relates to the health care of the
patient or recipient.
Medical records include any docu-
mentation of an examination of a
patient regardless of who requested
the examination of a patient; regard-
less of who requested the examina-
tion or is making payment for the
examination.

(Emphasis added). Appellants claim:
The instruction is erroneous because
it (1) lumps “defendants” together cre-
ating an erroneous instruction that
both defendants must have violated
the law in order to find in favor of the
Appellant against even just a single
defendant, (2) is a circular and/or
undefined and confusing instruction
for a violation of the HG article, and
(3) fails to instruct the jury that the
2002 Dr. Buser report about Ronald
Amann. . ., and the MAMSI medical
history of Leslie Amann . . . were
“medical records” as a matter of law,
or at the very least, to separate the
instruction for the definition of “med-
ical records” from the instruction for
the conduct that v io lates the HG
Article.35

All of these claims are without merit. First, the
challenged instruction does not indicate that a recov-
ery was premised on the mutual l iabi l i ty of  the
appellees. In addition, the court recited to the jury
MPJI-Cv 1:11b, which states:

Each defendant is entitled to a fair
and separate consideration of that
defendant’s own defense and is not to
be affected by your decision with
respect to the other defendant. These
instructions apply to each defendant
unless otherwise indicated.

Although speaking in term of “defenses,” this instruc-
tion does suggest that each defendant should be con-
sidered separately. Second, appellants’ challenge to
the alleged circular nature of the instruction falls short.
The instruction is clearly based on the language of HG
§ 4-309(c) and (f). What the court did was replace the
unhelpful reference to a violation “of this subtitle” with
the more understandable phrase “violation of the law.”
More importantly, because the instruction contains the
language restricting disclosure “without his and/or her
permission,” the main thrust of appellants’ case was
emphasized. Thus, we do not see how they were prej-
udiced. Third, appellants are incorrect that the court
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erred in not instructing the jury that the Buser report
and the MAMSI records were medical records under
the statute. Their proposed instruction was more than
a statement of the law. What appellants sought was an
instruction applying the law to the facts. As recently
noted by Judge Wilner in Keyes v. Lerman, ____ Md.
App. _____ (Mar. 30, 2010), Maryland Rule 2-520
does not require a trial court to give such an instruc-
tion.36 Thus, we reject appellants’ challenge to the
court’s instruction on their statutory claim.
B. Negligence Instruction 

Appellants complain of the alleged failure of the
trial court to give pattern jury instruction MPJI-Cv 19:7,
which states that “[t]he violation of a statute, which is a
cause of plaintiff’s injuries or damages, is evidence of
negligence.” We use the word, alleged, because a
review of the record appears to show that this written
instruction was included among those given by the
court. We have no way of knowing for sure, because
the actual reading of the instructions was not tran-
scribed.

In any event, the court was not required to give
this instruction. As we noted earlier, see pp. 18-19,
only knowing, not negligent, violations of the Maryland
Confidentiality of Medical Records Act are actionable
in a damage action.
E. Verdict Sheet 

Appellants contend that four questions on the
verdict sheet relating to the statutory claims were
incorrect because they asked whether the jury found
that a defendant “improperly” disclosed a plaintiff ’s
medical records. We disagree.

A court’s use of a particular format in a verdict
sheet will not be reversed absent an abuse of discre-
tion. Applied Indus. Techs. v. Ludemann, 148 Md. App.
272, 286-87 (2002). In fact ,  in Gar lock,  Inc. v.
Gallagher, 149 Md. App. 189, 201-02 (2003), this
Court said that “we would have to find something very
wrong” with the wording of a verdict sheet in order to
reverse a judgment. Moreover, a verdict sheet, such as
that used here, with one-sentence questions struc-
tured in an efficient shorthand fashion do not replace
or supercede the court’s instructions. Thus, one of
appellants’ complaints, that the court failed to include
the statutory definition of “disclose” or “disclosure,” is
simply untenable. The same is true of their contention
that the questions should have focused on disclosure
“without authorization.” The instructions already make
that point.

Finally, use of the words “improperly disclosed” is
a plain language attempt to summarize a very compli-
cated statute. Indeed, appellants have used the term
to describe their claim both in their brief in this Court
(“This case is about improperly obtaining and disclo-
sure of the medical records of Appellants. . . .”) and in

a memorandum in the circuit court (“MAMSI’s letter is
a carefully worded attempt to avoid admitting to
Plaintiff the plain fact that they improperly disclosed
her medical records.”) For these reasons, we find no
error or abuse of discretion in the court’s choice of lan-
guage in the verdict sheet.
III. Order of Default 

The f inal  quest ion raised by appel lants is
whether the circuit court erred in vacating the order of
default entered against Donna Oliver and in entering
judgment in her favor.37 Appellants contend that the
trial court acted “sua sponte and without any advance
notice,” impermissibly revisited the issue of liability and
took away their right to a jury trial.38

Before addressing these arguments, we believe
some clarification of the circuit court’s ruling is in
order. Despite some misdescription by the circuit judge
and the docket clerk that the court was vacating a
“default judgment,” that is not what occurred. In
September of 2006, an order of default was entered
against Oliver for her failure to answer, along with an
order for sanctions. The proof of damages trial was to
take place later and this was appellants’ understanding
of what was to occur on May 31, 2007. A final judg-
ment could not have been entered until damages had
been determined. Banegura v. Taylor, 312 Md. 609,
618 (1988). Thus, the order of default was clearly inter-
locutory and not a final judgment. Flynn v. May, 157
Md. App. 389, 393-94 (2004).39

It is also important to note what had happened
before the May 31st proceeding. The circuit judge had
presided over a six-day trial where Oliver’s actions and
those of the appellees were examined by a jury, which
rejected all viable claims of liability and any award of
damages. In our view, the result of the prior proceed-
ings and the interlocutory nature of the order of default
completely dispose of appellants’ objections.

An order of default with respect to liability has
been described as “a subset of judgment by default,”
Bliss v. Wiatrowski, 125 Md. App. 258, 267 n.5 (1999)
and “a partial judgment as to liability,” Farragut Vill.
Condo. Ass’n., Section III v. Bowling, 168 Md. App.
376, 381 (2006). In addition, it is also said that at the
proof of damage hearing, at least as far as the defen-
dant’s right to litigate is concerned, “[t]he issue of lia-
bility is usually foreclosed by reason of the order of
default,” Paul V. Niemeyer and Linda M. Schuett,
Maryland Rules Commentary, at 519 (3rd ed. 2003).
Nevertheless, Maryland caselaw leaves no doubt that
because an order of default is interlocutory, it “can be
revised by the court at any time up until the point a
final judgment is entered.” Bliss, 125 Md. App. at 265.
See also Flynn, 157 Md. App. at 393-94.40 Moreover, in
Flynn, this Court noted that Md. Rule 2-613 does not
preclude a circuit court from noticing an issue if “the
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interest of justice” would be served and from exercis-
ing its power to revise an order of default sua sponte.
157 Md. App. at 400-02. Thus, the circuit court here
had the authority to vacate the order of default.41 Also,
the trial judge did not abuse his discretion in granting
such relief in the “interest of justice” in light of his
knowledge of the record and result of the earlier trial.42

Even if the circuit court had erred in vacating the
order of default, it could have relied on the jury’s rejec-
tion of damages in appellees’ trial to deny appellants a
default judgment and enter judgment in Oliver’s favor.
Under Md. Rule 2-613(f), if necessary to determine
damages after an order of default, the court “may rely
on affidavits, court hearings, or order references as
appropriate . . .” See also Maryland Rules Commentary
at 519 (“To determine the amount of the default judg-
ment, the court may rely on . . . any other means. . . .”).
Under this “sweeping grant of discretionary authority,”
Flynn, 157 Md. App. at 404, the circuit judge could
have properly considered the record in the earlier trial
and concluded, as he did, that “there is no evidence of
damages.” See pp. 16-17, supra. Of course, this did
not, as appellants argue, deprive them of a jury trial on
damages. They had already unsuccessfully presented
their case for the award of damages to the jury and
there is no indication they would have presented any-
thing new at the Rule 2-613(f) proceeding.

For these reasons, we conclude that the circuit
court did not err or abuse its discretion in entering
judgment for Oliver.
IV. Cross Appeal — Judicial Proceedings Privilege/
Lawyer’s Litigation Privilege 

Appellee McCarthy has noted a cross-appeal,
arguing that the circuit court should have granted her
motion to dismiss appellants’ case. Foremost among
her contentions is the assertion that she was absolute-
ly immune from liability, even for a claimed violation of
a statute, such as the Maryland Confidentiality of
Medical Records Act, because of the judicial proceed-
ings privilege or the lawyer’s litigation privilege.

Reflecting the public policy in favor of free disclo-
sure of information during a judicial proceeding, this
privilege protects lawyers and those who participated
in the judicial process from liability for statements
uttered in t r ia l  or  in cour t-related documents.
Sodergren v. Johns Hopkins Univ. Applied Physics
Lab, 138 Md. App. 686, 694-95 (2001). Sodergren and
the cases it cites are defamation cases, and appellee
has pointed to no Maryland case that has extended
the privilege outside this context. Out of state authori-
ties are divided on whether the privilege can be
applied to a statutory cause of action. Compare
Loigman v. Twp. Comm., 889 A.2d 426 (N.J. 2006) and
Echevarria, McCalla, Raymer, Barrett & Frappier v.
Cole, 950 So.2d 380 (Fla. 2007) (applying privilege to

statutory causes of action) with Sayyed v. Wolpoff &
Abramson, 485 F.3d 226, 233 (4th Cir. 2007) (collect-
ing cases rejecting application of the privilege to vari-
ous federal statutory causes of action) and Steadfast
Ins. Co. v. Smx 98, Inc., No. H-06-2736, 2009 U.S. Dist.
LEXIS 26297 (S.D. Tex. Mar. 30, 2009) (holding that
privilege extends only to claims that seek “defamation
damages”). See also generally Douglas R. Richmond,
The Lawyer’s Litigation Privilege, 31 Am. J. Trial
Advoc. 281, 291-99 (2007). Although an interesting
issue, this is one we need not decide, because by our
rejection of appellants’ arguments and affirmance of
the decision below, the cross-appeal is now moot.

JUDGMENT AFFIRMED.
COSTS TO BE PAID BY APPELLANTS.

FOOTNOTES

1. Appellants’ complaint also contained a general prayer for
injunctive relief, which was apparently dismissed on June 7,
2007.

2. Nalesnik also filed, but later withdrew a cross-appeal.

3. Pursuant to an Order of this Court dated November 26,
2008, appellants have included in the record on appeal only
six transcripts of the proceedings in the circuit court. The
Order notes, however, that “the Court reserves its right to dis-
miss the appeal if it concludes that Appellants failed to pro-
vide the Court with a transcript that is necessary for the
determination of the questions presented by the appeal.”
Although the absence of a complete transcript has complicat-
ed resolution of this case, we decline to dismiss the appeal.

4. The motion stated that “[a] custody and psychological eval-
uation is appropriate in this matter and is in the best interest
of the minor children of the parties” and that the evaluation
“would be of great assistance to this Court.”

5. After the initial psychological evaluation, McNeil filed a
motion for appropriate relief requesting a second interview
with a court psychiatrist. Over Nalesnik’s opposition, the sec-
ond evaluation was ordered in October 2002.

6. McNeil and Amann were married in July of 2005.

7. These evaluations resulted in a report which declared at
the outset:

Mr. Nalesnik, Ms. Moehrke, Ms. Nalesnik
and Mr. Amann were advised that this
evaluation was Court ordered and there-
fore was not confidential and would result
in a report to the Court and the attorneys
on these matters. They all indicated that
they clearly understood these cautions
and agreed to participate in the evalua-
tions under these conditions.

Appellants also admitted in a pleading in the circuit court that
“all participants waived any claim of confidentiality in this
evaluation.”

8. According to the circuit court, the primary reason for order-
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ing a change in custody was McNeil ’s move to Floyd,
Virginia. However, the court also noted:

In addition, there is the issue of Mr. Amann
and his mental health history. Dr. Neal
included in his repor t  the fo l lowing:
“[h]owever, it should carefully be noted
that Mr. Amann’s mental health history and
current status is undetermined through
this evaluation and should be revealed to
the court in an effort to help resolve these
matters” (emphasis in original). Mr. Amann
did not testify in the hearings related to the
modification of custody and, as is his right,
declined to make all of his mental health
history avai lable to the cour t  or  Mr.
Nalesnik. Although the home study con-
ducted for the court showed a good rela-
tionship between the children and Mr.
Amann, there are still significant concerns
about whether being with Mr. Amann on a
permanent basis would place the children
at risk and not be in their best interest.

9. Both records have been sealed. For this reason, we will
refer to the mental conditions discussed there and in other
parts of the record in only the vaguest of terms.

10. Appellants also claimed that Nalesnik discussed the con-
tents of the Buser report with the children and their guardian
ad litem. Nalesnik asserts in his brief that he did not “either
physically or verbally, disclose ... the documents or their con-
tents to any individual or entity outside of the scope of the
divorce action.” This is a factual question that the jury appar-
ently resolved in Nalesnik’s favor.

11. Nalesnik claimed that McNeil requested the children’s
MAMSI records in the custody action. As a result, he asked
MAMSI to provide only the children’s records. However,
MAMSI sent the entire family’s records, including McNeil’s.

12. McCar thy also provided some of McNeil’s medical
records to the court psychologist.

13. Some of the alleged discussions consisted of descrip-
tions of McNeil’s mental condition, but not disclosure of the
actual records.

14. Nalesnik and McCarthy also moved for summary judg-
ment. McCarthy had earlier moved to dismiss all counts,
asserting that the disclosures that took place were absolutely
privileged because they were made in the course of judicial
proceedings. The circuit court in part denied the motion,
refusing to “expand” the privilege beyond the area of defama-
tion to the negligence and statutory claims.

15. Oliver responded to the complaint by letter on September
16, 2005, but did not file anything else. The circuit court
entered an order of default against Oliver on September 22,
2006, and severed the claims against Oliver from those
against the other defendants.

16. Nalesnik sets forth the following questions:

I. Did the trial court abuse its discretion in
denying the Amanns’ Motion for Partial
Summary Judgment against Nalesnik? 

II. Were the verdict sheet and jury instruc-
tion preserved for review [and] properly

given?
McCarthy raises the following:

I. Did the circuit court err in denying Ms.
McCarthy’s Motion to Dismiss [the HG § 4-
301 et seq. and negligence counts] of the
Complaint? 

II. Did the circuit court err in denying Ms.
McCarthy’s Motion for Summary Judgment
as to [the HG § 4-301 et seq. and negli-
gence counts] of the Complaint? 

III. Do the circuit court’s jury-instructions
constitute reversible error? 

17. Under the Act, a medical record is broadly defined as:

any oral, written, or other transmission in
any form or medium of information that:

(i) Is entered in the record of a patient or
recipient;

(ii) Identifies or can readily be associated
with the identity of a patient or recipient;
and 

( i i i )  Relates to the health care of the
patient or recipient.

HG § 4-301(h)(1). See also HG § 4-301(h)(2)(iii) (“Medical
record” includes any “[d]ocumentation of an examination of a
patient regardless of who . . . [r]equested the examination . . .
. or . . . [i]s making payment for the examination[.]’”) 

“Disclose” or “disclosure” is defined as “the transmis-
sion or communication of information in a medical record,
including an acknowledgment that a medical record or a par-
ticular patient exists.” HG § 4-301(c).

18. While appellants’ filings below made repeated reference
to appellees’ alleged violation of HG § 4-309(c) relating to
improper “disclosure,” there is scant mention of the “redisclo-
sure” prohibition found in HG § 4-302(d). The latter subsec-
tion is not specifically mentioned in appellants’ complaint or
in their summary judgment motion. Appellants’ Proposed Jury
Instruction cites HG § 4-302(d) and § 4-309(f) for the prof-
fered instruction:

Disclosure of medical records 

A violation of the Maryland Annotated
Code, Health-General Article (HG) has
occurred if the defendant knowingly dis-
closes or disclosed a medical record of the
Plaintiff to any other person without the
authorization of the Plaintiff.

This proposed instruction does not track the language of §
4-302(d), does not mention redisclosure and was not includ-
ed in this form in the trial judge’s instructions to the jury. It is
not clear from the record whether appellants excepted to the
court’s failure to give this proposed instruction.

19. At oral argument, appellants asserted that McCarthy and
Nalesnik violated HG § 4-307(c), which provides: “When a
medical record developed in connection with the provision of
mental health services is disclosed without the authorization
of a person in interest, only the information in the record rele-
vant to the purpose for which disclosure is sought may be
released.” Although appellants mention § 4-307 in their brief
in a one sentence reference to “other relevant portions” of the
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Act, there is no specific mention of a violation of § 4-307(c).
There is no reference to this subsection in the summary judg-
ment motion. In addition, although appellants’ proposed
instructions below make a fleeting cite to HG § 4-307(c), they
describe it as prohibiting the knowing disclosure of mental
health records without authorization. This instruction does
not reflect the language of § 4-307(c), was not given by the
court to the jury, and its absence does not appear to have
been the subject of an exception. Thus, it is difficult to con-
clude that any issue involving § 4-307(c) is before us in this
appeal.

20. Section 4-307 also contains a provision governing redis-
closure. Subsection (i) provides:

If an individual given access to a medical
record that relates to the provision of men-
tal health services signs an acknowledg-
ment of the duty under this Act not to
redisclose personal identifying information
about a recipient, this section may not be
construed to prevent the disclosure of the
medical record for rate review, auditing,
health planning, licensure, approval, or
accreditation of a facility by governmental
or professional standard setting entities.

(Emphasis added.) 

This portion of the Act mirrors language found in HG §
4-305(b)(2) which allows disclosure of a medical record with-
out consent for certain limited purposes (not relevant here) if
the person signs an acknowledgment of the duty not to redis-
close any patient identifying information.

21. Appellants do not argue that summary judgment would
have been appropriate with respect to their initial contention
that § 4-309(c)(1) was violated by requesting or obtaining a
medical record under false pretenses or through deception.

22. Included in the legislative history files for the 1990 legis-
lation (Chapter 480, Laws of 1990) that produced the disclo-
sure/redisclosure dichotomy are the provisions of the now-
withdrawn Uniform Healthcare-Information Act (“UHIA”)
(1985) and commentary on the uniform act. The Comment to
§ 1-101(4) of UHIA notes:

[T]he expectations that a patient and soci-
ety can rightfully have concerning the use
and disclosure of health-care information
must necessarily change when health-care
information is held by nonhealth-care
providers. The type of relationship that
nonheal th-care providers have with
patients is inevitably different than the
relationship that health-care providers
have with patients. The interests that will
be advanced or deterred by confidentiality
are different; the needs of the nonhealth-
care providers to use and disclose the
information are different; and the threat to
patient privacy interests is different. These
issues are complex, and require different
responses, depending on the identity of
the particular holder of the record and the
reasons for which the records are held.

Department of Legislative Services Bill File on SB 584

(1990). The authors cited this and other reasons why “redis-
closure” of medical records should be regulated only in very
limited circumstances. Id. Never theless, the Maryland
General Assembly declined to follow this advice in enacting
the apparently broader redisclosure prohibition contained in
HG § 4-302(d).

23. Although the word “knowingly” is not defined in the Act,
included in the legislative history file for SB 584 is the follow-
ing definition of “knowingly” taken from an unidentified legal
dictionary:

With knowledge; consciously; intelligently;
willfully; intentionally. A person acts know-
ingly with respect to a material element of
an offense when: (i) if the element involves
the nature of his conduct or the attendant
circumstances, he is aware that his con-
duct is of that nature or that such circum-
stances exist ; and ( i i )  i f  the element
involves a result of his conduct, he is
aware that it is practically certain that his
conduct will cause such a result. Model
Penal Code, § 2.202. The use of the word
in an indictment is equivalent to an aver-
ment that the defendant knew what he was
about to do, and, with such knowledge,
proceeded to do the act charged.

The term, “actual damages,” is also undefined in the Act.
However, it is a familiar legal term, usually synonymous with
compensatory damages and excluding nominal and punitive
damages. See, e.g., Rasor v. Retail Credit Co., 554 P.2d
1041, 1050 n.3 (Wash. 1976).

24. Under HG § 4-307(k), a health care provider may dis-
close a mental health record to a court when a court order
places a party’s mental health at issue. In Laznovsky v.
Laznovsky, 357 Md. 586 (2000), the Court of Appeals said
that a person merely seeking a custody award does not with-
out more put his or her mental health at issue. Id. at 620-21.
However, here, the Circuit Court for Calvert County ordered
mental evaluations of the parties, and they expressly waived
the confidentiality of evaluation details. Such acts obviously
placed their mental health at issue. See pp. 10-11, supra.

25. There is authority for the proposition that the ordinary
meaning of the word “disclosure” as used in a statute does
not include information “previously revealed.” Birdseye v.
Driscoll, 534 A.2d 548, 551-52 (Pa. Commw. Ct. 1987). See
also Schmidt v. United States DAV., 218 F.R.D. 619, 630
(E.D. Wis. 2003).

26. At the proof of damages hearing involving Oliver, the trial
judge stated his view that actual damages had not been
shown.

27. Cf. Feldman v. Pioneer Petroleum, Inc., 813 F.2d 296, 302
(10th Cir. 1987) (“Failure to show actual damages is a fatal
defect in a Rule 10b-5 cause of action.”).

28. Even appellants’ proposed instructions to the jury contain
both elements.

29. We will discuss preservation issues separately under
each heading in Part II.

30. There is a division of authority around the country on
whether the intrusion tort can be used to redress the disclo-
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sure of confidential medical information. See David A. Elder,
Privacy Torts at § 2:20 (2002) (collecting cases). Elder also
notes:

The instrusion cases uniformly hold that
mere passive receipt or use of confidential
or personal information is not an action-
able intrusion, even where defendant has
actual knowledge it was garnered tortious-
ly, criminally, or by breach of confidence,
unless defendant ordered or authorized
the intrusion. And where such receipt is
lawful, its subsequent use, publication or
publicization is not actionable, at least
under an intrusion theory.

Id. at § 2:8. Without expressing any view on the issue, for
purposes of this case, we will assume that the tort can be
applied to the improper acquisition or disclosure of medical
records.

31. Specifically, appellants argue:

First, the addition of the words “In
order to prove this, the plaintiff ’s must
show:” instructed the jury that each and
every one of the elements following this
additional language must be proven, which
is not the case or correct law.

Second, the trial court added the
words “or prying upon something” which
are an additional element or component
which is not part of the pattern instruction,
and implies different and more invasive
conduct than a simple intrusion. The use
of “or” to connect “intrusion” and “prying”
would in the jury’s mind equate the two,
rather than posit them as alternatives
(which might have been done by using
and/or) even though they are quite differ-
ent words. “Prying” implies much more or
invasive conduct or behavior, and in con-
junction with the trial court’s added words
“plaintiffs must show,” could easily have
confused the jury into bel ieving that
Appellants had to prove Nalesnik and
McCarthy had ‘pried’ upon them which was
not required to establish the tort. . . .

Third,  the t r ia l  cour t added the
words “considering the customs of the
time and place” which are not part of the
pattern instruction and confusing. What
customs, and at what t ime and which
place, are not defined in the trial court’s
modified instruction.

Fourth and worst among the trial
cour t’s added language are the words
“although public disclosure is not an ele-
ment of the offense.” These additional
words and instruction to a jury about what
is not a part of a tort can only cause con-
fusion. It can not help the jury. . . . Just
adding the word “offense” is problematical
and confusing. It suggests a criminal level

of conduct must be proven, rather than
simply civil misconduct.

32. It is not clear that all or any of these instruction objections
have been preserved. Before instructions were read, appel-
lants’ counsel specifically objected to the “public disclosure”
component of the instruction, but after the tr ial judge
explained his rationale for inclusion of the language, counsel
responded, “All right. Okay. Then I guess that’s fine, Your
Honor, you can say that.” Despite appellants’ apparent acqui-
escence in this ruling and their failure to articulate their other
objections, in the interest of completeness we will express
our view on the issues they have presented.

33. Appellants’ criticism of the instructions’ reference to
“offense” was not preserved below, but is a puzzling con-
tention in light of the fact that a key element of the tort is that
the appellees’ conduct must be “highly offensive” to a reason-
able person.

34. See the preamble to Chapter 480, Laws of 1990, which
notes that “medical records contain personal and sensitive
information that if improperly used or disclosed may result in
significant harm to the emotional, financial, health care, and
privacy interests of a patient or recipient. . . .” See also n.22,
supra.

35. Although it is not clear that appellants preserved their
first objection, they did make the second objection, albeit
after the jury had retired to deliberate. The third issue was
raised in proposed written instructions and rejected by the
court.

36. In Keyes, the Court said:

We thus construe Rule 2-520 as limiting
instructions to matters of law — to the law
applicable in the case. . . . Whether, in
given circumstances, an unfavorable infer-
ence may be drawn from missing evidence
or witnesses is a matter of fact, not law,
and the court is under no obligation to give
an instruction on the matter. It may do so,
and in certain circumstances perhaps it
should do so, but ... failure to do so is not
error or an abuse of discretion.

(emphasis in original) (Slip Opin. at 14-15).

37. The procedures governing default judgment are set forth
in Md. Rule 2-613, which provides:

(a) Par ties to whom applicable. In this
Rule, the term “plaintiff” includes counter-
plaintiffs, cross-plaintiffs, and third-party
plaint i f fs,  and the term “defendant”
includes counter-defendants, cross-defen-
dants, and third-party defendants.

(b) Order of default. If the time for pleading
has expired and a defendant has failed to
plead as provided by these rules, the
court, on written request of the plaintiff,
shall enter an order of default. The request
shall state the last known address of the
defendant.

(c) Notice. Promptly upon entry of an order
of default, the clerk shall issue a notice
informing the defendant that the order of
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default has been entered and that the
defendant may move to vacate the order
within 30 days after its entry. The notice
shall be mailed to the defendant at the
address stated in the request and to the
defendant’s attorney of record, if any. The
court may provide for additional notice to
the defendant.

(d) Motion by defendant. The defendant
may move to vacate the order of default
within 30 days after its entry. The motion
shall state the reasons for the failure to
plead and the legal and factual basis for
the defense to the claim.

(e) Disposition of motion. If the court finds
that there is a substantial and sufficient
basis for an actual controversy as to the
merits of the action and that it is equitable
to excuse the failure to plead, the court
shall vacate the order.

(f) Entry of judgment. If a motion was not
filed under section (d) of this Rule or was
filed and denied, the court, upon request,
may enter a judgment by default that
includes a determination as to liability and
all relief sought, if it is satisfied (1) that it
has jurisdiction to enter the judgment and
(2) that the notice required by section (c)
of this Rule was mailed. If, in order to
enable the court to enter judgment, it is
necessary to take an account or to deter-
mine the amount of damages or to estab-
lish the truth of any averment by evidence
or to make an investigation of any matter,
the court may rely on affidavits, conduct
hearings, or order references as appropri-
ate, and, if requested, shall preserve to
the plaintiff the right of trial by jury.

(g) Finality. A default judgment entered in
compliance with this Rule is not subject to
the revisory power under Rule 2-535(a)
except as to the relief granted.

38. The circuit judge gave three reasons for his action: 1) “the
interest of justice”; 2) his “personal opinion” that Oliver com-
mitted “no action which violated Maryland law,” and 3) “there
is no evidence of damages.” Although the judge in passing
said “I’m not going to waste the citizens’ of Prince George’s
County tax dollars,” this clearly was not the legal basis for his
decision.

39. At the time default was ordered, the court’s action was
interlocutory for another reason. It did not adjudicate the
rights of all parties. Md. Rule 2-602(a).

40. Md. Rule 2-613(f)’s prohibition on exercise of the revisory
power applies only to a default judgment, not an order of
default.

41. Even if appellant had no notice and no opportunity to be
heard on the circuit court’s sua sponte decision to revise the
non-final order of default, this would not deny the parties due
process. See Prince George’s County v. Longtin, 190 Md.
App. 97, 142-45 (2010).

42. The existence of the sanction order against Oliver does
not change this result. That order, like the order of default,
was interlocutory and subject to the circuit court’s plenary
authority to revise.
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Bernadette Walker, the appellant, is the mother
of two children with Wilbert Cannaday, the appellee.
The two are parties to a custody and visitation case
regarding their children in the Circuit Court for Charles
County. On April 21, 2009, the court issued an order
(docketed on April 24) appointing Dr. Joyanna Silberg
to perform psychological evaluations of the parties and
their children. The appellant has noted an appeal from
that order. She is represented by counsel . The
appellee has not filed a brief in this Court.

We shall dismiss this appeal because it is not
taken from a final judgment or an otherwise appeal-
able order. The jurisdiction of this Court is statutory.
We are authorized to entertain appeals taken from
final judgments, pursuant to section 12-301 of the
Courts and Judicial Proceedings Article, with excep-
tions from the final judgment requirement as provided
in section 12-302. In addition, an appeal is permitted
from certain interlocutory orders, pursuant to section
12-303. Finally, under the collateral order doctrine, we
may decide appeals from orders that satisfy criteria
that allow us to treat them as final judgments. See
WSSC v. Bowen, 410 Md. 287 (2009).

The order at issue in this case is not a final judg-
ment, as it does not finally dispose of the parties’
claims, and is not subject to any exception to section
12-301, under section 12-302, that would permit an
appeal even though the order is not a final judgment. It
also is not an interlocutory order that may be appealed
under section 12-303. Lastly, it does not qualify for

treatment as a final order under the collateral order
doctrine. In essence, it is a discovery order that will be
susceptible of review on appeal from a final judgment.
See In re Foley, 373 Md. 627 (2003) (holding that dis-
covery order for physical examination of person who
was the subject of a petition for guardianship was not
appealable under the collateral order doctrine).

APPEAL DISMISSED.
COSTS TO BE PAID BY THE APPELLANT.
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order to perform psychological evaluation on the par-
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This third-party child visitation case is before us
for the second time. The litigation began in 2004, when
appellant, Wayne Cogswell, who is self-represented,1

filed a complaint in the Circuit Court for Carroll County
seeking visitation with Bradley and Nicole Kreimer, the
children of appellees Kevin A. Kreimer and Heather
Wilson. Appellant averred that he is the de facto
grandparent of appellees’ children. Appellees, who
were divorced in 2003, opposed the request.

Tr ia l  was held in October 2006, at  which
appellees had separate counsel. In February 2007, the
circuit cour t issued a “Memorandum Opinion and
Order Denying Plaintiffs [sic] Petition for Visitation,”2

denying visitation to Cogswell and awarding $10,000 in
attorney’s fees to each appellee. Appellant’s first
appeal followed.3 See Cogswell v. Kreimer, No. 91,
Sept. Term, 2007 (filed October 17, 2007) (“Cogswell
I”). In Cogswell I, the Court (Salmon, J.) upheld the
denial of visitation rights. But, it reversed the award of
attorney’s fees and remanded for further proceedings,
because the trial court did not consider the factors set
forth in Md. Code (2006 Repl. Vol., 2008 Supp.), § 12-
103(b) of the Family Law Article (“F.L.”). Our mandate,
issued on November 1, 2007, provided, in par t:
“[C]osts to be paid seventy percent by appellees and
thirty percent by appellant.”4

On remand, the c i rcui t  cour t  issued a
Memorandum Opinion and Order on May 2, 2008,
awarding counsel fees of $17,954.21 to Ms. Wilson
and legal fees to Kevin Kreimer of $24,024.71.

Unhappy with that ruling, appellant noted this second
appeal.

Cogswell presents the following eleven ques-
tions:

1. Did the Circuit Court err in its con-
sideration of the testimony given by
the Appellant during direct examina-
tion by the Appellees’ attorney and in
its consideration of the documents
placed into evidence by said attorney
concerning the Appellant’s mortgage
obligations? 
2. Does the testimony and evidence
presented support the contention that
the Appellant’s monthly income is ten
thousand dollars a month? 
3. Did the Appellees’ Attorney and the
Circuit Court correctly interpret the
financial data contained within the
documents received from Adams
County Bank and placed into evi-
dence by the Appellees’ Attorney? 
4. Did the Custody Evaluation Report,
prepared by Glor ia G. Bair of the
Carrol l  County Family Law
Administration, completed 07/25/05,
and not submitted to the Judge until
11/10/08, contain a recommendation
that the Appellant not receive visita-
tion? The Appellant, not being an
attorney, cannot judge the signifi-
cance of the fact that the Home Study
Report was completed on 7/25/05 and
not submit ted to the Judge unt i l
11/10/08; over 3 years after the trial.
5. Did the Appellees’ attorney correct-
ly characterize the necessity of her
cl ients [s ic]  chal lenge to the
Appellant’s appeal to the Maryland
Court of Special Appeals regarding
the Circui t  Cour t ’s order for  the
Appellant to pay twenty thousand dol-
lars ($20,000.00) to each of  the
Appellees for their attorney fees[?] 
6. Did the Circuit Court err in stating
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The trial court did not err or abuse its discretion in
ordering appellant to contribute $41,978.92 towards
appellees’ attorneys’ fees because the court properly
concluded that appellant had the requisite financial
resources to support the award and that appellees’
financial resources were greater than appellant’s. Nor
did the trial court err in determining that the attorneys’
fees were reasonable.
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in its Memorandum Order and Opinion
that “the Plaintiff paid for the children
to attend private school at a rate of
twenty-f ive thousand dol lars
($25,000.00) per year”? 
7. Did the Circuit Court err in stating
in its Memorandum Opinion and Order
that: “The Appellant admitted in open
court that he needed no assistance in
paying for his legal actions. In fact, he
noted that he would be willing to do
whatever it takes to make good on a
twenty-f ive thousand dol lar
($25,000.00) to pay for Bradley and
Nicole to go to a private school”[?] 
[8.] Was the Circuit Court’s statement
in its Memorandum Opinion and Order
that: “the Plaintiff is in no need of any
help, but rather has the means to pro-
vide f inancial  assistance to the
Defendants”[?] 
[9.] Was the Circuit Court justified in
order ing the Appellant to pay the
Appellees’ attorney fees in any of the
three phases in which the Circuit
Court divided the proceedings? 
[10.] In its Memorandum Opinion and
Order the Circuit Court states: “The
Court finds that the Plaintiff did not
have substantial justification on the
merits for bringing the suit for visita-
tion with Bradley” and later “Even
assuming that this Court had found
that the Plaintiff had substantial justifi-
cation to bring the complaint for visita-
tion in the first place, he certainly did
not have justification in maintaining
the suit.” Did the Circuit Court fail to
consider the remarks it made at the
end of the trial on October 25, 2006
and the testimony of the Appellant
dur ing the 03/24/08 Remand
Hearing? 
[11.] The Circuit Court stated: “The
Plaintiff admitted on Remand and at
trial that he thought Heather was a
liar, and that he hoped that Bradley
would one day see through his moth-
er’s lies.” The Court also stated that
the Appellant displayed “animosity
towards Heather.” And the Cour t
expressed its “great concern” that “the
Plaintiff failed to give any significant
consideration towards Nicole.” The
Court also referred to “Mr. Cogswell’s

abrasive and confrontational conduct
at the hearing.” Do the actions, con-
duct and comments of the Appellant
substantiate these remarks by the
Court.

For the reasons set forth below, we shall affirm.

FACTUAL AND PROCEDURAL BACKGROUND5

Appellant is in his mid 70’s. In 1980, when Ms.
Wilson was eleven, and for about the next 20 years,
appellant lived with Wilson’s mother, Joann Hay; the
two were not married. According to appellant, he was a
de facto father to Wilson and her twin brother. In 1987,
when Wilson turned eighteen, she moved out of the
residence. She married Kreimer in 1989. Bradley
Kreimer was born on January 13, 1994, and Nicole
Kreimer was born on August 19, 1997. According to
appellant, he was the children’s de facto grandfather.

Appellant and Ms. Hay terminated their relation-
ship in 1999. Appellees separated in 2001 and, as
noted, they were divorced in 2003. Ms. Wilson remar-
ried during the course of the instant litigation.

On August 16, 2004, appellant filed a petition for
visitation with the children. Appellees moved to dis-
miss, claiming that appellant lacked standing to file for
grandparent visitation since he is not a blood relative
or related to the children by marriage. The court filed
an Order Denying Joint Motion to Dismiss Petition for
Visitation on April 28, 2005.

On May 10, 2005, the court asked Gloria Bair, a
custody evaluator for the Carroll County Family Law
Administration, to assess whether appellant’s request-
ed visitation would be in the children’s best interest.
Bair’s “Custody Evaluator Report” provides that it was
completed on July 25, 2005, but was not “Submitted to
Judge” until November 10, 2008.6

The court issued an order appointing Samantha
Z. Smith as the children’s guardian ad litem and best
interest attorney on April 4, 2006. Smith filed her
report on September 6, 2006. She noted appellees’
concerns about the stress that appellant created for
the children, and their belief that appellant undermined
their parental authority. Smith also observed that
appellant “admits that he did not really spend much
time with Nicole and that his visitation claim is really
based on Bradley.” According to Smith, appellant
“believes that Bradley still wants to see him,” but “if he
believed that Bradley did not want to see him, he
would not pursue the litigation further.”

Smith concluded:
I believe that if [appellant] continues
with any role in the children’s lives,
[appellant] wil l  continue to create
problems. He has shown a history of
behavior which I believe was control-
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ling and demanding at times, [and]
created stress for Bradley. I believe
that [appellant] does believe that he
knows what is best about dealing with
a given situation and will continue to
do so even when it conflicts with the
instructions, wishes or desires of the
children’s parents. In a[ ] recent exam-
ple of his continued willingness to
ignore the decision of the parents
about the children’s best interests in
favor of his own, he continued to go
around the school and YMCA even
after to ld not to do so. He freely
admits that his decision to do so was
based on his evaluation that seeing
the children was in their best inter-
ests. The result was upsetting the chil-
dren. . . . Mr. Cogswell exercised poor
judgment in taking these actions. I
fully expect that he will disregard the
parents’ instruct ions again in the
future and this stands to cause stress
and/or upset the children.

* * *
At this time, the children do not

have a significant relationship with Mr.
Cogswell. Over the course of a num-
ber of years, their contact with him
has been minimal. . . . The children
are not losing a currently existing rela-
tionship if no visitation is ordered now.
When considering all of these factors,
I do not believe that visitation between
the children and Mr. Cogswell is in
their best interests.

On October 19, 2006, appellees filed a first peti-
tion for counsel fees. The third-party visitation case
was tried in late October 2006, and the court held the
matter sub curia until February 2007. They filed an
amended petition on November 6, 2007. Then, on
November 8, 2006, appellees filed a second petition
for counsel fees.7 On November 16, 2006, the court
entered an “Order of Court granting S Smith First
request for counsel fees.” The court entered an “Order
for Attorney’s Fees” on December 6, 2006.

On or about February 6, 2007, the court filed a
“Memorandum Opinion and Order Denying Plaintiffs
[sic] Petition for Visitation.” The court also granted
each appellee $10,000 in attorney’s fees.8 Cogswell’s
first appeal followed.

In a Petition for Counsel Fees filed by appellees
on September 27, 2007, appellees argued, inter alia,
that appellees “incurred legal fees and expenses in
defending the aforesaid appeal in the amount of

$12,093.55 which fees and expenses were reasonable
and necessary in l ight of all the circumstances.”
Further, they claimed that they “lack sufficient financial
resources to compensate counsel.” Appellees also
contended that appellant “has substantial financial
resources from which to contribute to the Defendants’
appellate counsel fees,” and that he “lacked substantial
justification for filing his appeal.” Moreover, appellees
contended: “The Plaintiff’s appeal was filed in bad faith
in order to retaliate against the Defendants for contest-
ing his visitation petition and failing to capitulate to his
demands for access to the Defendants’ children.”

In conclusion, appellees requested an award of
“sanctions under Rule 1-341[9] in the form of a judg-
ment against Plaintiff and in favor of Defendants for
the attorney’s fees incurred by Defendants in the
appeal.” In addition, they asked the court to “consider
the needs and financial status of the Plaintiff and the
needs and financial status of each Defendant and
award costs and counsel fees under Family Law
Article § 12-103.”

Thereafter, in Cogswell l, filed on October 17,
2007, this Court affirmed the judgment denying appel-
lant’s request for visitation, but reversed the circuit
court’s award of attorneys’ fees.1° We stated: “[N]othing
in the record indicates that the Court considered any
of the three factors set forth in [F.L. §]12-103(b).” Id.,
slip op. at 9. The Court elaborated, id., slip op. at 9-10:

At oral argument, counsel for
appel lant  suggested that upon
remand, the circuit court should allow
the parties to introduce evidence as to
the current “financial status” of each
of the three parties. That suggestion is
a good one, because as things now
stand, the evidence introduced con-
cerning the financial status of the
appellees and their needs is, if not
wholly insufficient, at least tissue thin.
[ ]

Kevin [Kreimer] testified that he
had paid his attorney’s fees from his
savings account and by working over-
time. He also said that he worked at a
factory making automobile parts and
earned $18.40 per hour. He did not
say what, if anything, is still left in his
savings account, nor did he say what
he earns annually or what his assets
and needs are. There was no evi-
dence as to his net worth or his over-
all financial standing. The same is true
in regard to Heather [Wilson]. She tes-
tified that she earned $22,000 annual-
ly, that she and her fiancé . . . own a
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house together, that she and her
fiancé pay a $1,200 per month mort-
gage and that since suit in this case
was filed she had been unable to save
money after paying normal expenses.
Heather also testified that she had
been “paying her at torney’s fees
through [her] savings account, some
of which was from the sale of [her]
previous home.” She did not present
evidence as to her net worth, nor pre-
sent any evidence as to what expens-
es, if any, were paid by her fiancé. On
remand, the three par ties shall be
allowed to present evidence as to the
three factors mentioned in section 12-
103(b).

Nevertheless, the Court noted that appellant’s
argument that the “fees awarded were not ‘just and
proper’” was a contention that he “never made in the
trial court.” Id., slip op. at 12. “In fact,” said the Court,
“appellant did not contend below that the bills were
excessive for any reason.” Id. (citing Md. Rule 8-
131(a)).

Moreover, the Court rejected appellant’s argu-
ment that “the evidence was insufficient to support a
finding that he brought this suit without substantial jus-
tification.” Id., slip op. at 10. It said: “[I]f the trial court
believed the appellees and the witnesses they called,
the evidence was sufficient to prove that at the time
appellant filed this suit he did not have substantial jus-
tification to believe that he would be granted visitation
inasmuch as he could not realistically expect to over-
come the presumption favoring appellees.” Id., slip op.
at 12.

In conclusion, the Court stated, Id., slip op. at 13:
[O]n remand, prior to awarding coun-
sel fees, the cour t must consider
whether appellees had substantial
justification to oppose appellant’s suit.
Once again, i f  the cour t bel ieved
appellees’ evidence, they clearly did
have such justification. On remand,
the court shall balance all three of the
section 12-103(b) factors.

On remand, the circuit court held hearings on
January 18, 2008, and March 25, 2008.11 The evidence
showed that Ms. Wilson earns $24,332.50 per year as
an administrative assistant for an accounting firm. Ms.
Wilson testified that she earned $22,000 in 2006.
Kreimer earns $47,074.56 per year as a press opera-
tor. He testified that he earned approximately $40,000
or $42,000 in 2006. Appellant retired in 2002 and is
now a self-employed investor with an annual income of
approximately $43,000.12

Wilson’s financial statement was admitted into
evidence. It listed her expenditures on housing, utili-
ties, food, health care, school, recreation, transporta-
tion, gifts, clothing, incidentals, and miscellaneous,
and showed that her total monthly expenses, including
expenses for the children, totaled $4,261.47. The
financial statement reflected assets of $226,980. The
sum included $216,000 in real estate, $900 in “Bank
Accounts/Savings,” $2,000 in jewelry, and $8,080 in
automobiles. Her only liability was a mortgage balance
of $163,945. Thus, she had a net worth of $63,035.
The financial statement also reflected that Wilson’s
total monthly income, inclusive of $750 per month in
child support, was $2,263.06 per month. Therefore,
she had a monthly deficit of $1,998.41.

Wilson claimed that she was paying her attor-
ney’s fees “from profits from the sale of my previous
home,” “[f]rom savings . . . and then I am squeezing it
out of my monthly income.” Further, she testified that
her father-in-law “passed away last month, so we now
have a $3,000 bill on a credit card because we didn’t
have the money to pay for that.” She also claimed that
she borrowed “$2,000 from the kids to af ford
Christmas.”

Kreimer’s financial statement was also admitted
into evidence. It showed net monthly income, from
wages and other sources, of $3,295.84, and expenses
of $5,739. Consequently, Kreimer claimed a monthly
deficit of $2,443.16. Further, the financial statement
reflected that Kreimer had assets of $275,500, and lia-
bilities of $138,381.

Appellees introduced affidavits of their attorneys
with supporting financial summaries of the legal fees.
In an untitled document admitted as Defendants’
Exhibit 1, Keith Saylor, who represented Ms. Wilson
between August 30, 2004, and October 23, 2006, cer-
tified legal fees of $9,207, as well as $82.89 in expens-
es, for a total of $9,289.89. Wilson testif ied that
Saylor’s fees were “a fair and accurate depiction of the
charges . . . incurred.”

An “Affidavit Regarding Attorney Fees,” signed by
Dawn Nee,13 was admitted as Defendants’ Exhibit 6.
She averred that she represented Kreimer, individually,
from November 8, 2004, to October 25, 2006, and that
Kreimer incurred $15,312.50 in legal fees during this
period.14

Nee also prepared an “Aff idavit  Regarding
Attorney Fees,” admitted as Defendants’ Exhibit 3, in
which she stated that she represented appellees, joint-
ly, between January 18, 2008, and March 23, 2008. In
that period, appellees incurred legal fees of $3,500,
plus $448.87 in expenses, totaling $3,958.87. Wilson
indicated that these fees were “fair and reasonable”
and an “accurate depiction of the billing.”

Kenneth Wi l l iams executed an “Aff idavi t
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Regarding Attorney Fees,” admitted as Defendants’
Exhibi t  2,  which provided that he represented
appellees, jointly, between March 16, 2007, and
September 11, 2007, as to the first appeal, and that
they incurred $12,848.00 in attorney’s fees and $95.55
in expenses, totaling $12,943.55. Wilson indicated that
Williams’s fees were “fair and reasonable.”

Wilson testified that she felt “extremely justified”
in defending the case because it was in the best inter-
ests of her children. Further, she claimed that appel-
lant was “extremely controlling” and they “tried for sev-
eral years multiple times, trying to work the issue out
ourselves, we had seen several different counselors
trying to work this issue out . . . every time [the visita-
tion] was not to his satisfaction, it just continued,
snowballed and then we ended up in court.”

Similarly, Kreimer claimed his defense was justi-
fied. According to Kreimer, appellant “had said on sev-
eral occasions that if he thought the kids had no inter-
est in him, that he would just stop” the litigation. The
following colloquy is pertinent:

[APPELLEES’ ATTORNEY]: Do you
feel that he was told that the kids had
no interest in seeing him? 
[KREIMER]: On several occasions.
[APPELLEES’ ATTORNEY]: Do you
feel that you were justified in continu-
ing to defend your position in this
case? 
[KREIMER]: Yes, for the best interest
of the kids.
[APPELLEES’ ATTORNEY]: Why did
you feel it was in their best interest? 
[KREIMER]: Because I didn’t want to
lose my time with them.

As to Mr. Cogswell’s financial circumstances, the
following colloquy is pertinent:

[APPELLEES’ COUNSEL]: . . . Based
on information that you know about
Mr. Cogswell, do you believe that he
has the ability to pay attorney fees? 
[WILSON]: I do believe he has the
ability to pay.
[APPELLEES’ COUNSEL]: What do
you base that opinion on? 
[WILSON]: In the past he has very
freely offered education for the kids.
Money he paid for Montessori, he has
paid for lots of trip[s] for Brad. He has
frequently said I have more money
than I know what to do with. He would
freely give us money as needed. He
loaned us money for a down payment
on a house which he then gave us as

a gift.
The following cross-examination is relevant:

[APPELLANT]: You testified consider-
ably concerning that you believed I
have the ability to pay. You don’t know
whether I have the ability to pay today,
[ ] do you? You don’t know what has
happened to my financial status in the
last seven years? 
[WILSON]: . . . [N]o, at the moment, I
don’t know your current financial situ-
ation ...

When asked about his knowledge of appellant’s
“financial situation in 2006,” Kreimer responded that he
remembered appellant saying he “had more money
than he knew what to do with.” Kreimer also testified
that appellant used to take the children on trips and
paid for them to attend the Montessori School. The fol-
lowing exchange ensued:

[APPELLEES’ ATTORNEY]: Do you
recall what the costs were for [attend-
ing Montessori]? 
[KREIMER]: About $25,000 plus
maybe.
[APPELLEES’ ATTORNEY]: Was that
a year? 
[KREIMER]: No, that was all together.
[APPELLEES’ ATTORNEY]: Do you
have any idea what [appellant’s] finan-
cial situation is now? 
[KREIMER]: No, I don’t.

* * *
[APPELLEES’ ATTORNEY]: Are you
able to provide for your kids as you
would like to because of th[ese] litiga-
tion costs? 
[KREIMER]: Not like I want to.
[APPELLEES’ ATTORNEY]: Are the
kids suffering in any way because of
this litigation cost? 
[KREIMER]: Well, we don’t go out
much.

Appellees also called appellant. The following
colloquy is pertinent:

[APPELLEES’ ATTORNEY]: Do you
recall at the trial . . . saying that if [the
court] decided that you shouldn’t be in
the children’s life, that you would no
longer pursue the litigation . . .?
[APPELLANT]: That is right and I fol-
lowed that except we are not pursuing
vis i tat ion here . . . i t  was the
attomey[’]s fees, which the appellate
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court agree[d] with me on.
Appellant indicated that he provided financial

assistance to Wilson “many times.” But he did not pre-
sent documentary evidence about appellees’ financial
circumstances. Appellant testified:

Heather [Wilson] is the co-owner of a
house worth over $200,000. She has
probably $40,000 worth of equity in it.
She makes $20,000 or $25,000 a
year.

Kevin [Kreimer] has a house that
is now at least $100,000, $40,000
equity . . . He had rental income of
$500 a month,  he has a savings
account of $25,000, a financial group
in which he has $83,000, poor boy.
And an annual  income of about
$40,000. He ow[n]s two vehicles and
a Harley Davidson.
Contrast that with my financial situa-
t ion. I  have an annual  income of
around $43,000 and that is counting
every penny. I have a house worth [1
about $215,000 with a $215,000 mort-
gage on it with no equity. I have no
savings account. I have about $1,500
in two checking accounts. I owe Home
Depot about $40,000 on the
[Edgegrove Proper ty] . I  have a
$378,000 mor tgage on the
[Edgegrove Property].

Appellant owns his residence, located at 3031
Buchanon Valley Road, Orr tanna, PA 17353 (the
“Buchanon Property”), as well as a property located at
235 Edgegrove Road in Hanover, PA 17331 (the
“Edgegrove Property”).15 At the hearing on March 25,
2008, appellant testified that he “believe[d]” he paid
$130,000 to purchase the Edgegrove Property.

Appellant testified that the Edgegrove Property is
listed for sale for $595,000, and that it was appraised
for approximately $550,000. According to appellant, he
invested over $650,000 in the Edgegrove Property,
although he did not provide comprehensive documen-
tation of his investment. In particular, he testified that
the $650,000 included a $270,400 “Construction loan”
from Commerce Bank and $80,000 that he paid to his
bui lder. Fur ther,  he c la imed that he invested
“[h]undreds of thousands of dollars” and “everything
that I have saved all my life.” Appellant added: “And if it
doesn’t sell within a month or two, I will be looking at
bankruptcy.”16

The Commerce Bank loan application, signed by
appellant on August 14, 2006, was admitted into evi-
dence as a defense exhibit.17 With respect to the
Edgegrove Property, appellant obtained a mortgage

dated February 12, 2008, with Taylor, Bean & Whitaker
Mor tgage Corporation, in the sum of $376,500.18

Appellant explained that he used the $376,500 to sat-
isfy his Commerce Bank loan and to pay his builder.
The Commerce Bank construction loan was satisfied
on February 19, 2008. Notably, appellant represented
on the Commerce loan application that he had a
monthly income of $6,000, total assets of $225,000,
total  l iabi l i t ies of  $87,776, and a net wor th of
$137,224.

Appellees introduced two other mortgage agree-
ments into evidence. Appellant testified that his first
mortgage was with Aurora Loan Services for $172,000
with respect to the Buchanon Property. An Aurora
Loan Services “Uniform Residential Loan Application,”
which was signed by appellant on February 9, 2007,
was admitted as a defense exhibit. As to the Buchanon
Property, appellant also had a second mortgage with
National City Bank for $43,000. Appellant signed the
National City Bank mortgage application on March 13,
2007. Notably, on the mor tgage appl icat ions of
February 9, 2007, and March 13, 2007, appellant stat-
ed that his monthly income was $10,000.

In addition, appellees introduced a “Settlement
Statement” prepared by Aurora Loan Services. It
showed that Cogswell received $78,722.18 on March
12, 2007. That amount was derived after deducting
$93,277.82, the “Gross amount due from borrower,”
from $172,000, the “total paid by/for borrower.”

Appellant previously owned the lot adjacent to
the Buchanon Property. He conveyed it by deed on
July 20, 2006, for the sum of $125,000, for which he
received $25,000 in cash and a $100,000 promissory
note, payable at 6.5 percent interest. Appellant
receives $750.47 per month on the promissory note.19

Appellant testified that he also owns another lot “next
door” to the lot that he conveyed by deed. With regard
to that lot, appellant explained: “It is still in my name, I
have signed an agreement with the neighbors that they
will buy that when they are able to. Neither them nor I
or one [sic] want another house up there.”20

Appellees also introduced evidence of appellant’s
Linsco/Private Ledger (“LPL”) investment portfolio
statements. Between January 1, 2006, and May 31,
2007, appellant’s holdings with LPL ranged in value
from $80,000 to $100,000. Beginning May 31, 2007,
appellant began withdrawing money. At the end of
September 2007, appellant’s account was valued at
$18,754.61. As of the most recent statement in evi-
dence, reflecting appellant’s investment activities from
November 1, 2007, to December 31, 2007, appellant’s
investment portfolio was valued at $3.84. The LPL
statements showed that appellant withdrew a total of
$81,625.25 during 2007. In addition, the LPL records
confirmed that appellant receives a monthly pension of
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approximately $2,700.21 When appellees’ counsel
asked appellant what he did with the money he with-
drew, appellant testified that he put the money into the
Edgegrove Property.

Appellant agreed that he “cashed out” two life
insurance policies, collectively worth about $14,000,
and received the money in 2007. Appellant also stated:
“I probably have a couple of thousand, maybe two and
a half thousand dollars worth of American antiques for
which there was no market today.”

Appellees also introduced records of appellant’s
three bank accounts at Adams County National Bank.22

Defendants’ Exhibit 13 contained records of one of
appellant’s two checking accounts at Adams County
National Bank (“Account 1”). The most recent transac-
tion report was dated February 7, 2008, at which time
appellant had an account balance of $1,831.31.
Defendants’ Exhibit 14 contained records of the sec-
ond bank account (“Account 2”), and indicated that
appel lant deposited a total  of $257,448.55 into
Account 2 between January 2007 and February
2008.23 By February 7, 2008, appellant had withdrawn
almost al l  of  that  money and had a balance of
$546.56.

Defendants’ Exhibit 15 pertained to appellant’s
savings account at Adams County National Bank.
Beginning June 12, 2007, appellant never had more
than $338.19 in that account. By the time of the hear-
ing in March 2008, appellant no longer had any money
in the account. However, in the previous year, appel-
lant had as much as $84,287.13 in the account. While
appellant did not explain the specific purposes for
which he withdrew the money, he reiterated that “all
the money is going” to the Edgegrove Property.

Appellees’ counsel reviewed some of appellant’s
deposits and withdrawals and, based on information in
Defendants’ Exhibits 7 through 15, created a “summa-
ry of the accounts,” introduced as Defendants’ Exhibit
16.24 The summary shows deposits into appellant’s
three bank accounts, but not withdrawals. However,
the summary does show withdrawals from appellant’s
LPL Retirement Account. The summary also reflects
money that appellant received from refinancing his
properties.

Appellant’s annual income was derived from his
loan applications, discussed earlier. Appellant disputed
these sums, claiming that his monthly income was
actually between $3,000 and $3,500. When asked if
the mor tgage and loan documents were correct,
appellant responded:

I don’t remember — the loan applica-
tion — most of this I worked through
because the builder was trying to help
me to save me, supposedly through
his finance man and that is how I

wound up signing like that $10,000 a
month, it is not true. But in much of
what we did was at his office and he
wound up getting the place in Florida.

At the conclusion of the hear ing, appellant
explained: “I do not however, ask this Court to award
me my attorney[’]s fees and court costs. Pursuing this
legal battle to obtain visitation with my grandson was
my decision. No one forced it on me. The same is true
with the respondents.”

On May 2,  2008, the cour t  issued a
Memorandum Opinion and Order. It awarded counsel
fees to Wilson of $17,954.21 and legal fees to Kreimer
of $24,024.71.

The court noted that appellant “claims a monthly
income of ten thousand dollars ($10,000) per month,
based on his loan applications.” Moreover, the court
found that appellant “paid for the children to attend pri-
vate schools at a rate of twenty-five thousand dollars
($25,000) per year.” It also stated:

The Plaint i f f  c la ims that his
financial situation and ability to pay
attorney’s fees has signi f icant ly
decreased since the star t of these
proceedings. The Plaintiff was quoted
in 2006 as saying that he had “more
money than he knew what to do with.”
. . . The Plaintiff now claims that he
has practically lost everything since
then....

The Defendant invested the bal-
ance of  h is funds with the
Linsco/Private Ledger (L.P.L), which
was valued at over one hundred thou-
sand dol lars ($100,000.00) in
October, 2006, into another invest-
ment property that he owns located at
235 Edgegrove Road[, ]  Hanover,
Pennsylvania. Defendant’s Exhibit 11
[i.e., appellant’s $376,500 mortgage].
The Plaintiff’s bank records show that
he deposited amounts between one
hundred seventeen thousand five hun-
dred thirty-three dollars ($117,533.03)
and . . . [$] 252,448.55 into three sep-
arate bank accounts during the year
2007. Defendant’s Exhibit 16.

Further, the court said:
[Appellant] appears to have sub-

stantial amounts of assets primarily
from his Pennsylvania real-estate and
additional funds coming in either from
his retirement pension or his invest-
ment’s [sic]. The Plaintiff admitted in
open court that he needed no assis-
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tance in paying for his legal actions. In
fact, he noted that he would be willing
to do whatever it takes to make good
on a twenty-f ive thousand dol lar
($25,000.00) promise to pay for
Bradley and Nicole to go to a private
school.

In addition, the court found: “While the Plaintiff
may not have as much as [sic] liquidity with his assets
as in 2006, the Court finds that the Plaintiff still pos-
sesses a substantial amount of financial wealth.” Thus,
it concluded: “The Plaintiff has total assets, whether in
real estate or in depository institutions, worth hun-
dreds of thousands of dollars.”

In contrast, the court found that appellees “each
separately have difficult financial situations, which
[are] greatly compounded by the legal fees in this mat-
ter.” Moreover, it found that both appellees “work hard
to support their children” and that defending against
appellant’s claim for visitation “place[d] a large burden”
on them. Thus, the court stated: “The court therefore
finds that the Defendants are in great need of financial
assistance due to the present litigation commenced by
the Plaintiff; and the Plaintiff is in no need of any finan-
cial help, but rather has the means to provide financial
assistance to the Defendants.”

The court also examined whether appellant had
substantial justification for bringing, maintaining, and
defending the proceedings. It stated:

This is the most crucial factor in this
Court’s determination of [attorney’s
fees]. It is also important to remember
that while this case was held sub
curia, the Court of Appeals issued its
decision in Koshko [v. Haining, 398
Md. 404, 434 (2007),] which issued a
condition precedent for a grandparent
to achieve visitation with their minor
grandchildren: that either the com-
plainant must show that the parents
are unfit, or, that exceptional circum-
stances arise that will be to the detri-
ment of the children unless visitation
is granted to the grandparent(s). . . .

Whi le i t  would be inherent ly
unfair to force a party to justify its suit
based on new law adopted while a
case was being held sub curia, the
complainant still needs to have had
substantial justification for bringing
and maintaining the suit with the legal
standard in effect when the suit was
filed, and when the case proceeded to
trial. Likewise, the respondents would
simi lar ly need to be just i f ied in

defending against the suit based upon
the same standard.

Assuming arguendo that the
Plaintiff achieved the status as the
minors’ grandfather, the test for a
grandparent to achieve vis i tat ion
before the Koshko decis ion, was
whether the complainant could over-
come a presumption in favor of the
parents (emphasis added) that the
parents’ decision as to visitation is
made in the best interest of the chil-
dren. . . .

The court concluded:
Here in this case, the Plaintiff

argues that he brought the sui t
because he felt that he had a defacto
[sic] grandfather relationship with the
children, and the parents had no basis
to deny him reasonable visitation with
the children. The Plaintiff argues that
he was justified in bringing and main-
taining the suit arguing that it was in
the best interest of the children for
him to continue to be a part of their
lives. This court disagrees.

In reaching its conclusion, the court explained:
[Appellees] demonstrated that they
were both good and loving parents.
The relationship between the parents
and children was stable. The Plaintiff
spent a substantial amount of time
with Bradley between the ages of 2
and 5; however that time appeared to
have passed. When the Plaint i f f
brought the suit he testified that [he]
had not seen or visited with Bradley or
Nicole for close to fifteen months. . . .
[N]o substant ia l  bond developed
between the Plaintiff and Bradley that
deserved to be nurtured or continually
fostered.
. . . .There is no indication that any fur-
ther visitation between Bradley and
the Plaint i f f  would have been in
Bradley’s best interest. If anything, it
would have been detr imental  to
Bradley.

The Plaintiff admitted on remand
and at trial that he thought Heather
Wilson was a liar, and that he hoped
that Bradley would one day see
through his mother ’s l ies. The
Plaintiff ’s animosity towards Heather
Wilson would only hurt the strong and
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healthy bond between Bradley and his
mother, and that is not in the child’s
best interest . Fur thermore, the
Plaint i f f  resides in Orr tanna,
Pennsylvania, which is a one hour
commute to Bradley’s school or par-
ents’ homes in Carrol l  County,
Maryland, so that would not have a
positive effect on his education, nor
on his time spent with his mother or
father. . . .

Fur thermore, and with great
concern to the cour t, the Plaintiff
failed to give any significant consider-
ation towards Nicole. The court record
is void of evidence that the Plaintiff
developed any hint of a relationship
with Nicole as a grandfather, and the

Plaintiff failed to substantiate any rea-
sons that it would be in Nicole’s best
interest to have visitation with him. . . .
[I]t is easy to find that the Plaintiffs
complaint for visitation with Nicole
was made without any consideration
as to her best interest whatsoever,
and therefore was made towards both
children without any substantial justifi-
cation.

Conversely, the court determined that appellees
had substantial justification in defending against appel-
lant’s suit. Concluding that appellees had a “far more
than adequate justification in believing that it was not
in the best interest of their minor children for the
Plaintiff to have visitation,” it stated:

Both Defendants testified that they
believed that it was not in the best
interest  of  their  chi ldren for the
Plaintiff to have visitation with their
children. The children did not want to
see the Plaintiff anymore. Heather
Wilson testified that she found the
Plaintiff to have a controlling personal-
ity that she did not wish to fur ther
expose to her children. Mr. Cogswell’s
abrasive and confrontational conduct

at the hearing only strengthened the
court’s finding that it would not be in
the best interest of these children to
have visitation with the Plaintiff.

In addition, the court “thoroughly examined all of
the billing statements” of the attorneys and determined
that the hours worked and the hourly rates charged
were “fair, reasonable, and necessary to defend
against the Plaintiff’s action.” In determining the attor-
neys’ fees, the court divided the litigation into phases.
Phase I was the original trial phase, when Saylor rep-
resented Wilson and Nee represented Kreimer. Phase
II pertained to the first appeal, during which Williams
jointly represented both appellees. Phase III pertained
to the remand, during which Nee represented both
appellees.

The fol lowing table was included in the
Memorandum Opinion and Order.

Relying upon the amounts above, the court found
that appel lees incurred total  at torney’s fees of
$41,978.92. As noted, “[b]ased upon the application of
the factors enumerated in” F.L § 12-103, the court
awarded Wilson $17,954.21 in legal  fees,  and
$24,024.71 in legal fees to Kreimer, for a total of
$41,978.92.

Additional facts will be provided as necessary to
the discussion of the issues.

DISCUSSION 
I.

Appellant challenges the award of attorney’s fees
to appellees, claiming that the court had “no reason-
able basis” for the fee award, and should have found
that he “had substantial justi f ication to proceed
through trial.” Moreover, he maintains that, given his
“victory in the [first] appeal, it’s unreasonable that the
Appellant would be ordered to pay the Appellees’ attor-
ney fees for the appeal process.” In appellant’s view,
by requiring him to pay attorney’s fees for the remand
hearing, the court “completely ignored the instructions
of the Court of Special Appeals that the Remand
Hearing ‘costs to be paid seventy percent by appellees
and thirty percent by Appellant.”’

Cogswell maintains that he “is currently experi-
encing very serious financial problems.” He avers: “He

Attorney Party Phase Hours Rate Costs Total 
Saylor Wilson I 55.8 $165.00/hr 0[25] $9,207.00 
Nee Kreimer I 87.3 $175.00/hr[26] 0 $15,277.50[27]

Williams Wilson & Kreimer II 67.75 $200.00/hr $95.55 
minus $700 
discount $12,945.55 

Nee Wilson & Kreimer III 20.5 $200.00/hr $448.47[28] $4,548.87 
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could not afford an attorney to proceed with this
appeal, and he most certainly does not have the finan-
cial means to provide assistance to the Appellees.” In
regard to his financial resources, appellant claims that
the court misinterpreted his mortgages, bank records),
income, and the tuition that he paid for the children. In
his view, the court improperly treated his mortgages
“as assets, which thereby indicate the appellant having
substantial wealth.” “Therefore,” asserts appellant,
“what appellees’ attorney and the Circuit Court regard
as assets, representing substantial wealth, are,
instead, substantial debt.”

Further, appellant argues that the court should
have added the total deposits and total withdrawals
from his bank account statements, instead of focusing
only on the deposits. According to appellant, he was
“spending more money than what was coming in” and,
if the court and appellees’ attorney “had not allowed
themselves to become fixated on the large amounts of
monies being deposited into these accounts, they may
have noticed that similar amounts of monies were
being expended.”

In addition, appellant argues that the cour t
improperly considered his monthly income to be
$10,000, based on the mortgage loan applications.29

Asserting that he overstated his income, appellant
explains that the loan applications were “filled out by a
financial advisor that the Appellant trusted,” and “[h]e
foolishly signed the documents without reading them
as closely as he should have.”

As to his payment of tuition for the children,
appellant asserts that the court was clearly erroneous
in stating that he paid $25,000 per year when, in fact,
he paid a total of $25,000. Moreover, appellant con-
tends that the court was “unjustified in interpreting” his
statement that he was willing to settle the case by giv-
ing Nicole and Bradley $25,000 each as “an admit-
tance that the Appellant needed no assistance in pay-
ing for his legal fees.”30

Appellant also argues that the court erred in find-
ing that he “did not have justification in maintaining the
suit.” In support of this argument, appellant points out
that the court had considered granting visitation rights
to appellant in 2006. Moreover, appellant notes that at
trial the court indicated that it would “mull over,” “think
about,” and “give a great deal of consideration” to
whether family counseling could help resolve the visi-
tation matter.

Appellees counter that the record amply supports
the cour t ’s f inding that appel lant  had f inancial
resources sufficient to pay appellees’ counsel fees.
Further, appellees dispute that the court incorrectly
regarded appellant’s mortgage obligations as assets.
They posit: “Although the court was not required to
accept the appellant’s testimony, even giving him the

benefit of the doubt, the evidence supported the trial
judge’s conclusion that the appellant has assets worth
hundreds of thousands of dollars.” Appellees assert:

If the appellant is to be believed that
on the day of the attorney fee hearing
he had no equity in his home . . . ,
these mortgage transactions demon-
strated unequivocally that one year
earlier on March 12, 2007, the appel-
lant’s equity in his home exceeded
$121,000.00. The disposition of the
depleted equity was never adequately
explained except for the appellant’s
bald assertion that he expended it in a
residential real estate investment
located at 235 Edgegrove Road . . .
The timing of the mortgage transac-
tion is also significant. The appellant
depleted the equity in his home within
a month of the trial court’s initial Order
requiring appellant to contribute to the
fees incurred by appellees in defend-
ing appellant’s quest for visitation with
appellees’ children.

Appellees also maintain that the court did not err
in finding that appellant had monthly income consis-
tent with his representations on his mortgage applica-
tions. Noting that appellant never corroborated his tes-
timony that his monthly income is between $3,000 and
$3,500, they argue that appellant “offers nothing now
upon which this Court could conclude that the circuit
court judge was clearly wrong to consider [Cogswell’ s]
income at the highest level suggested by the exhibits.”

Appellees concede that the court erred to the
extent it found that appellant paid $25,000 per year for
the children’s tuition. But, they suggest that “the
amount the appellant spent for private school tuition
prior to 2006 is of little or no significance.” In their view,
“the significance of the court’s comment was that, prior
to 2006, the appellant had resources from which he
paid a substantial amount of private school tuition.”
They posit: “Because the tuition payments ceased
prior to trial, the comment was directed at the appel-
lant’s past financial condition.”

Finally, appellees maintain that appellant lacked
substantial justification for his suit. Conversely, they
claim that they were substantially justified in defending
the action.

II.
We are persuaded that the trial court did not err

or abuse its discretion in ordering appellant to con-
tribute $41,978.92 towards appellees’ attorney’s fees.
We explain.

F.L. § 12-103 is pertinent. It states:
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§ 12-103. Award of costs and coun-
sel fees.
(a) In general . — The cour t  may
award to either party the costs and
counsel fees that are just and proper
under all the circumstances in any
case in which a person:

(1) applies for a decree or modi-
fication of a decree concerning the
custody, support, or visitation of a
child of the parties; or 

(2) files any form of proceeding:
(i) to recover arrearages of

child support;
(ii) to enforce a decree of

child support; or 
(iii) to enforce a decree of

custody or visitation.
(b) Required considerations. — Before
a court may award costs and counsel
fees under this section, the court shall
consider:

(1) the financial status of each
party;

(2) the needs of each party; and 
(3) whether there was substan-

tial justification for bringing, maintain-
ing, or defending the proceeding 
(c)  Absence of  substant ia l
justification. — Upon a finding by the
court that there was an absence of
substantial justification of a party for
prosecuting or defending the proceed-
ing, and absent a finding by the court
of good cause to the contrary, the
court shall award to the other party
costs and counsel fees.

Failure by the court to consider the statutory cri-
teria embodied in F.L. § 12-103 constitutes legal error.
Carroll County Dep’t of Soc. Servs. v. Edelmann, 320
Md. 150, 177 (1990). But, the “trial court does not have
to recite any ‘magical’ words so long as its opinion,
however phrased, does that which the statute
requires.” Beck v. Beck, 112 Md. App. 197, 212 (1996),
cert. denied, 344 Md. 717, 345 Md. 456 (1997).

In addition to considering the three factors in F.L.
§ 12-103, the trial court must consider whether an
award of attorney’s fees is reasonable. Henriquez v.
Henriquez, 185 Md. App. 465, 478 (2009), aff ’d, __
Md. __ , No. 81, Sept. Term, 2009 (filed April 13,
2010); see also Collins v. Collins, 144 Md. App. 395,
449 (2002) (“The reasonableness of the attorney’s
fees must be analyzed once evidence is presented in
favor of attorney’s fees.”); Sczudlo v. Berry, 129 Md.

App. 529, 550 (1999). In Collins, the trial court consid-
ered the conduct of the parties, whether their positions
were justified, and their ability to pay. See id. at 445-
46, 448. We vacated the fee award, however, and
remanded for further proceedings as to whether the
fees were reasonable, stating: “[S]ome express discus-
sion regarding the reasonableness of the fees in light
of such factors as labor, ski l l ,  t ime, and benefit
received is necessary.” Id. at 449. See Petrini v. Petrini,
336 Md. 453, 467 (1994); Henriquez, 185 Md. App. at
478 n.5; Flanagan v. Flanagan, 181 Md. App. 492, 445
(2008).

The “trial court ‘is vested with wide discretion’ in
deciding whether to award counsel fees and, if so, in
what amount.” Malin v. Mininberg, 153 Md. App. 358,
435 (2003) (citation omitted); see Horsley v. Radisi,
132 Md. App. 1, 30 (2000). “The standard of review for
the award of counsel fees and costs in a domestic
case is that of whether the trial judge abused his dis-
cretion in making or denying the award.” Steinhoff v.
Sommerfelt , 144 Md. App. 463, 487 (2002); see
Henriquez, 185 Md. App. at 475; Lemley v. Lemley,
109 Md. App. 620, 633 (1996), cert. denied, 344 Md.
567, cert. denied, 522 U.S. 970 (1997); Doser v. Doser,
106 Md. App. 329,359(1995). We will not disturb the
court’s award of attorney’s fees unless it was arbitrary
or clearly erroneous. Henriquez, 185 Md. App. at 476;
Collins, 144 Md. App. at 447.

In Petrini, 336 Md. at 468, the Court of Appeals
said:

Decisions concerning the award of
counsel fees rest solely in the discre-
tion of the trial judge. The proper exer-
cise of such discretion is determined
by evaluating the judge’s application
of the statutory criteria set forth ... as
well as the consideration of the facts
of the particular case. Consideration
of the statutory criteria is mandatory
in making the award and failure to do
so constitutes legal error.

We turn to address the three “Required consider-
ations” under F.L. § 12-103(b).

A.
Appellant had income from several sources,

including his $100,000 promissory note, from which he
received $750.47 per month, and his monthly pension
of approximately $2,700. But, the court found that he
had a total monthly income of $10,000, “based on his
loan applications,” which were submitted in 2007.
Apart from appellant’s testimony that he only earned
$3,000 to $3,500 per month, appellant did not provide
any documentary evidence to contradict his represen-
tations on the two mortgage loan applications.
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To be sure, appellant asserts that he did not read
the loan documents, which were prepared for him.
However, he was responsible to read what he signed.
See Sass v. Andrew, 152 Md. App. 406, 440 (2003)
(stating that “one is under a duty to learn the contents
of a contract before signing it; if, in the absence of
fraud, duress, undue influence, and the like he fails to
do so, he is presumed to know the contents. . . .”)
(internal quotations and citations omitted). Therefore,
the court was not required to believe appellant’s claim
that the loan applications misrepresented his income.

Moreover, appellant never provided evidence of
the amount of money he allegedly invested in the
Edgegrove Property, nor did he demonstrate with doc-
umentation that the $81,625.25 he withdrew from his
LPL portfolio was actually invested in the Edgegrove
Property. Rather, he merely stated: “That is where all
the money is going.” The court was not required to
credit appellant’s uncorroborated testimony. Att’y
Griev. Comm’n v. Maignan, 390 Md. 287, 293 (2005);
see also Wilson-X v. Dep’t of Human Res. ex rel.
Yasmin, 403 Md. 667, 677 (2008). Judging credibility,
resolving evidentiary conflicts, and weighing the evi-
dence are matters for the fact finder, which was the
judge in this case. Md. Rule 8-131(c); Lane v. State,
348 Md. 272, 296 (1997); Butkiewicz v. State, 127 Md.
App. 412, 428, cert. denied, 356 Md. 495 (1999). Given
the flow of money that appellant failed to explain, the
court was not compelled to find that appellant no
longer has available funds.

Nor did the court mistake appellant’s mortgages
for “assets representing substantial wealth.” To the
extent that the court focused on the monies appellant
deposited into his accounts, rather than his expendi-
tures, it is because appellant provided no evidence of
his expenditures or their purpose. For example, he pro-
vided no proof of his alleged $40,000 debt to Home
Depot, nor of other expenditures related to the
Edgegrove Property. Moreover, appellant testified that
the Edgegrove Proper ty was l is ted for sale at
$595,000. Yet, it was only subject to a mortgage of
$375,000.

We agree with appellant that the court erred as
to the amount appellant paid for the children’s tuition.
This error is not material, however. See Brown v.
Daniel Realty Co., 409 Md. 565, 595 (2009) (“[W]e will
not reverse a judgment if the trial court’s error was
harmless”); Greenbriar Condo. v. Brooks, 387 Md. 683,
740 (2005) (“Appellate courts of this State will not
reverse a lower court judgment for harmless error: the
complaining party must show prejudice as well as
error.”) (citation omitted); In re Yve S., 373 Md. 551,
616 (2003) (stating that the Court does not reverse for
harmless error and “the complaining party has the bur-
den of  showing prejudice as wel l  as error”) ;

Muthukumarana v. Montgomery County, 370 Md. 447,
477 n.20 (2002). If anything, the court’s error inured to
appellant’s benefit, because it would have meant that
appel lant diminished his assets in order to pay
$25,000 per year. In any event, it was clear that appel-
lant had not paid the children’s tuition in recent years.
Resolution of the underlying issue did not turn on the
number of years appellant paid for the children’s
schooling.

We conclude that the court was entitled to deter-
mine, from the evidence, that appellant had the requi-
site financial resources to support the award of coun-
sel fees.

B.
Appellant does not dispute “the needs of each

party,” which is the second factor under F.L. § 12-
103(b). We decline to discuss issues not raised or
briefed by appellant. See Abrams v. Lamone, 398 Md.
146, 158 (2007). In Davis v. DiPino, 354 Md. 18, 56
(1999), the Court of Appeals explained:

It is true that, if a point germane to the
appeal is not adequately raised in a
party’s brief, the court may, and ordi-
narily should, decline to address it.
Health Serv. Cost Rev. v. Lutheran
Hosp . ,  298 Md. 651, 664 (1984).
Apart from the fact that Maryland Rule
8-504(a)(5) requires the brief to con-
tain argument, it would normally be
unfair to the other party for the court
to rule adversely to that party on an
issue that was not properly presented
and on which the party therefore had
no adequate opportunity to respond.

In any event, it is evident that the court was not
clearly erroneous in concluding that appellees’ finan-
cial needs were greater than appellant’s.

C.
We turn to the third factor under F.L. § 12-103(b),

“whether there was substantial justification for bring-
ing, maintaining, or defending the proceeding.” We
readily agree with the trial cour t’s resolution that
appellant did not have substantial justification for
maintaining the action, while appellees had substantial
justification for defending against the action.

Appellant is not a biological relative of the chil-
dren, nor is he related to them by marriage or adop-
tion. Notably, appellant was not a de facto grandparent
of the children, as he claimed. Indeed, Maryland does
not recognize such a status. See, e.g., Janice M. v.
Margaret K., 404 Md. 661, 664 (2008) (holding that “de
facto parenthood is not recognized in Maryland” and
thus, “in order to overcome the constitutional rights of
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a legal parent to govern the care, custody, and control
of his or her child, even a person who would qualify as
a de facto parent, who seeks visitation or custody,
must demonstrate exceptional circumstances as a pre-
requisite to the court’s consideration of the best inter-
ests of the child as a factor in that decision.”) He was,
in essence, a former quasi stepgrandparent of the chil-
dren; although appellant had a long term relationship
with Ms. Wilson’s mother, he never married her, and
his relationship with her ended before appellant initiat-
ed the visitation action. Appellant did not identify, nor
are we able to find, even a single case in which a per-
son similarly situated successfully pursued a third-
party visitation case. Yet, he pursued the visitation
action despite being told by Smith and appellees that
the children did not want to spend time with him.

Appellant’s lack of “substantial justification” is fur-
ther evidenced by the wealth of authority as to a par-
ent’s constitutionally protected fundamental right to
raise his or her child. See Troxel v. Granville, 530 U.S.
57, 66 (2000); Santosky v. Kramer, 455 U.S. 745, 753
(1982); Stanley v. Illinois, 405 U.S. 645, 651 (1972);
Prince v. Massachusetts, 321 U.S. 158, 166 (1944);
Meyer v. Nebraska, 262 U.S. 390, 399 (1923). Indeed,
a parent’s interest “occupies a unique place in our
legal culture, given the centrality of family life as the
focus for personal meaning and responsibility. ‘[Far]
more precious . . . than property rights,’ parental rights
have been deemed to be among those ‘essential to the
orderly pursuit of happiness by free men. . . .”’ In re Yve
S.,  supra , 373 Md. at  567 (quot ing In re
Adoption/Guardianship No. 10941, 335 Md. 99, 112
(1994)) (quoting Lassiter v. Dep’t of Social Services,
452 U.S. 18 (1981)); see also Shurupoff v. Vockroth,
372 Md. 639, 650 (2003); Boswell v. Boswell, 352 Md.
204, 218 (1998).

In In re Mark M., 365 Md. 687, 705-07 (2001),
Judge Battaglia, writing for the Court of Appeals,
explained:

A parent’s interest in raising a
child is, no doubt, a fundamental right,
recognized by the United States
Supreme Court and this Court. The
United States Supreme Cour t has
long avowed the basic c iv i l  r ight
encompassed by child rearing and
family life. See Troxel v. Granville, 530
U.S. 57, 66 (2000) (stating that ‘the
Fourteenth Amendment protects the
fundamental right of parents to make
decisions concerning the care, cus-
tody, and control of their children’);
See also Santosky v. Kramer, 455
U.S. 745, 753 (1982) (discussing ‘the
fundamental liberty interest of natural

parents in the care, custody, and man-
agement of their child’); Stanley v.
I l l inois , 405 U.S. 645, 651 (1972)
(stating that ‘the rights to conceive
and to raise one’s children have been
deemed ‘essent ia l ,’ and that ‘ the
integrity of the family unit has found
protection in the Due Process Clause
of the Fourteenth Amendment . . . the
Equal Protect ion Clause of  the
Fourteenth Amendment . . . and the
Ninth Amendment. . . .’) (internal cita-
tions omitted)). Maryland, too, has
declared a parent’s interest in raising
a child to be so fundamental that it
‘cannot be taken away unless clearly
justified.’ Boswell v. Boswell, 352 Md.
204, 218 (1998) (citing In re Adoption
No. 10941, 335 Md. 99, 112 (1994)).

That fundamental interest, how-
ever, is not absolute and does not
exclude other important considera-
t ions. Pursuant to the doctr ine of
parens patriae, the State of Maryland
has an interest in caring for those,
such as minors, who cannot care for
themselves. See Boswell, 352 Md. at
218-19. We have held that ‘the best
interests of the child may take prece-
dence over the parent’s liberty interest
in the course of a custody, visitation,
or adoption dispute.’ Boswell, 352 Md.
at 219; see also In re Adoption No.
10941, 335 Md. at 113 (stating that
“the controlling factor . . . is . . . what
best serves the interest of the child”).

A trial court, acting under the
State’s parens patriae authority, is in
the unique position to marshal the
applicable facts, assess the situation,
and determine the correct means of
fulfilling a child’s best interests.

To be sure, Koshko v. Haining, 398 Md. 404
(2007), was not decided until after appellant first filed
his visitation petition in 2004. That case heightened
the prior standard as to grandparent visitation. Id. at
444-45 (“holding that there must be a finding of either
parental unfitness or exceptional circumstances
demonstrating the current or future detriment to the
child, absent visitation from his or her grandparents,
as a prerequisite to application of the best interests
analysis.”) Nevertheless, even under the jurisprudence
as it stood in 2004, before Koshko, appellant was not
justified in filing his claim.

In Cogswell I this Court rejected appellant’s claim
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of substantial justification. Under the law of the case
doctrine, “[i]n Maryland, ‘once a decision is established
as the controlling legal rule of decision between the
same parties in the same case it continues to be the
law of the case.’” Corby v. McCarthy, 154 Md. App.
446, 478 (2003) (quoting Kline v. Kline, 93 Md. App.
696, 700 (1991)); see Hagez v. State, 131 Md. App.
402, 418, cert. denied, 359 Md. 669 (2000); People’s
Counsel v. Prosser Co., 119 Md. App. 150, 176, cert.
denied, 349 Md. 494 (1998). The doctrine “applies
when we revisit a prior decision of this Court involving
the same par t ies and the same claim.” Fidel i ty
Baltimore Nat’I Bank & Trust Co. v. John Hancock Mut.
Life Ins. Co., 217 Md. 367, 372 (1958). See Turner v.
Housing Auth., 364 Md. 24, 31-32 (2001). Put another
way, when an appellate court “answered a question of
law in a given case, the issue is [usually] settled for all
future proceedings.” Corby, 154 Md. App. at 479.31

In sum, the court below carefully reviewed the
three factors in F.L. § 12-103(b). I t  found that
appellees’ attorneys fees were “fair, reasonable and
necessary.”

D.
Appellant also complains that the court erred in

awarding legal fees with respect to the first appeal
because he prevailed. We disagree.

Contrary to appellant’s assertion, this Court did
not hold in Cogswell l that appellees were not entitled
to legal fees. Rather, we rejected the trial court’s fee
award, primarily because it failed to address the requi-
site statutory factors. As noted, while trial courts have
“‘wide discretion’ in deciding whether to award counsel
fees,” Malin, supra, 153 Md. App. at 435 (citation omit-
ted), the “trial judge must consider and balance the
required considerat ions as ar t iculated by the
Legislature in § 12-103.” Walker v. Grow, 170 Md. App.
255, 291 (internal quotations and citations omitted),
cert. denied, 396 Md. 13 (2006); see Reuter v. Reuter,
102 Md. App. 212, 243 (1994) (“The courts exercise of
discretion [when awarding attorney’s fees under F.L. §
12-103] must be based on the statutory criteria and
the facts of each case, and we will not disturb the
award on appeal unless the court’s discretion was
exercised arbitrarily or the judgment was clearly
wrong.”) 

Appellees found themselves embroiled in the
appeal because of appellant’s baseless visitation
action. They did not lose on the merits of the case or
even on the ultimate merits of a fee award. Rather, our
assignment of costs reflected that appellant success-
fully challenged the particular fee award.

The statute provides that the counsel fees and
costs may be awarded to “either party.” F.L. § 12-
103(a); see Goldberg v. Miller, 371 Md. 591, 606

(2002) (“Section 12-103(a) allows the court, at its dis-
cretion, to award counsel fees to ‘either party’ of a
domestic case where issues of child support, custody,
or visitation are involved.”) Moreover, by its terms, the
statute does not limit fees to a successful litigant. See,
e.g., Maness v. Sawyer, 180 Md. App. 295, 323-25
(2008) (affirming trial court’s order that husband con-
tribute to wife’s attorney’s fees for the phase of the
case regarding contempt against the husband even
though divorce was granted on grounds that wife com-
mitted adultery).

Under the facts and circumstances attendant
here, the trial court’s decision requiring appellant to
pay appellees’ appellate legal fees was a proper exer-
cise of judicial discretion.

E.
The trial court was also required to determine

whether the at torney’s fees were reasonable.
Henriquez, supra, 185 Md. App. at 478. Appellant
never claimed in his brief that the amount of the attor-
ney’s fees was unreasonable, Nor did appellant ever
object, on remand, as to the amounts that were
charged by the attorneys.

To the extent this issue is properly before us, the
court was entitled to find that the legal fees were rea-
sonable.

III.
Appellant contends that the court erred in repeat-

edly stating that Bair’s report recommended against
visitation to appellant. Appellees acknowledge that
Bair’s report “did not include an express recommenda-
tion for, or against, a visitation order,” but counter that
the “Bair report has no bearing on the court’s finding
that the appellant initiated this action without substan-
tial justification.”32 They assert that the “report does
clearly reflect her belief that a court order would dimin-
ish the potential for a healthy relationship between
appellant and the children.”

We turn to consider the circuit court’s references
to Bair’s custody evaluation report. In discussing why
appellant lacked substantial justification to maintain
the suit, the court said:

Even assuming that this court
had found that the Plaintiff had sub-
stantial justification to bring the com-
plaint for visitation in the first place;
he certainly did not have justification
in maintaining the suit. The Plaintiff
promised that he would not maintain
the suit if either the custody evaluator
or the children’s best interest attorney
recommended against the Plaintiff
having visitation. Both found it was not
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in the children’s best interest to have
the Plaintiff awarded visitation. The
Plaintiff could have voluntarily dis-
missed his complaint at this point in
time and saved the Defendants con-
siderable f inancial and emotional
stress then allowing this case to go to
trial. Still Mr. Cogswell reneged on his
promise and elected to proceed to
trial, all the while ignoring the best
interest of the children.

We agree that the court erred in stating that Bair
recommended against  v is i tat ion. But,  as the
Memorandum Opinion and Order indicated, the Bair
Report was not the sole basis for the court’s conclu-
sion. The court indicated that appellant lacked justifica-
tion in continuing after the reports of both Bair and
Smith “found that it would not be in the children’s best
interest to have the Plaintiff awarded visitation.” And,
the court correctly summarized Smith’s recommenda-
tion, which was not favorable to appellant. In her
report, Smith stated: “I do not believe that visitation
between the children and Mr. Cogswell is in their best
interests.”

Fur thermore, visitation was not an issue on
remand. And, to the extent that Bair’s recommendation
was pertinent to the issue of substantial justification,
Cogswell I rejected any suggestion of substantial justi-
fication. See Brown, supra, 409 Md. at 595; Green-
briar Condo., supra, 387 Md. at 740; In re Yve S., 373
Md. at 616; Muthukumarana, supra, 370 Md. at 477
n.20.

For these reasons, the error was harmless.

IV.
Appellant complains that the court improperly

remarked that appellant thought Wilson “was a liar,
and that he hoped that Bradley would one day see
through his mother’s l ies”; displayed “animosity
towards” Wilson; “failed to give any significant consid-
eration towards Nicole”; and was abrasive and con-
frontational at the remand hearing. Appellant acknowl-
edges, however, that “these remarks of the Circuit
Court are not relevant to the matter upon which this
appeal is based.”

Because we agree with appellant that the court’s
statements are not relevant to the issues, we decline
to address them.

JUDGMENT AFFIRMED.
APPELLANT TO PAY COSTS.

FOOTNOTES
1. Appellant was self-represented at the trial in October
2006, and at the hearings on remand, held on January 18,
2008 and March 25, 2008. However, appellant was repre-
sented from the inception of his suit until his attorney’s with-
drawal in March 2006. He was also represented for about ten
days in November 2007.

2. The circuit court’s decision is referred to as an “opinion
and order” in Cogswell I. However, it appears on the docket
sheet as “Memorandum Opinion and Order Denying Plaintiffs
[sic] Petition for Visitation.”

3. Appellees had separate counsel at trial. However, since
then, they have been jointly represented, including the first
appeal.

4. We have not been provided with the pleadings or orders
filed in the circuit court prior to the remand. We have relied
on the docket sheets and the facts set forth in this Court’s
earlier opinion.

5. Our factual summary is derived largely from the remand
hear ing on March 25, 2008, and from the cour t ’s
Memorandum Opinion and Order of May 2, 2008. However,
because appellant does not challenge the ruling pertaining to
visitation, we need not recount, in detail, the facts pertinent
to that issue. Cf. Washington v. State, 180 Md. App. 458, 461
n.2 (2008); Singfield v. State, 172 Md. App. 168, 170, cert.
denied, 398 Md. 316 (2007); Martin v. State, 165 Md. App.
189, 193 (2005), cert. denied, 391 Md. 115 (2006).

6. There is no explanation for the delay. We note that the
docket sheet does not list Bair as one of the individuals who
testified at trial. Nor is Bair mentioned in Cogswell I.

In preparing her evaluation, Bair conducted a joint
interview with appellant and appellees, an individual inter-
view with appellant, an interview with appellees together, and
collateral interviews. Additionally, Bair reviewed materials
provided by the parties and other agencies, and she visited
appellant’s residence in Pennsylvania, along with Kreimer,
Bradley, and Nicole.

7. Three counsel fee petitions were filed in 2006, but none
are included in the record. The filings are reflected in the
docket entries, however.

8. The circuit court docket shows that the “Memorandum
Opinion and Order Denying Plaintiffs [sic] Petit ion for
Visitation” was filed on February 5, 2007, and entered on
February 6, 2007. In Cogswell I, slip op. at 4, the Court stat-
ed that it was filed on February 6, 2007. In any event, the
Memorandum Opinion and Order is not included in the
record.

9. Maryland Rule 1-341 provides:

Bad faith – Unjustified proceeding.
In any civil action, if the court finds that the conduct of

any party in maintaining or defending any proceeding was in
bad fath or without substantial justification the court may
require the offending party or the attorney advising the con-
duct or both of them to pay to the adverse party the costs of
the proceeding and the reasonable expenses, including rea-
sonable attorney’s fees, incurred by the adverse party in
opposing it.

10. We noted that Cogswell did not appeal the denial of his
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petition for visitation. Rather, he appealed only the award of
attorneys’ fees. Cogswell I, slip op. at 6.

11. The docket sheet shows that a court proceeding occurred
on March 25, 2008. However, the transcript of this proceed-
ing reflects that the hearing occurred on March 24, 2008. We
will rely on the docket entry.

12. Appellant’s prior employer is not identified in the record.
We note that appellant did not produce documentary evi-
dence to support his claim that he earned $43,000.

13. In the docket, Dawn Nee is also referred to as “Anderson”
or “Anderson-Nee.”

14. According to Kreimer, Nee’s fees exceeded those of
Saylor because Nee f i led mot ions on behal f  of  both
appellees, although Wilson was initially represented by
Saylor.

15. In appellant’s brief, the name appears as “Edge Grove”
and “Edgegrove.” This road is spelled “Edge Grove” in appel-
lant’s Aurora Loan Application and on his income statement;
in the mortgages documented in Defendants’ Exhibits 9 and
11; and in appellees’ brief.

16. Later, appellees’ counsel stated to appellant: “For the
[Edgegrove Property], you didn’t supply me with anything —
.” Appellant interjected: “That’s where all the money is going.”

17. The loan was for $300,000. At the hearing in January
2008, appellant testified that he only withdrew $270,400 of
the $300,000.

18. In regard to this mortgage, the application was not admit-
ted into evidence. Therefore, we do not know appellant’s
claimed income on that application.

19. The promissory note is not in the record, and we do not
know the term of the note.

20. The record contains no evidence of the sale price. In
regard to th is second lot ,  the c i rcui t  cour t ’s 2008
Memorandum Opinion and Order, discussed infra, stated:
“The Plaintiff testifies that he owns another vacant lot next to
the property sold that he is contracting to sell to the same
buyers which is valued at sixty-f ive thousand dol lars
($65,000).” We have not found any evidence in the record as
to the value.

21. We do not know the source of the pension.

22. Appellant testified that he only had two bank accounts
because he “closed the savings accounts.” However,
Defendants’ Exhibits 13-15 showed that appellant had three
bank accounts at Adams County National Bank.

23. Appellant deposited $52,600 in January 2007; $5,000 in
February 2007; $43,000 in April 2007; $45,000 in May 2007;
$45,300 in July 2007; $30,300 in September 2007;
$18,248.55 in October 2007; and $18,000 in November 2007.

24. Based on our calculat ions, some of the specif ied
amounts are not correct. In 2006, Account 1 had a total of
$32,952.62 in deposits, according to appellees, but it
appears to us that the correct total was $39,389.80. The
specified total of $117,533.03 for 2007 included deposits
from 2008; we believe that the correct sum was $111,153.84.
For Account 2, the summary listed deposits of $252,448.55
for 2007, but the correct total appears to be $257,448.55.
These variances are not material, however.

25. The evidence showed that Saylor charged Wilson $82.89

in costs, which the court omitted. If the court had included
those costs, the Total would have been $9,289.89.

26. In Defendants’ Exhibit 6, Nee certified that her hourly
billing rate was $250 per hour, although she only charged
Kreimer $175 per hour.

27. This figure, which was relied upon by the court in calcu-
lating its “Total Award for Costs and Attorney’s Fees,” is $35
less than the total in Defendants’ Exhibit 6, i.e., Nee’s affi-
davit for the period when she only represented Kreimer. The
court explained the discrepancy in a footnote, stating that it
would not award the $35 for a “.20 hour bill as prayed for a [ ]
telephone conversation between attorney Nee and Keven
Kreimer regarding child support, as it does not relate to the
petition for visitation by Plaintiff. See Defendant’s Exhibit
6. . . .”

28. We assume that the sum of $448.47 is a typographical
error, because the actual costs, as represented on Nee’s affi-
davit, were $448.87. Moreover, the sum in the court’s “Total”
column comports with the use of “$448.87.”

29. As noted, two of the mortgage loan applications stated
that appellant had a monthly income of $10,000.

30. Appellant further explained: “The Circuit Court’s reference
to the Appel lant paying twenty-f ive thousand dol lars
($25,000.00) was not related to them attending a private
school. It was a settlement offer leading up to the initial
appeal.” We find no reference to this “settlement offer” in the
record.

31. Although the comment in Cogswell I was dicta, the
Court’s comment was well founded.

32. Appellees also argue that, while Bair’s report was “includ-
ed in the Record Extract, [it is] not a part of this record.”
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On July 6, 2006, the Baltimore City Department
of Social Services (“the Department”), appellant, found
that Antoine Travers, appellee, was responsible for
“indicated child abuse”1 of his then-twelve-year-old
daughter, Ariana. On August 22, 2006, Travers admin-
istrat ively appealed the f inding to the Off ice of
Administrative Hearings (“OAH”), and a contested
hearing was held on February 4, 2008.2 On March 18,
2008, the OAH affirmed the Department’s determina-
tion, concluding that the Department established by a
preponderance of the evidence that Travers had
abused his daughter. On April 22, 2008, Travers peti-
t ioned for judicial review in the Circuit Cour t for
Baltimore City. On November 21, 2008, the circuit
court vacated the OAH decision and remanded the
case, holding that the agency had “failed to fully and
properly consider the entirety of evidence presented
and contentions claimed when making a decision in
this matter.”

The Department appealed and presents one
question for our review, which we rephrase as follows:

Was there substantial evidence
in the record from which the OAH
could find that appellee was responsi-
ble for “indicated child abuse” of his
daughter? 

We agree with the Department that the OAH decision

was supported by substantial evidence and therefore
shall vacate the circuit court’s judgment.

BACKGROUND 
At approximately 8:30 p.m. on May 23, 2006,

Off icer Gabbard of  the Bal t imore City Pol ice
Depar tment responded to a repor t of a “common
assault” at the Travers’ home in Baltimore City. Upon
arriving at the home, the officer was met at the front
door by Ariana Travers, who was twelve years old at
the time and approximately 5’9 and between 151 and
164 pounds.3 According to the officer’s report, Ariana
was crying and said, “My dad hit me, he’s right there.”
The officer observed a 6’3,4 240 lb. man walking down
the stairs. The man identified himself as Antoine
Travers (“Travers”), Ariana’s father. After Ariana and
her seventeen-year-old foster sister, Brenda Lehman,
went outside, the officer interviewed Travers.

Travers told the officer that at around 8 p.m., he
quarreled with Ariana about the way she was washing
dishes. According to Travers, Ariana began “talking
back” to him, so he slapped her in the face. Travers
insisted that he did not injure his daughter. The officer
asked for Travers’s identification, to which Travers
responded that he did not have identification with him.
The officer instructed Travers to look for his identifica-
tion and then went outside and interviewed Ariana and
Brenda on the front patio.

Ariana told the officer that at approximately 8
p.m., she was washing dishes in the kitchen, when her
father began complaining about the way she was per-
forming that chore. Ariana said that she “talked back”
to her father, but could not remember what she said.
Her father then hit her with a closed fist on her right
cheek. Ariana attempted to fend off her father by hit-
ting him on his arm. Travers then grabbed Ariana’s
arms, pushed her onto the floor, and shook her, caus-
ing the back of Ariana’s head to strike the floor three
times. The incident took place while Ariana’s five-year-
old sister, Arrin, was in the room. Ariana was able to
escape her father’s grasp and went to the living room,
where she told Brenda, who did not witness the inci-
dent, what had happened. About a half hour later,
Brenda called 911. Brenda later told the officer that
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when she made the call, Travers picked up a different
phone in the house and listened. He became angry
and told Brenda to leave the house. The off icer
observed an abrasion on the inside of Ariana’s bottom
lip, redness on her right cheek, and redness at the
back of her head.

When Officer Gabbard completed interviewing
the girls, Officer Thomas, who had arrived at the
home, stood on the patio and asked Travers, who was
inside the foyer of his home, to provide identification.
Travers did not comply and instead locked the door to
his home, precluding the officers from entering. At
about 9 p.m., Travers’s twenty-year-old son, Antoine
Travers, Jr., arrived, unlocked the door, and permitted
the officers to enter the home. After Travers did not
respond to the officers’ calls from the foyer, Antoine Jr.
found his father upstairs with his two younger daugh-
ters, Arrin and Autumn, who were five and three-
years-old, respectively. Antoine Jr. reported to the offi-
cers that his father refused to come downstairs. The
shift commander, Sergeant Messner, arrived at the
scene and, after assessing the situation, advised
Officer Gabbard to take Ariana to the station for ques-
tioning.

Gabbard took Ariana, who was accompanied by
her aunt, to the station and then contacted Child
Protective Services (“CPS”). Prior to this incident, CPS
had never been involved with the Travers family. Jose
Showell, a case worker at CPS, advised the officer to
bring Ariana to Johns Hopkins Hospital for evaluation.
Ariana’s mother, Lavonne Travers, met the group at the
hospital. A physician and a resident examined Ariana
and advised the officer that Ariana’s injuries were con-
sistent with physical child abuse. The hospital’s med-
ical report indicated that Ariana suffered from mild
edema on her right cheek and back of her head, and a
swollen lower lip. Showell arrived at the hospital and,
after interviewing Ar iana and Lavonne, al lowed
Lavonne to take custody of Ariana, Brenda, and her
two younger daughters and bring them to reside at
Lavonne’s mother’s home. The officer then obtained an
arrest warrant for Travers. He attempted, unsuccess-
fully, to serve Travers with the warrant.

On May 26, 2006, Eunice Stokes, a case manag-
er for CPS who was assigned to investigate the matter,
interviewed Ariana, her father, and other family mem-
bers, and obtained more details about the incident and
Travers’s general behavior towards his family. Ariana
told Stokes that, on the evening of the incident, her
father questioned her about the way she was washing
the dishes, she answered him, and he said, “I did not
ask for a response.” Travers held his hand open as if to
slap Ariana, but then closed his fist and hit her. Ariana
hit him back with a closed fist. Ariana told Stokes that
her father was verbally abusive to her and her mother.

She said that her father “had never really hit her like
that before,” but once dragged her out of Brenda’s bed-
room and threw her into her own bedroom, which left
her with a scratch on her knee and a scar on her right
arm. Stokes observed that Ariana’s lip was still swollen
three days after her father hit her.

Brenda told Stokes that she did not witness the
incident, but Ariana came to her shortly afterwards,
and Brenda observed Ariana’s injuries and blood on
the collar of her blouse. Brenda confirmed that Travers
verbally abused her, Ariana, and her foster mother,
Lavonne, calling them “bitches” and often using profan-
ity when talking to them. She stated that her foster
father physically abused Ariana and corroborated
Ariana’s account of the incident when Travers dragged
her out of Brenda’s room, but she had never seen him
hit any of the other children. According to Brenda,
Lavonne was not aware of the severity of her hus-
band’s abuse because he reserved his physical abuse
for when she was out of the house. Antoine Jr. told
Stokes that he often squabbled with his father, and
that his father was verbally abusive to the children and
was constantly belittling Lavonne in front of the chil-
dren. Lavonne was not home when the incident
occurred, but confirmed to Stokes that her husband
could be “demeaning and arrogant” towards women.
Lavonne’s mother told Stokes that her son-in-law could
be very controlling, verbally abusive, and uncoopera-
tive.

Arrin, who witnessed the incident, told Stokes
that her father hit Ariana and then forced her to the
floor and banged her head four or five times on the
floor. According to Stokes’s report, Arrin said that
Travers attempted to choke Ariana and told her that
“he was going to kill her,” and Ariana said to her father,
“watch your back because you may not wake up.” Arrin
also claimed that her father hit her as well, but other
family members told Stokes that this was untrue, as
Arrin was her father’s “pet.”

Stokes also spoke with Travers, who told her that,
prior to the incident, he had “been having issues with
Ariana” acting defiant and disgruntled, and “talking
back” to him. He said that on the evening of May 23,
he asked Ariana to wash the dishes and she became
confrontational and said, “fuck you,” so he smacked
her in the mouth. According to Travers, his daughter
fought back, so he grabbed her face and held her
down.

After concluding her investigation, Stokes com-
pleted a “Child Abuse Report Disposition,” in which she
found that Travers had committed “indicated child
abuse.” Pursuant to Maryland Code (1999, 2006 Repl.
Vol., 2009 Supp.), Section 5-706.1(b) of the Family
Law Article (“FL”), the Department notified Travers that
he had been found responsible for indicated child



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT JULY 2010    141

abuse; that he could appeal  to the OAH the
Department’s finding, see FL § 5-706.1(b); and that if
he did not exercise his right to appeal or if his appeal
would be unsuccessful, he may be identif ied as
responsible for indicated child abuse in a central reg-
istry, see FL § 5-714(e). On August 23, 2006, Travers
administratively appealed the agency’s finding, and the
OAH held a contested hearing on February 4, 2008.
Stokes testified on behalf of the agency and relayed
some of her findings. Stokes’s report, as well as the
police report and photographs, and hospital records
were admitted into evidence.

Travers testified at the hearing, painting a differ-
ent picture of the incident and adding more details to
his version of the events than he had told Stokes or
the police officers. Travers testified that, prior to the
incident, Brenda had been negatively influencing
Ariana, causing Ariana to act out of character. He said
that on the evening of May 23, 2006, he asked Ariana
to wash the dishes and she became confrontational
and talked back to him. According to Travers, he said
to Ariana something to the effect of, “I’m not asking
you to respond to anything that I’m asking you to do,
just do what you’re asked to do and go on about your
business.” Ariana responded, “fuck you.” Travers
became very angry and smacked Ariana in the mouth.
He claimed that he did not punch her in the mouth with
a closed fist. According to Travers, his daughter
became very irate and began swinging at his head and
face, so he grabbed her face and held her down “just
to retain her [and] keep her from hurting herself.”
Ariana then tried to grab a knife, so Travers tried to
keep her away from the knives by putting her down on
the floor. Ariana kept trying to fight, so Travers leaned
on her so she couldn’t get up and held her there until
she calmed down enough that he could let her go.
Travers testified that he did not slam his daughter’s
head on the ground, but merely tried to keep Ariana
from hurting him or herself. On cross-examination, he
said that if Ariana hit her head, “it was during the tus-
sle,” but he did not intentionally cause her head to
strike the floor.

Travers testified that he did not notice that Ariana
suffered any injuries. Upon being asked during cross-
examination how he did not notice Ariana’s cut lip and
swelling that were subsequently documented by med-
ical reports, Travers answered, “Well, me not being a
doctor, it would be difficult for me to explain. But what I
would say is from the explanation was [sic] the injury
was inside of her mouth, so I wouldn’t have been able
to see inside of her mouth unless I looked inside her
mouth.” He was also asked during cross-examination
why he did not tell Stokes that Ariana was out of con-
trol and tried to grab a knife. Travers responded that
Stokes only spoke to him briefly on the phone and said
that she would talk to him further and take a state-

ment, but she never followed through with that.
On March 18, 2008, the presiding administrative

law judge (“ALJ”) issued his decision. Included in his
finding of facts were that: (1) Travers had a history of
verbal and physical abuse towards family members;
and (2) Travers intended to discipline Ariana by hitting
her, and when Ariana hit him back, he pushed her onto
the floor and shook her causing her head to strike the
floor multiple times. The ALJ concluded that the
Department established by a preponderance of evi-
dence its finding that Travers was responsible for indi-
cated child abuse, and therefore the Department “may
identify [Travers] in a central registry as an individual
responsible for indicated child abuse.”

On April 22, 2008, Travers petitioned for judicial
review in the circuit court. The parties filed memoran-
da, and the court held a hearing on September 2,
2008. On November 21, 2008, the court issued an
order vacating the OAH decision and remanding the
case to the agency for a new hearing. The cour t
explained in an accompanying memorandum opinion
that the ALJ failed to properly consider whether
Travers’s actions were merely in self-defense, and
whether they amounted to reasonable corporal punish-
ment. The Department’s timely appeal followed.

DISCUSSION 
Standard of Review 

In Charles County Department of Social Services
v. Vann, 382 Md. 286, 294-96 (2004) (some citations
omitted), the Court of Appeals described the stan-
dards of judicial review of the final decision of an
administrative agency:

As a cour t  s i t t ing in judic ia l
review of an administrative agency
decision, this Court reviews the deci-
sion in the same posture as that of
the courts below. That is to say, we
reevaluate the decision of the agency
under the same statutory standards
as would the circuit court, ahd we do
not employ those standards to reeval-
uate the decision of the circuit or
intermediate appellate court.

Under our holding in C.S. v.
Pr ince George’s County Dep’ t  of
Social Servs., 343 Md. 14, 680 A.2d
470, a challenge to the entry of one’s
name in a central registry as an “indi-
cated child abuser” pursuant to FL §
5-701 is a contested case within the
meaning of the Maryland Administra-
tive Procedure Act, Md. Code (1984,
1999 Repl. Vol., 2003 Cum. Supp.)[,]
§ 10-202(d)(1) of the State Govern-
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ment Article. . . .
SG § 10-222(h) sets forth stan-

dards of judicial review over agency
decisions in contested cases and
varies those standards depending on
the type of agency determination
under scrutiny. With regard to agency
factual determinations, the standard
of review is whether the finding is
“unsupported by competent, material,
and substantial evidence in light of the
ent i re record as submit ted,” also
known as substantial evidence review.
SG § 10-222(h)(3)(v). Under substan-
tial evidence review of an agency’s
factual findings, a court is limited to
ascer taining whether a reasoning
mind could have reached the same
factual conclusions reached by the
agency on the record before it.

With regard to agency legal con-
clusions, judicial review is less defer-
ential to the agency. When an agency
makes “conclusions of law” in a con-
tested case, the APA permits the
court, on judicial review, to decide the
correctness of the agency’s conclu-
sions and to substitute the cour t’s
judgment for that of the agency’s. SG
§ 10-222(h)(3)(i)-(iv). Even with con-
clusions of law, however, an agency’s
legal interpretation of the statute it
administers or of its own regulations
is entitled to some deference from the
courts.

Other agency decisions fall with-
in categories that are neither legal
conclusions nor factual findings and
some fall within both. These latter sort
commonly are known as “mixed ques-
tions of law and fact” or applications
of law to facts: The agency has cor-
rectly stated the law and its fact-find-
ing is supported by the record, but the
question is whether it has applied the
law to the facts correctly. When the
agency decis ion being judic ia l ly
reviewed is a mixed question of law
and fact, the reviewing court applies
the substantial evidence test, that is,
the same standard of review it would
apply to an agency factual finding.

Analysis 
As defined by FL Section 5-701(b)(1), child

abuse is 
the physical or mental injury of a child
by any parent or other person who
has permanent or temporary care or
custody or responsibility for supervi-
sion of a child, or by any household or
family member, under circumstances
that indicate that the child’s health or
welfare is harmed or at substantial
risk of being harmed[.] 

After receiving a report of suspected child abuse,
the Department is directed to conduct a thorough
investigation and make a complete written report of its
findings. FL § 5-706(a), (i). The Department may make
one of several dispositional findings. In this case, the
Department found that there was “indicated child
abuse,” which “means that there is credible evidence,
which has not been satisfactorily refuted, that abuse,
neglect, or sexual abuse did occur.” FL § 5-701(m). A
finding of indicated child abuse is appropriate if there
is credible and unsatisfactorily refuted evidence that a
parent, caretaker, or household or family member
caused a physical injury to a child, and the “nature,
extent, and location of the injury indicate that the
child’s health or welfare was harmed or was at sub-
stantial risk of harm.” Dep’t of Human Resources v.
Howard , 397 Md. 353, 355 n.1 (2007); COMAR
07.02.07.12A. In order to uphold the Department’s
finding of indicated child abuse, the OAH was required
to find by a preponderance of the evidence that the
finding was consistent with the law and supported by
credible evidence. COMAR 07.02.26.14B(2).

In his decision, the ALJ found:
A preponderance of the evi-

dence supports that [Travers] struck
Ar iana once on her face with his
hand, causing injuries to her face and
head. The investigation conducted by
a Baltimore City police officer and Ms.
Stokes demonstrated that Ariana, and
her sister (Arrin), provided consistent
accounts of the May 26, 2006 inci-
dent. The evidence ref lects that
[Travers] became very upset and
struck Ariana on the face. The evi-
dence fur ther shows that [Travers]
was out of control when he pushed
Ariana down and banged her head
several times on the floor. Moreover,
when the police arrived at the family
residence, shortly after the incident,
[Travers], after initially speaking to an
officer, failed to comply with a police
request for identification, and closed
the door of his residence.
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Based on the child’s statements,
the local depar tment’s repor t, the
police and medical reports, and the
photographs of the bruise on her face,
I conclude that Ariana’s injuries result-
ed from [Travers’s] actions, and not
from her thrashing about on the floor,
as suggested by [Travers]. The bruise
on Ar iana’s cheek was a medium
sized red mark with mild swelling that
was obviously caused by significant
force. Additionally, the credible evi-
dence of record also documents a
mark and swell ing on the back of
Ariana’s head. At the hearing, my own
observations of [Travers] show that he
is a rather large individual. At the time
of the incident, approximately twenty-
one months prior to the hearing, he
was six feet three inches tall, and
weighed 240 pounds. By virtue of his
size, [Travers] was clearly capable of
inflicting such an injury on the child,
who was considerably smal ler  in
stature. Based upon the photographic
and documentary evidence, I do not
find credible [Travers’s] statements
that he did not hit Ariana with a closed
hand, or his suggestion that the bruis-
es resulted from her own movements
during the altercation. Striking a child
with such force on the face and bang-
ing her head on a floor creates a sig-
ni f icant r isk of  harm. [Travers’s]
actions could have resulted in an
injury to the eyes, ears, spinal cord, a
concussion, or a severe brain injury.
Thus, I find that the fourth element of
abuse, substantial risk of harm to the
child’s health or welfare, has been
shown.

The ALJ then addressed whether Travers’s
actions may have been accidental or were justified as
reasonable corporal punishment:

I further conclude that [Travers’s]
actions were reckless, as opposed to
accidental, and constituted indicated
child abuse. Taylor v. Harford County
Dep’t of Social Services, 384 Md. 213
(2004). [Travers] struck the child,
pushed her to the floor, choked her,
and repeatedly banged her head on
the f loor. These act ions,  which
occurred at a time when [Travers] was
very upset, are demonstrative of reck-
less,  not accidental  behavior.

Moreover, the evidence failed to sup-
port that [Travers] was engaged in a
disciplinary session characterized by
reasonable corporal punishment when
he injured Ariana. Charles County
Dep’t of Social Services v. Vann, 382
Md. 286 (2004). [Travers] used suffi-
cient force on the child to leave a
bruise that was clearly visible two
days later. Addit ional ly,  [Travers]
banged the child’s head against the
floor on at least three occasions.
These actions by [Travers] are not
consistent with reasonable corporal
punishment because [Travers] intend-
ed to deliver a blow that landed exact-
ly where he wanted. The blow struck
by [Travers], when combined with the
banging of the child’s head, disregard-
ed the risk of injury brought about by
his actions and, by doing so, his force-
ful discipline became unreasonable.

The circuit court vacated the OAH’s decision for
the following reasons:

[Travers] presents two questions
that this Court takes into considera-
tion in its decision. First, the question
is whether [Travers’s] actions were
reckless and thereby constitute indi-
cated abuse, or were they actions of
self-defense. Evidence of the minor
child’s injuries was admitted at the
hear ing via the police repor t, the
Depar tment’s record, and hospital
reports. However, [Travers] expressly
testified that the minor was not only
disrespectful, but fighting him and
reaching for a dangerous and deadly
weapon. [Travers] testified that he
held the child down in an attempt to
prevent her from harming him. The
ALJ finds recklessness, but there
appears to be no consideration of the
existing threat to [Travers] and/or the
legal excuse for [Travers’s] conduct.
An absence of the intent to injure
must be given weight and duly consid-
ered by the ALJ; i f  there is an
absence of such intent, the next step
is to determine whether the conduct in
quest ion was reckless. Taylor v.
Harford County Dep’ t  of  Social
Services , 384 Md. 213 (2004).
Reckless behavior is that which cre-
ates a substantial and unjustifiable
risk of harm to others due to con-
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scious disregard. Id. The ALJ’s deci-
sion makes no attempt to analyze the
correlation between [Travers’s] actions
and risk to the child in light of the
totality of the existing circumstances.
Specifically, the record is void of any
actions by [Travers] that can be rea-
sonably considered as acting with
conscious disregard of the child’s
safety and welfare.

Second, the ALJ concluded that
[Travers’s] actions were not reason-
able corporal punishment. . . . The ini-
tial physical contact was an act of cor-
poral punishment. The record is void
of any indication of malice or extreme
cruelty. The reasonableness of the
corporal punishment was given little
or no real consideration. The ALJ
alludes to corporal punishment in his
decision, yet fails to specify the stan-
dard, evidence, and reasoning to sub-
stantiate his assessment and nullifica-
tion of [Travers’s] contentions.

The [Department] erroneously
presents the question at hand as to
whether the ALJ properly found that
the Depar tment met its burden of
proof. In essence, the issue is
whether the ALJ properly considered
and weighed all the evidence while
making his findings, as required by
due process. It is not for this Court to
make factual determinations in admin-
istrative matters nor to question the
factual  f indings of  the agency.
However,  th is Cour t  does have
responsibility to ensure that all evi-
dence presented is given proper con-
sideration and that the reasoning stat-
ed for the agency’s determinations
correctly support such decision. Here,
the ALJ failed. The evidence indicates
inappropriate verbal and physical con-
duct of the child (one of 5’9” and 164
lbs. — adult size) that necessitated
discipline. Where an agency’s finding
is unsupported by the evidence and
the record, the Court must remedy the
agency’s failure.

What is clear in the findings is
that the ALJ arbitrarily adopts the
premise that: (1) corporal punishment
is always inappropriate, which is not
the law, and (2) that the child’s con-

duct did not merit punishment.
(Some citations omitted).

We disagree with the circuit court and hold that
the ALJ’s decision was supported by substantial evi-
dence in the record. The circuit court expressed con-
cern that the OAH did not adequately consider
whether Travers’s actions were reckless and con-
sciously disregarded the risk to Ariana or were merely
in self-defense. In Taylor v. Harford County Department
of Social Services, 384 Md. 213, 227-32 (2004), the
Court of Appeals wrote:

COMAR 07.02.07.12C(2)(a)(i) allows
for a finding of “ruled out child abuse”
if “the act causing the injury was acci-
dental or unintentional and not reck-
less or deliberate.” Conduct that is
“reckless,” in a legal sense, is defined
as being “characterized by the cre-
ation of a substantial and unjustifiable
risk of harm to others and by a con-
scious (and sometimes deliberate)
disregard for or indifference to that
risk. . . . Reckless conduct is much
more than mere negligence: it is a
gross deviation from what a reason-
able person would do.” BLACK’S LAW
DICTIONARY 1298 (8th ed. 2004)
(emphasis added). “Reckless” conduct
is generally synonymous with that
which is “grossly negl igent.” See
BLACK’S LAW DICTIONARY 1298
(“Recklessness involves a greater
degree of fault than negligence but a
lesser degree of fault than intentional
wrongdoing.”) 

* * *
We hold that, under the circum-

stances here present, the intentional
act  must be shown to have been
either reckless in its nature or deliber-
ately intended to harm the child in
order for a finding of “indicated child
abuse” to be made.

The OAH adequately addressed whether Travers
created a substantial and unjustifiable risk of harm to
Ariana when he struck her in the face, pushed her to
the floor, and caused her head to strike the floor sever-
al times, writing:

Striking a child with such force on the
face and banging her head on a floor
creates a significant r isk of harm.
[Travers’s] actions could have resulted
in an injury to the eyes, ears, spinal
cord, a concussion, or a severe brain
injury. Thus, I find that the fourth ele-
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ment of abuse, substantial r isk of
harm to the child’s health or welfare,
has been shown.

* * *
[Travers] struck the child, pushed her
to the floor, choked her, and repeated-
ly banged her head on the f loor.
These actions, which occurred at a
time when [Travers] was very upset,
are demonstrative of reckless, not
accidental behavior.

A reasoning mind could have reached the conclusion
that Travers’s actions created a significant risk of harm
to Ariana. The circuit court’s statements that “[t]he
ALJ’s decision makes no attempt to analyze the corre-
lation between [Travers’s] actions and risk to the child
in light of the totality of the existing circumstances” and
that “the record is void of any actions by [Travers] that
can be reasonably considered as acting with con-
scious disregard of the child’s safety and welfare” are
simply not correct.

Moreover, the ALJ was entitled to reject Travers’s
claim of self-defense as not credible. Whereas Ariana’s
accounts of the incident remained consistent when
talking to the police officer and the CPS case manager
shortly after the incident occurred, Travers did not
mention his claim of self-defense until testifying at the
contested hearing a year-and-a-half after the incident
took place. Certainly, the evidence in the record that
Travers was consistently verbally abusive to those in
his household and, on a prior occasion, dragged
Ariana out of her foster sister’s room, causing her
minor injuries, lent support to the ALJ’s finding that
Travers was “very upset and struck Ariana on the face
. . . [and] was out of control when he pushed Ariana
down and banged her head several times on the floor.”
Finally, it was reasonable for the ALJ to conclude that
Travers, at 6’3 and 240 lbs., was not at risk of being
injured by his 5’9, 151-164 lbs. daughter. A reasonable
fact-finder could therefore find not credible Travers’s
claim of self-defense.

The circuit court also expressed concern that the
ALJ failed to properly consider the reasonableness of
Travers’s actions as corporal punishment. FL Section
4-501(b)(2) provides: “Nothing in this subtitle shall be
construed to prohibit reasonable punishment, including
reasonable corporal punishment, in light of the age
and condition of the child, from being performed by a
parent or stepparent of the child.” In Vann, 382 Md. at
299, the Court wrote that 

the reasonableness of corporal pun-
ishment depends not simply on the
misbehavior of  the chi ld and the
amount of force used in the punish-
ment from the parent’s perspective,

but also on the physical and mental
maturity of the child, and the propriety
of the decision to use force in circum-
stances that may increase the poten-
tial for serious injury.

While Ariana’s profanity towards her father may have
merited some discipline, a reasoning mind could have
reached the OAH’s conclusion that a 6’3, 240 pound
man’s close-fisted blow to Ariana’s face and subse-
quent banging of her head on the floor created serious
risks of injury and were therefore not reasonable cor-
poral punishment.

Finally, there is nothing in the record to suggest
that “the ALJ arbitrarily adopt[ed] the premise[s] that:
(1) corporal punishment is always inappropriate, which
is not the law, and (2) that the child’s conduct did not
merit punishment,” as the circuit court apparently per-
ceived.

As noted, “[u]nder substantial evidence review of
an agency’s factual findings, a court is limited to ascer-
taining whether a reasoning mind could have reached
the same factual conclusions reached by the agency
on the record before it.” Vann, 382 Md. at 295. A court
reviewing an agency decision does not have discretion
to reverse or vacate merely because it disagrees with
the agency’s factual findings. The circuit court asserted
that it was not second-guessing the agency’s factual
findings, but ensuring that the OAH consider all evi-
dence and provide sound reasoning for its decision.
However, the court in fact, substituted its assessment
of the facts for the OAH’s. The ALJ’s decision was sup-
ported by substantial evidence in the record and we
therefore vacate the circuit court’s order and remand
to the circuit court with instructions to affirm the OAH’s
decision.

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE CITY VACATED.

CASE REMANDED TO THAT COURT
WITH INSTRUCTIONS TO AFFIRM THE

DECISION OF THE OFFICE OF
ADMINISTRATIVE HEARINGS.

COSTS TO BE PAID BY APPELLEE.

FOOTNOTES
1. A finding of “[i]ndicated [child abuse] means a finding that
there is credible evidence, which has not been satisfactorily
refuted, that abuse, neglect, or sexual abuse did occur.” Md.
Code (1999, 2006 Repl. Vol., 2009 Supp.), § 5-701(m) of the
Family Law Article.

2. A hearing was initially scheduled for August 13, 2007, but
was postponed until October 10, 2007, at Travers’s request.
Travers failed to appear on October 10, and, on October 22,
2007, the OAH issued a default order dismissing Travers’s
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administrative appeal. On November 7, 2007, Travers moved
to modify or vacate the default order, stating that he did not
appear on October 10 because he was ill. The Department
did not respond to that motion. On November 26, 2007, the
OAH vacated the default order and directed the matter to be
scheduled for a hearing.

At the February 4, 2008 hearing, the Department’s
counsel moved to vacate the order vacating the default order,
arguing that she was not properly served with Travers’s
motion to vacate and did not receive the November 26, 2007
vacating order until two weeks prior to the hearing. At the
hearing, the administrative law judge (“ALJ”) reserved ruling
on that motion and the hearing proceeded on the merits. In
his March 18, 2008 decis ion,  the ALJ denied the
Depar tment ’s mot ion,  g iv ing “ l i t t le credence to the
[Department’s] counsel’s claim that she ‘was not properly
served’ with the Order.” The decision then addressed the
matter on the merits.

3. The child’s weight at the time of the incident is a matter of
some dispute. Three different figures appear in the record:
151, 160 and 164 pounds.

4. The officer indicated in his report that Travers was 6’3.
Travers testified that he was 6 feet and 2½ inches tall.



MARYLAND FAMILY LAW MONTHLY SUPPLEMENT JULY 2010    147

On February 20, 2009, appellees, Raymond R.
and Renee R. (collectively, “Petitioners”), filed a peti-
tion for independent adoption of Ashley Marie L.
(“Ashley”), in the Circuit Court for Charles County. On
May 29, 2009, Ashley’s biological father, Roger M.
(“appellant”), filed an objection to the adoption. On
September 1, 2009, the court issued an order appoint-
ing counsel for appellant.1

A hearing was held on September 25, 2009, at
which time appellant, through counsel, moved; (1) to
transfer the case to the Circuit Court for St. Mary’s
County; (2) to recuse the presiding judge; and (3) for a
continuance. The cour t denied all three motions.
Immediately after the trial, the court announced its rul-
ing and signed an order, granting the Petitioners’
request. Specifically, the court terminated the parental
rights of appellant and the biological mother, Christie
L.,2 and declared Ashley to be the “adoptive child” of
Petitioners. The order granting adoption was entered
on September 28, 2009, and appellant timely filed a
notice of appeal.

QUESTIONS PRESENTED
Appellant presents the following questions:

1) Did the circuit court abuse its dis-
cretion, and thereby deprive the
appellant due process of law, by
denying him a continuance of the
trial so that he could realize the
benefit of counsel and more time
to prepare his defense?

2) [Did) the circuit court commit[] an
error of law when it failed to apply
the presumption that the continu-
ation of the parent-child relation-
ship is in the best interest of the
child and was [the court] clearly
erroneous when it found that the
Petitioners had proven by clear
and convincing evidence that
there were grounds to grant the
adoption over the objection of
appellant[?]

Finding no error or abuse of discretion, we affirm
the court’s judgment.

FACTS
Ashley was born on November 29, 1994. On

August 26, 1996, an order was filed in the Circuit
Court for St. Mary’s County, recognizing appellant as
“the father of [Ashley].” Through the same order, the
court awarded custody to the mother, Christie L., and
granted appellant “reasonable and liberal visitation . . .
whi le [he] is incarcerated in the Depar tment of
Corrections.” Further, the St. Mary’s court ordered
appellant to “provide health and hospitalization insur-
ance coverage for the minor child.”

According to Petitioner, Raymond R., Ashley had
been living with their family since September 2001,
when Christie L., a former neighbor, asked Petitioners
to “give[ ] her a hand and help watch [Ashley] for a
while.” Raymond R. stated that Christie L. signed an
agreement granting custody to Petitioners. As a result,
he has been supporting Ashley financially since 2001.
Raymond R. further testified that Ashley has been
doing well in school and seems happy and well-adjust-
ed in their care. Ashley calls Petitioners “Mommy” and
“Daddy” and gets along with their two other daughters
“as sisters.”

Raymond R. informed the court that both Ashley
and Christie L. have given written consent to the adop-
tion. According to Raymond R., Christie L. had not
been in contact with Ashley or Petitioners for approxi-
mately three years, while appellant had “[n]ever” been
in contact. On cross examination, however, Raymond
R. admitted that, in 2004, “somebody had been knock-
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ing on doors asking about Ashley.” The unidentified
man’s visit prompted Raymond R. to ask Christie L.:

“Christie, some guy was knocking on
the door and said it’s the father.”. And
Christie said, “Don’t worry about him,
he’s not the father.” And that was pret-
ty much, “Are you sure? Okay.” That
was it.

On redirect examination, Raymond R. added that
Ashley’s birth certificate, which they obtained in 2001,
said “Father unknown.”

Petitioner, Renee R., testified that everything
Raymond R. said was “truthful and accurate.” On cross
examination, Renee R. stated that Christie L. told
Petitioners that “she did not know who [Ashley’s] father
was that’s why the birth certificate said unknown.” In
addition, Renee R. stated that Christie L. neglected to
tell them that “there was a custody order in effect from
Saint Mary’s County.”3

Ashley also testified at the adoption hearing. She
stated that she “review[ed] and sign[ed] a consent to
adoption form,” and verified that it was still her intent to
have Petitioners adopt her. On cross examination,
appellant’s counsel asked:

Q: Ashley. . .. Are you aware that if the
Court grants this adoption that your
birth father’s parental rights will be
terminated?

A: Yes.
* * *

Q: Okay. It basically means that he is
no longer responsible for you in
any way, that your adoptive parents
have al l  r ights and obl igat ions
regarding you. Understand that?

A: Yes I do.
Q: And it would mean that he would

have no right, for example to con-
tact you.

A: Okay.
* * *

Q: Okay. And is it your desire to be
adopted by the [Petitioners]?

A: It is.
Appellant testified on his own behalf. He stated

that, after the St. Mary’s court granted him visitation
rights in 1996, he saw Ashley approximately “8 to 10 or
11” times, continuing “all the way up until mid of 1998.”
According to appellant, upon his release on October 3,
1998, he obtained a job as well as health insurance for
Ashley. In July 1999, however, appellant was again
arrested and sentenced to jail.

Upon appellant’s release in January 2004, he

attempted to find Ashley. Appellant indicated that he
went to the Petitioners’ neighborhood and spoke to a
woman in one of the houses. He described his attempt
to contact Ashley as follows:

I said, “Well, I’m looking for my
daughter. I’m the biological father of
my daughter. I hear that she’s living
here:’ And then the neighbor said,
“You must be talking about the cute lit-
tle brown headed girl who lives next
door.” I said, “Okay. Thank you.” I went
next door, knocked on the door. I was
looking in the driveway. There was no
car. There’s not a garage at  the
house. And I knocked on the door
anyway. I went back to the van, wrote
a note and said, “I’m Roger M[ ]. I’m
Ashley Marie’s biological father. I’m
out of prison. I’d like to see my daugh-
ter. Please contact me by 6 or 6:30, if
not I’m gonna call up Christie and let
her know.” That was the note.

Petitioner, Raymond R., however, testified that he
never found a note attached to their door.

Appellant stated that he was unable to make any
further attempts to locate Ashley, because he was
arrested again shortly thereafter, “for phone harass-
ment.” He was “re-incarcerated in 2005” with a release
date in February 2010.

On cross examination, appellant admitted that he
had lost parental rights to his other child. Although
appellant did not know “how [Ashley’s] life is,” he
acknowledged that she was in a “[s]table home” with
Pet i t ioners. Last ly,  appel lant  admit ted that the
Petitioners’ home “is a good place for her to be.”

After hearing closing argument from both parties,
the court ruled, in pertinent part:

I think we start with the basic
premise that a natural parent has a
basic fundamental constitutional right
to raise their children. I think that’s
where we start. However, that right is
not absolute. That right is not absolute
because the Court is required to con-
sider the best interest of the child and
factors other than what is in the best
interest of the parent. I find by clear
and convincing evidence that it is in
Ashley Marie L.’s best interest that the
pet i t ion for  adopt ion by the
[Petitioners] be granted. She, they
have been her only family, caretaker,
that she has known since she was
about 4 or 5 years old. She has lived
with them in their home. They’ve pro-
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vided a safe, stable and loving envi-
ronment. She refers to them as
Mommy and Daddy. To not grant this
petition would clearly be contrary to
her best interest and welfare because
adoption provides stability and perma-
nency for her and gives her that family
that she deserves.

I think its [sic] [appellant], who
has been determined to be the natural
father of the child, clearly Ms. L. [the
natural mother] knew that.

And the evidence is that she lied
about that. And that lie, however, does
not inure to the detriment of this child
who is requesting that she be adopted
by the [Petitioners]. Again, there’s no
evidence that the petitioners or the
child were in collusion to keep [appel-
lant] out of the loop. It is not through
no fault of his own that he’s been
unavailable. [Appellant] has been in
and out of jail, primarily in jail during
most of this child’s life. He is in jail
currently. He is unfit to be a parent to
the child. And these are extraordinary
circumstances, in that the child has
been with the [Petitioners] for 8 years.
And again, that’s been an uninterrupt-
ed 8 years. And that is the only home
that she knows. That is her family. And
is bonded with them completely. She
does not have a relationship with her
father. And again, that, you know,
because of the circumstances she
does not have that relationship. . . .

* *

And I do note that Christie Marie
L., the natural mother of the child, has
granted, has consented to this and
that she has not revoked that consent;
And the minor child does consent,
and that consent has not been
revoked.

* * *

Declared to be adoptive child of
[Petitioners], that the parental rights of
Christie Marie L. and [appellant] are
terminated.

Additional facts will be provided as necessary, in
the relevant sections, below.

DISCUSSION
1. Denial of Motion for Continuance

Appellant first argues that “[t]he Circuit Court
abused its discretion, and thereby

deprived [him] Due Process of Law, by denying a
continuance of the trial so that [he] could realize the
benefit of counsel and adequate time to prepare his
defense.” Specifically, appellant avers that the court
“should have continued the trial to assure that [he] had
the effective assistance of counsel.” (Emphasis in
original). Because he “did not have reasonable time to
adequately prepare through discovery or to locate and
secure witnesses,” appellant contends that he was
“stripped of his fundamental right to participate in the
life of his daughter.” (Emphasis omitted). Petitioners,
on the other hand, contend that the motion was prop-
erly denied.

Maryland Rule 2-508 governs the procedure for
continuance requests and states, in pertinent part:

(a) Generally.- On motion of any party
or on its own initiative, the court may
continue a trial or other proceeding as
justice may require.

* * *
(c) Absent witness.- A motion for a
continuance on the ground that a nec-
essary witness is absent shall be sup-
ported by an affidavit. The affidavit
shall state: (1) the intention of the affi-
ant to call the witness at the proceed-
ing, (2) the specific facts to which the
witness is expected to testify, (3) the
reasons why the matter cannot be
determined with justice to the party
without the evidence, (4) the facts that
show that reasonable diligence has
been employed to obtain the atten-
dance of the witness, and (5) the facts
that lead the affiant to conclude that
the attendance or testimony of the wit-
ness can be obtained within a reason-
able time. . . .

“We have not specified what the phrase ‘as jus-
tice may require’ means, but have said that the deci-
sion to grant a continuance lies within the sound dis-
cretion of the trial judge.” Touzeau v. Deffmnbaugh,
394 Md. 654, 669 (2006). “Absent an abuse of that dis-
cretion we historically have not disturbed the decision
to deny a motion for continuance.” Id. (citations omit-
ted). Previously, Maryland courts have found “an abuse
of discretion where no reasonable person would take
the view adopted by the [trial] court, . . . when the
court acts without reference to any guiding rules or
principles[,] . . . where the ruling under consideration is
clearly against the logic and effect of facts and infer-
ences before the court, . . . or when the ruling is viola-
tive of fact and logic.” In re Adoption/Guardianship No.
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3598, 347 Md. 295, 312 (1997) (internal citations and
quotation marks omitted).

Prior to trial in this case, appellant’s counsel
moved for a continuance, stating:

. . . [Appellant] has advised me, yesterday, of the
identity of a person that he believes to be a crucial wit-
ness in his behalf, in this matter. And by way of proffer,
that witness would be someone who would be able to
testify that, to her knowledge, the, [appellant]’s identity
was known to the petitioners back in the 2004, going
back to the 2009 range, which would be contrary to the
statements made in the petition and the amended peti-
tion. I have not had an opportunity, at this point, having
only learned of this person’s existence yesterday, to
locate, interview or in any other way communicate with
her.
Appellant’s counsel further indicated that the witness,
Stephanie Allen, was not under subpoena, and that
appellant did not have her address or phone number.
Instead, counsel informed the court that appellant had
given him “the identity of a number of people who may
well have a current address and phone number for Ms.
Allen.”

Based upon this record, i t  is unclear as to
whether Ms. Allen’s attendance or testimony could be
“obtained within a reasonable time.” See Md. Rule 2-
508(c). Counsel for appellant had no contact informa-
tion for Ms. Allen and, at the time of trial, had not yet
communicated with her. Thus, even if appellant could,
in fact, locate Ms. Allen, there was no way for the court
to know that she would testify as to the “specific facts”
proffered, or if her testimony was necessary to provide
justice to appellant. See id.

On appeal, appellant asserts that Ms. Allen’s tes-
t imony would buttress his test imony “about the
Appellant’s efforts to locate his daughter,” and would
“negate the statutory element pertaining to the oppor-
tunity for meaningful contact with the child.” Appellant
neglects to recognize, however, that he testified as to
his attempts to contact Ashley. Thus, any testimony on
Ms. Allen’s part would have simply been redundant.
Moreover, the court found that, in spite of appellant’s
attempts to contact Ashley, there was no meaningful
contact between the two, as a result of appellant’s
extensive time “in and out of jail.” Therefore, any addi-
tional testimony regarding appellant’s attempts at com-
munication would not have established evidence of a
meaningful relationship between appellant and Ashley.

Appellant also argues that his attorney had less
than two months to prepare for trial, and such “was
not a reasonable amount of time to prepare [his]
defense against a court order that would permanently
deprive him of a substantive constitutional right (famil-
iar  [s ic]  integr i ty)  protected by the Four teenth
Amendment’s Due Process Clause.” (Emphasis in orig-

inal). At no point during the trial, however, did appel-
lant move to postpone the proceedings for that specific
reason, nor did appellant’s counsel inform the court
that he was unprepared or unfamiliar with the case. In
any event, ‘“failure of trial counsel to adequately pre-
pare for trial [is] not a ground for a continuance or
postponement.” Touzeau, supra, 394 Md. at 672-73
(quoting Hughes v. Averza, 223 Md. 12, 19 (1960)).
Thus, the denial of appellant’s request for a continu-
ance did not deny him due process. See, e.g., In re
Adoption/Guardianship No. 6Z980001, 131 Md. App.
187, 198-99 (2000) (holding that incarcerated father’s
due process rights were not violated when the trial
court denied his motion to listen to the termination of
parental rights proceeding on speaker telephone, as
well as his motion to dismiss or continue, because he
“received a full and fair opportunity to present evi-
dence on his behalf, to consult with his attorney, and to
rebut evidence offered against him”).

Relying on In re Shawn P., 172 Md. App. 569
(2007), appellant asserts in a footnote that “[a]n attor-
ney cannot be effective if he is deprived a reasonable
opportunity to prepare for trial.” Shawn P., however, is
distinguishable. In that case, a juvenile defendant was
on trial for assault. Id. at 572. After the defendant
appeared without counsel at the hearing, the court
considered it a waiver of his right to counsel. Id. at
573. Subsequently, a public defender, who walked into
the courtroom, volunteered to assist the defendant and
requested a continuance to prepare a defense which
was denied. Id. at 572-74. On appeal, this Court held
that the trial judge “abused his discretion by denying
counsel’s request for a continuance or, in the alterna-
tive and at the very least, by refusing to afford counsel
an opportunity to confer with appellant.” Id. at 588.
Because the defendant “was forced to proceed without
any opportunity for consultation regarding his options
or the implications of an adjudication of delinquency,”
the trial court’s judgment was vacated. Id.

The present case differs from Shawn P. because,
in that case, the defendant’s initial contact with his
attorney took place at trial. In contrast, here, appellant
spoke to counsel prior to trial, and counsel was shown
to be prepared during the hearing. Furthermore, appel-
lant does not cite any errors made by his attorney, or
how they affected his defense to its detriment. Rather,
it was appellant’s own failure to inform his attorney
about the “crucial witness,” sometime prior to the day
before trial, that prompted the request for postpone-
ment.

For these reasons, we hold that the trial court did
not abuse its discretion in denying appellant’s motion
for a continuance.
II. Grant of Adoption

Next, appellant argues that the circuit court “was
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clearly erroneous when it found that the Petitioners
had proven by clear and convincing evidence that
there were grounds to grant the adoption over the
objection of the appellant.” He further argues that, in
so finding, the court erred by “fail[ing] to apply the pre-
sumption in favor of the continuation of the parent-
child relationship.” Meanwhile, Petitioners argue that
the court “applied the correct standard when it found
by clear and convincing evidence that the Appellant
was unfit and that there were extraordinary circum-
stances that supported a grant of adoption.

Maryland Code (1984, 2006 Repl. Vol.), § 5-3B-
22(b) of the Family Law Article (“FL”) provides, in perti-
nent part:

(1) A court may allow adoption, with-
out parental  consent otherwise
required under this subtitle, by a peti-
tioner who has exercised physical
care, control, or custody over the
prospective adoptee for at least 180
days, if the court finds by clear and
convincing evidence that:

(i) the parent has not had custody
of the prospective adoptee for at
least 1 year;
(ii) the prospective adoptee has
significant emotional ties to and
feelings for the petitioner; and
(iii) the parent:

1. has not maintained meaning-
ful contact with the prospec-
tive adoptee while the peti-
tioner had custody,

notwithstanding an opportunity
to do so;
2. has failed to contribute to the

prospective adoptee’s physi-
cal  care and suppor t ,
notwithstanding the ability to
do so; . . . or

* * *
6. has, other than by consent,

lost parental rights to a sibling
of the prospective adoptee.

* * *
(3) In determining whether it is in the
best interests of  a prospect ive
adoptee to terminate a parent’s rights
under this subsection, a court shall:

(i) give primary consideration to the
health and safety of the prospec-
tive adoptee; and

(ii) consider the repor t required

under § 5-3B-16 of this subtitle.
(Emphasis added). Stated differently, “the court must
find, by clear and convincing evidence, that it is in the
best interest of the child to terminate the natural par-
ent’s rights.” In reAdoption/GuardianshipNo. A91-71A,
334 Md. 538, 559 (1994).

Maryland courts “have recognized that in a cus-
tody dispute between a natural parent and a third party
there exists a general presumption that the child’s
interests are best served by granting custody to the
natural parent.” Id. at 560. “Similarly, in adoption cases,
we have recognized that the right of the parent to rear
the child is one which may not be taken away unless
clearly justified.” Id. Nonetheless, “the controlling fac-
tor, or guiding principle, in adoption and custody cases
is not the natural parent’s interest in raising the child,
but rather what best serves the interests of the child.”
Id. at 561 (citations omitted). “Therefore, where an
adoption petition by a third party is opposed by a nat-
ural parent, a presumption that it is in the child’s best
interest to maintain the legal relationship with the nat-
ural parent may be rebutted by evidence of unfitness
or exceptional circumstances that would render a deci-
sion in favor of the parent detrimental to the child.” Id.
(citation omitted).

In Ross v. Hoffman, 280 Md. 172 (1977), the
Court of Appeals set forth factors to consider in deter-
mining the existence of exceptional circumstances.
They include:

the length of time the child has been
away from the biological parent, the
age of  the chi ld when care was
assumed by the third party, the possi-
ble emotional effect on the child of a
change of custody, the period of time
which elapsed before the parent
sought to reclaim the child, the nature
and strength of the ties between the
child and the third party custodian,
the intensity and genuineness of the
parent’s desire to have the child, the
stability and certainty as to the child’s
future in the custody of the parent.

Id. at 191; accord In re Adoption/Guardianship No.
A91-71A, supra, 334 Md. at 561-62. Other important
considerations include “the stability of the child’s cur-
rent home environment, whether there is an ongoing
family unit, and the child’s physical, mental, and emo-
tional needs.”’ Sider v. Sider, 334 Md. 512, 532 (1994)
(quoting Turner v. Whisted, 327 Md. 106, 116-17
(1992)). Further:

[B]ehavior of the natural parent tend-
ing to show instability with regard to
employment, personal relationships,
living arrangements, and compliance
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with the law is also relevant to the
existence of  except ional  c i rcum-
stances. These factors clearly relate
to the parent’s ability to provide a sta-
ble environment for the child, which is
universally recognized as critical to a
child’s proper development.

In re Adoption/Guardianship No. A91-71A, supra, 334
Md. at 564.

When we review a trial court’s decision in an
adoption case, we look to see whether the court, “in
making its determination, abused its discretion or
made findings of fact that were clearly erroneous.” In
re Adoption/Guardianship No. 3598, supra, 347 Md. at
311 (citations omitted). “If it appears that the chancel-
lor erred as to matters of law, further proceedings in
the trial court will ordinarily be required unless the
error is determined to be harmless.” Maness v. Sawyer,
180 Md. App. 295, 312 (2008) (quoting Davis v. Davis,
280 Md. 119, 126 (1977)). The trial judge is “vested
with such broad discretion ‘[b]ecause only he sees the
witnesses and the parties, hears the testimony, and
has the opportunity to speak with the child; he is in a
far better position than is an appellate court, which has
only a cold record before it, to weigh the evidence and
determine what disposition will best promote the wel-
fare of the minor.” Id. at 312-13 (quoting Jordan v.
Jordan, 50 Md. App. 437, 442 (1982)) (emphasis omit-
ted).

In this case, the trial court clearly recognized “the
basic premise that a natural parent has a basic funda-
mental constitutional right to raise their children.”
Appellant argues, however, that the court “failed to
apply the presumption in favor of the continuation of
the parent-child relationship.” We disagree.

While announcing its ruling, the trial court cor-
rectly explained that a parent’s right to raise his or her
child “is not absolute because the Court is required to
consider the best interest of the child and factors other
than what is in the best interest of the parent.”
Contrary to appellant’s assertion, the presumption that
it is in the child’s best interest to maintain the legal
relationship with the natural parent was rebutted by
evidence of unfitness or exceptional circumstances,
elicited through the Petitioners’ testimonies. A review
of the record suppor ts the cour t ’s f inding that
Petitioners had proven, by clear and convincing evi-
dence, that there were grounds to grant the adoption
over appellant’s objection.

For example, with regard to the factors set forth
in Ross, supra, 280 M.d. at 191, the trial court correct-
ly recognized that Petitioners have been Ashley’s “only
family, caretaker, that she has known since she was
about 4 or 5 years old.” Ashley “has lived with them in
their home” and “they’ve provided a safe, stable and

loving environment.” As the court noted, “that’s been
an uninterrupted 8 years . . . [a]nd [she] is bonded with
them completely.” The strength of the ties between
Ashley and Petitioners is demonstrated by the fact that
“[s]he refers to them as Mommy and Daddy,” Raymond
R.’s testimony that Ashley gets along with Petitioners’
two other daughters “as sisters,” and Ashley’s verbal
consent to the adoption.

In contrast, appellant testified that, prior to trial,
the last time he saw Ashley was “mid of 1998,” when
she was approximately four years old. Due to his incar-
ceration, appellant was unable to try and reclaim his
daughter until 2004. He was unsuccessful, however, as
he was again incarcerated from 2005 through 2010.

Although appellant’s incarceration alone “does
not . . . justify the termination of his . . . parental rights,”
In re Adoption/Guardianship Nos. CAA92-1 0852 &
CAA92-10853, 103 Md. App. 1, 29-30 (1994), his
“instability with regard to employment, personal rela-
tionships, living arrangements, and compliance with
the law is . . . relevant to the existence of exceptional
circumstances.” In re Adoption/Guardianship No. A91-
71A, supra, 334 Md. at 564. In other words, the insta-
bility in appellant’s life sheds light on his “ability to pro-
vide a stable environment for the child.” Id.; see also
Ross, supra, 280 Md. at 191 (in determining the exis-
tence of exceptional circumstances, one must consider
“the stability and certainty as to the child’s future in the
custody of the parent”). In comparison, appellant him-
self admitted that Petitioners have provided Ashley
with a stable home, and that it is “a good place for her
to be.”

Appellant relies on two Maryland cases, but his
reliance on both is misplaced. As Petitioners point out
in their brief, the decision set forth in the first case, In
re Adoption/Guardianship No. 3598, 109 Md. App. 475
(1995), has since been reversed by the Cour t of
Appeals. In re Adoption/Guardianship No. 3598, supra,
347 Md. at 331 (emphasizing that a trial court’s factual
findings “should not be disturbed unless they are clear-
ly erroneous”) (citations omitted). Meanwhile, the sec-
ond case, In re Adoption/Guardianship of Alonza D.,
412 Md. 442 (2010), merely reaffirms the standard set
forth in previous cases: To rebut the parental presump-
tion, trial courts must find “unfitness or exceptional cir-
cumstances, that would make continuation of the
parental relationship detrimental to the best interests
of the children.” Id. at 460 (citation omitted). As the cir-
cuit court noted in this case, Ashley “does not have a
relationship with her father.” Thus, denying Petitioners’
request for adoption and instead granting custody to
appellant would be detrimental to Ashley’s best inter-
est.

Applying the provisions of FL § 5-3B-22(b), we
hold that the trial court did not err nor abuse its discre-
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tion in granting the petition for adoption. First, appel-
lant has not had custody of Ashley for over a year.
Second, Ashley has significant emotional ties to the
Petitioners. Third, appellant has not been able to main-
tain meaningful contact with Ashley, by virtue of his
extensive incarceration.4

For all of the foregoing reasons, therefore, we
affirm the judgment of the circuit court.

JUDGMENT OF THE CIRCUIT COURT
FOR CHARLES COUNTY IS AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1, In his brief, appellant states that counsel was appointed 34
days prior, on July 29, 2009. Although the order appears to
have been signed on that date, it was not entered into the
docket until September 1,2009. See Md. Rule 2-601(b) (the
actual date of entry on the docket “shall be the date of the
judgment”).

2. Christie L. is not a party to this appeal.

3. In the petition for adoption filed on February 20, 2009,
Raymond R. and Renee R. alleged, in part, that the identity
of Ashley’s natural father was unknown to them. On May 12,
2009, Petitioners amended their allegations to add that they
“recently became aware of St. Mary’s County Circuit Court
Case P96-79 naming [Roger M.] the father of the child.”

4. It is also worth noting that appellant had previously lost
parental  r ights to his other chi ld. See FL § 5-3B-
22(b)(1)(iii)(6).
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This case arises from a judgment entered by the
Circuit Court for Harford County on April 17, 2009,
granting Carol A. Faber (“Wife”) an absolute divorce
from William W. Faber (“Husband”). The court ordered
Husband to pay Wife indefinite alimony in the amount
of $2,750.00 per month and to contribute $15,000.00
toward Wife’s counsel fees. In addition, the court
denied both parties’ requests for monetary awards,
and ordered that each party retain “real and personal
property titled in his or her individual name without
right or claim by the other party.” Husband timely
appealed on May 1, 2009. Wife filed a cross appeal on
May 13, 2009.

QUESTIONS PRESENTED
We have combined the questions presented by

both parties, as follows:1

1) Did the trial court abuse its discre-
t ion in awarding Wife indefinite
alimony in the amount of $2,750.00
per month?

2) Did the trial court abuse its discre-
tion in failing to grant Husband a
monetary award?

3) Did the trial court abuse its discre-
tion in awarding Wife counsel fees
in the amount of $15,000.00?

We answer all three questions in the negative
and affirm the judgment of the circuit court.

FACTS
The parties were married on August 12, 1983, in

Huntington, New York. Their children, Lauren and Eric,
are both over the age of eighteen, and are emancipat-
ed. At the time of trial, Wife was 49 years old and
Husband was 66 years old. They had been married for
over 25 years.

During the course of the marriage, Husband was
the family’s “primary wage earner.” Meanwhile, with the
exception of working a few years at Hecht’s depart-
ment store, Wife held no employment outside the
home. She stayed at home, managed the household,
and cared for the children, one of whom had a learning
disability.

Immediately after their wedding, the parties lived
in a “very expensive” home in Long Island, New York,
where the Husband was in the business of “manufac-
turing handbags.” Approximately one and a half years
into the marriage, the federal government shut down
Husband’s business because he was making counter-
feit bags. Husband was convicted of a felony and was
ordered to pay $50,000.00. The parties sold their
house and moved into a “less expensive” home.
Thereafter, Husband began to invest in real estate. He
“ended up losing everything” in a bad investment, how-
ever, and filed for bankruptcy a a result. The parties’
home was foreclosed upon, forcing them to move into
Wife’s mother’s basement for the next year or two.

Husband began work in the “credit repair” busi-
ness and started his own company, Suffolk Credit
Management. Sometime in 1992 or 1993, the parties
moved to Maryland, where Husband’s father provided
them a house, located at 1710 Woodhome Drive, Bel
Air (“1710 Woodhome”). Husband’s father maintained
the title and mortgage in his name, but Husband paid
all the related expenses. Husband continued to work in
Long Island and commuted to New York three to four
days per week.

In the late 1990’s, Wife was diagnosed with end
stage renal disease. She began receiving dialysis in
2002 and, at the time of trial, she was receiving treat-
ments three times a week. Wife also stated that,
“because [her] arm is bad,” she is unable to do some
manual labor, like mowing the lawn.
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In late 2000, Husband’s father re-deeded 1710
Woodhome Drive to himself, Husband, and Wife, all as
joint tenants. Again, Husband’s father kept the mort-
gage in his name, white Husband paid all the expens-
es. Soon thereafter, Husband’s father died, leaving
Husband four rental real estate properties.

On November 21, 2002, the parties agreed and
signed a deed transferring title of the home at 1710
Woodhome Drive to Wife’s name alone. Husband stat-
ed that they made the decision because “the only way
[they] could get the mortgage was to have her get it by
putting the house in her name only.” Meanwhile, Wife
denied knowing that her name was already on the
house, and said that she agreed to refinance only
because she was willing to “do whatever . . . to get
[her] name on the house.” Thus, Wife executed a deed
of trust and borrowed $125,000.00. Wife paid off the
old mortgage and placed the resulting new mortgage
solely in her name. Husband, however, continued to
pay the mortgage and expenses associated with the
home.

The parties separated on December 27, 2005,
when Husband left 1710 Woodlhome Drive. He contin-
ued to make payments on the home until July 2006,
and again from January to May of 2007. On January
16, 2007, Wife filed a complaint for absolute divorce,
seeking, in pertinent part, pendente lite and perma-
nent alimony, a monetary award as an adjustment of
the par t ies’ mar i tal  proper ty, and counsel fees.
Husband filed a counter-complaint. On April 8, 2008,
Wife amended her complaint to add grounds for
divorce based on a two-year separation. On November
7, 2008, the court issued a temporary consent order,
granting temporary alimony to Wife in the amount of
$1,500.00 per month, beginning October 15, 2008,
until the trial and judgment on the merits.

The case was heard on March 4-5, 2009. Prior to
presenting the par t ies’ test imonies, counsel for
Husband and Wife stipulated as follows:

[WIFE’S COUNSEL]: Your Honor, we
are stipulating that the plaintiff, Mrs.
Faber, is completely disabled. And we
submitted a joint statement which we
have sort of streamlined that.

The vehicles that are owned by
the respective parties shall be and
remain their individual property except
for a 1957 Chevy. And that[ ] . . . will
be a request for monetary award on
the part of Mrs. Faber.

We are also agreeing that Mrs.
Faber’s financial accounts are inheri-
tances and not marital property. And
Mr. Faber’s,  some proper t ies are
inheritances with the exception of one

property. . . .
* * *

[HUSBAND’S COUNSEL]: . . . that
property on Woodhome Drive.... And I
believe we have agreed to a value of
$450,000.

* * *
And we’ve agreed that the mort-

gage is $86,000.
Both parties testified. Wife stated that, after mov-

ing to Maryland, the parties enjoyed a “very comfort-
able” lifestyle because Husband made “good money.”
According to Wife, the parties owned two timeshares,
often took family vacations, and always had vehicles to
drive. Wife added, however, that there “was always
financial chaos,” as Husband always took risks, result-
ing in bankruptcy and foreclosure. She testified that, at
the time of trial, Husband used their son’s most recent
student loan to pay his own taxes.

When asked about the circumstances that led to
Husband’s departure from 1710 Woodhome Drive,
Wife stated that Husband left because she refused to
sign for a loan. She explained:

He said, “You have to sign the loan for
the kids for college,” which was about
$140,000.

I said, “I cannot sign a loan that I
cannot pay back.” And he persisted for
at least an hour. . . .

Well, after an hour at least, he
said, “Well, when you become dis-
abled or if you die, the loan will be
paid for.” So on my disease, he want-
ed to borrow this money because he
would never have to pay it back.

And then he got up and walked
away and said, “I thought you were an
asset,” and I said, “I didn’t know this
was a business. I thought this was a
marriage.” And then he left. And soon
after that, he said, “I should have left
you six years ago,” which was about
when I started dialysis.

Wife’s financial statement reflected monthly
expenses of $4,040.81 and credit card debt totaling
$34,258.00. She testified that, aside from the tempo-
rary alimony of $1,500.00, she has no other source of
income. Wife stated that she has been living off an
inheritance that will last for “[m]aybe a year.” At the
time of trial, her savings accounts contained money
remaining from her inheritance, insurance from a
flooded basement, and insurance from an automobile
accident, for a total of $22,368.12.

Husband agreed that the parties maintained a
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“comfortable” lifestyle during the marriage. He testified
that the kids attended private schools, which cost
approximately “$10,000 a year per student.” Husband
also stated that he paid for their daughter’s trips to
Europe and Africa, and that he took a 10-day trip to
visit her in Egypt. Like Wife, Husband testified to often
having “financial chaos and problems.” According to
Husband, they “always seemed to . . . spend a lot more
money than [he] made.”

Husband agreed that their marriage ended on
December 27, 2005, when Wife refused to apply for a
loan. Husband explained that, “if she didn’t . . . it would
be a disaster” because he would have to borrow “hard
money” on the real estate that he owned. Therefore,
Husband viewed Wife’s refusal as “the straw that broke
the camel’s back.”

At the time of trial, Husband considered himself
to be “[s]elf employed.” He stated that he earned a liv-
ing by leasing the real estate properties he inherited
from his father. Husband further testified that he had
closed both credit repair businesses — Suffolk Credit
Management in the early 2000’s, and Legal Debt and
Credit Solutions in April 2008.2 He also stated that he
suffers from Ryders Syndrome, a severe arthritic con-
dition, and as a result, he takes international trips to
countries with warm climates during the winter.

Husband testified that he maintains “automobile
insurance on all the cars that [he] and [his] children
have.” According to Husband, there are a total of five
cars, all titled in his name. At trial, Wife sought a mon-
etary award as an adjustment of the equities in consid-
eration of one of Husband’s vehicles, a classic 1957
Chevrolet  (“1957 Chevy”) ,  which she valued at
$25,000.00. Husband, however, valued the car at
$20,000.00 and explained that, although the 1957
Chevy is titled in his name, the car belongs to their
son. Husband stated that he bought the 1957 Chevy
for their son when the latter was 15 years. old.

Husband’s financial statement reflected expens-
es of $920.00 per month, a monthly income of $900.00
from Social  Secur i ty benef i ts,  total  assets of
$1,499,468.00, and total liabilities of $780,000.00, for
a total net worth of $719,468.00. Gross receipts were
reported in his 2008 tax return as follows: $36,700.00
for Legal Debt and Credit Solutions, and $211,859.00
for rental of his real estate properties. During closing
argument, Husband’s counsel asked the court to “enter
a monetary award against [1710 Woodhome Drive] in
favor of [his] client.” In the alternative, Husband’s coun-
sel stated: “If there’s not going to be any monetary
award in favor of my client, Your Honor, I would ask
Your Honor to not award anything more than $2,000 a
month” in alimony.

Meanwhile, during closing argument, Wife’s
counsel urged the court to grant attorney’s fees:

. . . Just prior to coming into Court the
statement of services from me, ... my
client had incurred $14,000 in counsel
fees. She had almost a $6,000 bal-
ance remaining. We have had two
days of trial. I think the Court can very
easily add another $1,500, $1,000 a
day for counsel fees for these pur-
poses. I would [ ] ask the Court to
award her fees of  not  less than
$15,000, perhaps $16,000 would be
more appropriate, and I would ask
that that be reduced to a judgment in
her favor.

On March 12, 2009, the court announced it ruling
and found, in pertinent part:

Now in this case, there has been
request for alimony, monetary award,
and attorney’s fees by Ms. Faber. In
closing, counsel for Mr. Faber conced-
ed that indefinite alimony is, in fact,
justified in this case and there can be
no other conclusion. Mrs. Faber is dis-
abled due to kidney failure. And so
there will be an award of indefinite
alimony in this case, and the only
question is what is the appropriate
amount.

This case has been troublesome
to the Court because I’m unable to
rely upon the financial statements and
tax returns given to me by the  defen-
dant. If I had to guess, and I had to
guess to some extent, because I had
no supporting data either supporting
or opposing these statements, but if I
had to guess, it’s pretty clear to me
that the expenses are significantly
overstated. I would prefer to have had
some hard evidence contradicting
those returns, but that’s not available
for me.

So in considering the factors as
to the amount of alimony, they are set
forth in Family Law 11-106, and the
ones applicable to this case and the
ones I’ve considered are the following:
First of all, the standard of living of
the parties while married. Both parties
indicated that they maintained a com-
fortable, I believe, middle class style
manner, standard of living while mar-
ried.

I would note from the evidence
that I heard that while it may have
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been comfortable, they were one step
ahead of the bill collector, always over
extended, and I think that was the tes-
timony.

It’s also, I noted, in looking at
the tax returns, that this comfortable
style enjoyed by the parties is a bit
contradicted by the tax returns. The
tax returns indicated minimal income,
minimal profit, therefore, minimum
income available to sustain the stan-
dard after living which is one of the
bases for my conclusion, that some-
thing is overstated and it has to be the
expenses or income is understated.
One of the two.

Now the marriage is a 25-and-a-
half year marriage. It appears that the
marriage was a traditional marriage in
the sense that Mr. Faber was the
wage earner and Mrs. Faber was, in
fact, the homemaker and the primary
day-to-day custodian of the children.

The circumstances that con-
tributed to the estrangement culminat-
ed in Mr. Faber leaving the home in
2005 after Mrs. Faber refused to take
out a loan that purportedly was to be
used to pay for the children’s college
education. There is evidence in this
case that Mr. Faber admitted he could
have been more supportive of Mrs.
Faber at this particular time.

As to age of the parties, Mrs.
Faber is 49 and Mr. Faber is 66,
notwithstanding the advertisement he
placed on the Internet.

As to the physical and mental
condition of the parties: As indicated
before, Mrs. Faber, in fact, is disabled,
unable to work. Mr. Faber appears to
be relatively in good health. I’ve heard
no evidence to the contrary. He appar-
ently is not working at this time but
would be able to do so.

Now the financial need of the
par ty seeking alimony was estab-
l ished by Mrs. Faber through her
f inancial statement. Her f inancial
statement shows she has no expens-
es — sorry, no income at this point in
time. And she has expenses totaling a
little over $4,000 per month, which on
its face, I reviewed the expenses and
appears to be reasonable.

She has nonmar i ta l  bank
accounts of about $22,000. She owns
the property at Woodho[ ]me Drive in
her own name, and it has equity in
excess of $350,000.

Mrs. Faber also has personal lia-
bility of about $132,000 that consist-
ing of credit card debt of $34,000,
counsel fees and an $86,000 mort-
gage.

The personal proper ty in this
case would be - - the parties agreed it
wasn’t going to be an issue and really
wasn’t subject to much discussion
during the course of the evidence.
And I’m just going to call that a wash
and not consider it one way or the
other.

It is obvious to me and should
be to the plaintiff, that she is really not
able to afford the luxury of having a
residence in which there is significant
equity. If the house, in fact, were sold,
her expenses would be somewhat
reduced and being the difference
between maintaining a single family
residence and/or relocating to an
apartment or a condo. In addition, of
course, the plaintiff would enjoy a
much more favorable liquid cash posi-
tion, so that some of the pain here
may be of your own making.

Now what was difficult in this
case is trying to assess the ability of
the party opposing the alimony to pay
the alimony, and that would be Mr.
Faber. He would have the Cour t
believe that he has limited means
from which to make al imony pay-
ments. Notwithstanding that con-
tention, those means are sufficiently
adequate to permit him expensive
travel to Europe, South America, and
Southeast Asia. And in support of the
contention as to his limited means, he
offers his financial statements and tax
returns, neither I found to be credible.
For instance, Mr. Faber would have
this Court believe by way of financial
statement and under penalties of per-
jury that his monthly income is Social
Security benefits of $900. That would-
n’t be false. It’s not a mistake. It’s
deceptive.

Clearly, while you could, I sup-
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pose, make that assertion based on
the tax returns, net income isn’t deter-
mined by what is taxable income. And
when I reviewed the tax returns, and I
have, for instance, in the 2008 return,
the income section of the tax return,
there was some $211,859 of income.
And the actual expenses against that
income was $184,678, which we know
includes also part of Mr. Faber’s living
expenses. That’s a profit, cash profit,
money in the pocket $27,181.

Now notwithstanding that, the
return shows losses on the rental
proper t ies of some $12,500, and
that’s due to the allowance for depre-
ciation. So at the very least, we know
that even based on the tax return,
which I don’t find to be entirely believ-
able, there is additional income of
some total of $2,265 per month that
Mr. Faber has available to him. That is
the Legal Debt and Credit Solutions
business. A business which grossed
to $156,000 in 2006; $98,300 and
some in 2007, which showed little or
no profit in either of those years.

Now that’s hard to imagine a
personal service business, and in this
case, something akin to the practice
of law, returning less than 30 or 35
percent to the proprietor. I’ve done it
before and represented businesses
such as that before. And that return
makes no sense to me, whatsoever. I
just  note that  a lmost in passing
because I have nothing before me to
specifically contradict any of the pur-
ported expenses that remain against
that income.

And even though the business
showed a gross receipt  of  some
$36,700 in the first quarter of 2008,
Mr. Faber chose to close the business
because of what he contends were
small profit margins. Counsel for Mrs.
Faber suggested that the al leged
business closing was really — was
coincidental with the first trial date,
and he believes that the business was
not closed at all. And there is some
evidence to that  ef fect . I  saw an
adver t isement in the paper.
Somebody believes it’s worth continu-
ing, even if it’s not Mr. Faber.

So I  am making a decis ion

based on what I believe to be some
unreliable financial records. But I have
no hard evidence opposing them. And
in closing, counsel for Mr. Faber sug-
gested a $2,000 per month alimony
amount would be appropriate. Mrs.
Faber needs $4,000, and that’s what
was asked for. But based on the evi-
dence that’s before me, I believe Mr.
Faber would have the ability to pay at
least $2,750 per month in alimony,
and that’s the amount I’m going to
award.

Now there’s been a monetary
request in th is case, a monetary
award request. I’m going to deny that
request considering the amount of
alimony and the assets of the parties,
which are fairly evenly split, as far as
equity goes.

As to attorney’s fees, an award
of attorney’s fees has to be made pur-
suant to Family Law 11-110. And
again, I have to consider the financial
resources and financial needs of the
parties and whether or not there was
substantial justification to prosecute
or defending the proceeding or the
lack thereof by the other side.

I do find that Ms. Faber is justi-
fied in prosecuting her claim for alimo-
ny and financial support in this case.
And I find that there are sufficient
resources available, and that Mrs.
Faber needs assistance in paying her
counsel.

Specifically, I note that Mr. Faber
owns an ant ique automobi le. He
claims it’s his son’s, but it’s in his
name. And that could be a source of
payment for attorney’s fees, which I’m
going to award in this case. And I note
that both parties have attorney’s fees.
Fairly comparable. And I’m going to
order that Mr. Faber pay Mrs. Faber’s
attorney’s fees in this case, which I
find to be $15,000.

Additional facts will be provided as necessary, in the
relevant sections, below.

DISCUSSION
I. Amount of Alimony.

The parties do not dispute the trial court’s award
of indefinite alimony. Rather, they argue that the court
abused i ts discret ion by set t ing the amount at
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$2,750.00 per month. According to Husband, the
amount should be lower because there was no evi-
dence that he has the abi l i ty to pay $2,750.00.
Meanwhile, Wife contends that the amount should be
higher because she has reasonable monthly expenses
of $4,040.00, Husband was deceptive and untruthful in
presenting his financial circumstances to the court,
and Husband has the ability to pay “at least” $2,750.00
per month.

“When reviewing a trial court’s award as to alimo-
ny, an appellate court will not reverse the judgment
unless it concludes that ‘the trial court abused its dis-
cretion or rendered a judgment that was clear ly
wrong.’” Malin v. Mininberg, 153 Md. App. 358, 414-15
(2003) (quoting Crabill v. Crabill, 119 Md. App. 249,
260 (1998)). Generally, we give “great deference to the
findings and judgments of trial judges, sitting in their
equitable capacity, when conducting divorce proceed-
ings.” Tracey v. Tracey, 328 Md. 380, 385 (1992). (cita-
tion omitted). Further, “[a] finding of a trial court is not
clearly erroneous if there is competent or material evi-
dence in the record to support the court’s conclusion.”
Lemley v. Lemley (“Lemley I”), 109 Md. App. 620, 628
(1996) (citations omitted). “As long as the trial court’s
findings of fact are not clearly erroneous and the ulti-
mate decision is not arbitrary, we will affirm it, even if
we might have reached a different result.” Malin, supra,
153 Md. App. at 415 (citing Reese v. Huebschman, 50
Md. App. 709, 712 (1982)).

In deciding whether to make an award of alimony
and, if so, in what amount and for what duration, the
court shall consider all the factors necessary for a fair
and equitable award, including:

(1) the ability of the par ty seeking
alimony to be wholly or partly self-
supporting;

(2) the time necessary for the party
seeking alimony to gain sufficient
education or training to enable that
party to find suitable employment;

(3) the standard of living that the par-
ties established during their mar-
riage;

(4) the duration of the marriage;
(5) the contributions, monetary and

nonmonetary, of each party to the
well-being of the family;

(6) the circumstances that contributed
to the estrangement of the parties;

(7) the age of each party;
(8) the physical and mental condition

of each party;
(9) the ability of the party from whom

alimony is sought to meet that

party’s needs while meeting the 
needs of the party seeking alimo-
ny;

(10) any agreement between the par-
ties;

(11) the financial needs and financial
resources of each party, includ-
ing:

(i) all income and assets, including
property that does not produce
income;

(ii) any award made under §§ 8-
205 and 8-208 of this article;

(iii) the nature and amount of the
financial obligations of each
party; and

(iv) the r ight  of  each par ty to
receive retirement benefits; and

(12) Whether the award would cause
a spouse who is a resident of a
related institution as defined in §
19-301 of the Health - General
Article and from whom alimony is
sought to become eligible for
medical assistance earlier than
would otherwise occur.

Md. Code. (1984, 2006 Repl. Vol.), § 11-106(b) of the
Family Law Article (“FL”).

In this case, we uphold the trial court’s award of
$2,750.00 per month in alimony because the court’s
findings of fact were not erroneous, and its ultimate
decision was not arbitrary. Based on the record, it is
evident that the court carefully considered each of the
relevant factors under FL § 11-106(b) before announc-
ing its ruling.

With regard to the first and second factors, “the
ability of the party seeking alimony to be wholly or
partly self-supporting” and “the time necessary . . . to
find suitable employment,” the parties stipulated that
Wife “is completely disabled.” Thus, the court correctly
noted that indefinite alimony would be justified. Next,
the court considered “the standard of living that the
parties established during their marriage.” Based on
the parties’ testimonies, it correctly concluded that
they had a “comfortable” lifestyle, but were constantly
“one step ahead of the bill collector, always over
extended.”

As to the fourth and fifth factors, “the duration of
the marriage” and “the contributions, monetary and
nonmonetary, of each party to the well-being of the
family,” the court noted that the parties were ending
“25-and-a-half year marriage,” where Husband served
as the “wage earner” and Wife was “the homemaker
and the primary day-to-day custodian of the children.”
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With regard to the sixth factor, “the circumstances that
contributed to the estrangement of the parties,” the
court adopted the parties’ conclusion that the “circum-
stances that contributed to the estrangement culminat-
ed in Mr. Faber leaving the home in 2005 after Mrs.
Faber refused to take out a loan.” Next, the court took
into consideration the seventh factor, “the age of each
party,” and recognized that Husband and Wife were 66
and 49 years old, respectively, at the time of trial. The
court then took into account the eighth factor, “the
physical and mental condition of each party,” and
acknowledged that Wife “is disabled, unable to work,”
while Husband “appears to be relatively in good
health.”

With regard to the ninth factor, the court admitted
that it was “difficult . . . to assess the ability of the party
opposing the alimony to pay the alimony.” The court,
however, took into consideration Husband’s testimony
that he often travels internationally, and that his finan-
cial statement was “deceptive.” According to the court,
Husband’s most recent tax return reflected an annual
income of $211,859.00, and expenses total ing
$184,678.00. Therefore, taking into consideration the
depreciation in the value of Husband’s rental proper-
ties, the court concluded that Husband gained “a prof-
it, cash profit, money in the pocket [of] $27,181,” for an
additional income of approximately $2,265.00 per
month.

In addition, the court noted that Husband’s finan-
cial statements and tax returns did not appear to be
credible. According to the court, its “hard to imagine a
personal service business . . . returning less than 30 or
35 percent to the proprietor.” Because Husband’s tax
return “makes no sense,” the cour t inferred that
Husband could actually afford to pay alimony in excess
of $2,265.00 per month.

Next, the court briefly addressed the tenth factor,
“any agreement between the parties,” and noted that
Husband and Wife agreed about the disposition of per-
sonal property. With regard to eleventh factor, “the
financial needs and financial resources of each party,”
the cour t recognized that Husband “suggested a
$2,000 per month alimony amount would be appropri-
ate.” The court also noted that Wife has no income and
“has expenses totaling a little over $4,000 per month,
which on its face, . . . appears to be reasonable.” In
addition, the court noted that Wife has non-marital
bank accounts of approximately $22,000.00, owns
1710 Woodhome Drive, valued at $350,000.00, solely
in her name, and has personal l iabil i ty of about
$132,000 that consist[s] of credit card debt of $34,000,
counsel fees and an $86,000 mortgage.” Lastly, the
twelfth factor was not relevant in this case and, thus,
the court correctly disregarded it.

Based on the court’s detailed oral ruling, we con-

clude that it carefully considered each of the relevant
factors under FL § 11-106(b), and therefore hold that
the trial court did not abuse it’s discretion in awarding
Wife $2,750.00 per month in alimony.

On appeal, Husband relies on Quinn v. Quinn, 11
Md. App. 638 (1971), and argues that the amount of
alimony should be reduced. His reliance on Quinn,
however, is misplaced. In that case, the trial court
ordered Mr. Quinn to pay Mrs. Quinn alimony in the
amount of $4,000.00 per month. Mr. Quinn appealed
and argued:

(1) that the Chancellor distorted the
amount of  h is income by adding
thereto the retained earnings of the
corporation of which he was the sole
stockholder; (2) that the award far
exceeded the wife’s needs and thus
permitted her to maintain a standard
of living to which she had not been
previously accustomed; (3) that the
husband’s ability to work has been
impaired, while the wife suffers from
no such disability, and (4) that the
Chancellor failed to consider the fact
that the wife’s conduct materially con-
tributed to the fault which destroyed
the marriage.

Id. At 642-43.
This Court agreed, and reduced the alimony to

$2,250.00 per month. In so holding, we noted that
“[t]he Chancellor did not, in his opinion, outline the
method by which he arrived at the $4,000 monthly
alimony award.” Id. at 646. In addition, we pointed out
that “no showing was made, even remotely, that the
corporation’s accounting procedures were fraudulent,
that its affairs were not being conducted in a reason-
ably sound business manner, or that its earnings were
being deliberately manipulated to distort or debase the
corporation’s financial worth or that of the husband.”
Id. at 649. Instead, the trial court erroneously included
as “income available to the husband the amount of
$113,656, this being [Mrs. Quinn’s accountant’s] esti-
mation of the corporation’s five-year average annual
net income,” when in fact, “no part of this amount was
ever received by the husband.” Id. at 650. This Court
also took into account Mrs. Quinn’s need for support
and concluded that her “negligible income, together
with her substantial interest in the jointly owned prop-
erties and the income produced thereby,” would afford
her “the same social standing, comforts, and luxuries
of life” that she enjoyed during the marriage. Id. at 651.
Lastly, we noted that Mrs. Quinn “contribut[ed] to the
fault which destroyed the marriage,” and that Mr.
Quinn’s ability to work had been impaired as a result of
two heart attacks. Id. at 651-52.
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Contrary to Husband’s assertion, the present
case is distinguishable from Quinn. In this case, the
trial judge explicitly informed Husband’s counsel:

. . . I don’t believe a word your client
says. Your client has been convicted
of manufacturing counterfeit hand-
bags. He is engaged in a business in
which he was probably illegally prac-
ticing law. . . . It’s obvious  — I’ll call
them errors for lack of a better term —
on his tax return. He filed personal
ads and lies about that. So I don’t put
much stock in what he said.

Unlike Quinn, where there was no indication that Mr.
Quinn’s account ing pract ices were f raudulent,
Husband’s testimony in this case often contradicted
the financial exhibits. For example, with regard to his
credit repair business, Husband claimed that he rents
property at a cost of $4,800.00 a year. Upon examina-
tion, however, Husband testified that he could not
“think of anything” he rented in connection with the
business. Moreover,  in his f inancial  statement,
Husband listed rental income for 1319 Eastern Avenue
to be $370.00, and Unit 5 at 2420 Holly Neck Road for
$335.00, while on cross examination, he stated that
the former is actually “rented for $1,100,” while the lat-
ter “rents for $650.” Husband also testified that he
closed both credit repair businesses as of April 2008,
despite the court’s admission into evidence an adver-
tisement for credit repair services, dated February 25,
2009.

The present case fur ther differs from Quinn
because Wife in this case demonstrated a need for at
least $4,040.00 per month, an amount that the court
found to be reasonable. Both parties stipulated that
Wife is “completely disabled” and cannot assume
employment, while Husband’s arthritis does not pre-
vent him from working. Lastly, the parties’ divorce was
granted based on a two-year separation, and neither
Husband nor Wife attributed fault to the other.

Just as we refuse to reduce the amount of alimo-
ny awarded, we likewise refuse to increase it, as Wife
urges. According to Wife, given the fact that she is
completely disabled, incapable of being employed, and
has reasonable living expenses of $4,040.00, the court
erred in awarding alimony of “only $2,750.00 per
month.” As previously stated, however, the court prop-
erly considered the relevant factors, and there was
competent evidence to support the trial court’s conclu-
sions. See FL § 11-106(b); Fuge v. Fuge, 146 Md. App.
142, 180 (2002) (“If there is any competent evidence
to support the factual findings below, those findings
cannot be held to be clearly erroneous.”) (Citation
omitted).

The trial court in this case clearly recognized

Wife’s monthly expenses and “personal liability of
about $132,000.” In addition, the court noted that Wife
had savings accounts containing approximately
$22,000.00, and she owns 1710 Woodhome Drive “in
her own name, and i t  has equi ty in excess of
$350,000.” As the court pointed out, Wife:

is really not able to afford the luxury of
having a residence in which there is
significant equity. If the house, in fact,
were sold, her expenses would be
somewhat reduced and being the dif-
ference between maintaining a single
family residence and/or relocating to
an apartment or a condo. In addition,
of course, [Wife] would enjoy a much
more favorable liquid cash position, so
. . . some of the pain here may be of
your [her] making.

Therefore, although Wife did not receive an alimony
award that meets her monthly expenses, she can
close the gap by using her own resources and selling
1710 Woodhome Drive.

Based on the record before us, we conclude that
the court’s findings of fact were not clearly erroneous
and it’s ultimate decision was not arbitrary. As such,
we aff irm its award of al imony in the amount of
$2,750.00 per month.
II. Marital Property and Monetary Award

Husband argues that the circuit court “erred . . .
by not disposing of the marital property of the parties
in accordance with Maryland law and not granting
[him] a marital award.” Specifically, he contends that
the court failed to determine whether 1710 Woodhome
Drive was marital property, before declining to grant a
monetary award. As such, Husband asks us to remand
the case to circuit court.

Indeed, it is well established that, “[w]hen a party
petitions for a monetary award, the trial court must fol-
low a three-step procedure.” Doser v. Doser, 106 Md.
App. 329, 349 (1995).

First, for each disputed item of proper-
ty, the court must determine whether
it is marital or non-marital. FL § 8-203.
Second, the court must determine the
value of all marital property. FL § 8-
204. Third, the court must determine if
the div is ion of  mar i ta l  proper ty
according to title will be unfair; if so,
the court may make an award to recti-
fy the inequity. Dobbyn v. Dobbyn, 57
Md. App. 662, 679, 471 A.2d 1068
(1984). Such an award is purely dis-
cretionary. Grant v. Zich, 53 Md. App.
610, 614, 456 A.2d 75 (1983), aff’d,
300 Md. 256, 477 A.2d 1163 (1984).
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Id. at 349-50 (emphasis added). In other words, “[t]he
purpose of the monetary award is to correct any
inequity created by the way in which property acquired
during marriage happened to be titled.” Id. at 349.

In Ward v. Ward, 52 Md. App. 336 (1982), we
explained:

The monetary award is designed to
accomplish an equitable division of
the marital proper ty in an indirect
manner. Ohm v. Ohm, 49 Md. App.
392, n.2 at  396, 431 A.2d 1371
(1981). The statute does not require
an equal division of marital property,
nor does it contemplate too harsh a
decretal award. Deering v. Deering,
292 Md. 115, 131, 437 A.2d 883
(1981). The clear intent is to counter-
balance any unfairness that may
result from the actual distribution of
proper ty acquired during the mar-
riage, strictly in accordance with its
title.

Id. at 339 (emphasis added). Thus, “the question of
whether to grant a monetary award . . . is discretionary,
as is the amount of the award and its method of pay-
ment. . . .” Grant, supra, 53 Md. App. at 614 (citation
omitted); see also FL § 8-205(a)(1) (“the court may . . .
grant a monetary award . . . as an adjustment of the
equities and rights of the parties concerning marital
property, whether or not alimony is awarded”).

“In balancing the equities, the court must consid-
er the factors set forth in FL § 8-205(b).” Doser, supra,
106 Md. App. at 350 (footnote omitted). They are as
follows:

(1) the contributions, monetary and
nonmonetary, of each party to the
well-being of the family;

(2) the value of all property interests
of each party;

(3) the economic circumstances of
each party at the time the award is
to be made;

(4) the circumstances that contributed
to the estrangement of the parties;

(5) the duration of the marriage;
(6) the age of each party;
(7) the physical and mental condition

of each party;
(8) how and when specif ic mar ital

property or interest in property ...
was acquired, including the effort
expended by each party in accu-
mulating the marital property or
the interest in property . . . , or 

both;
(9)  the contribution by either party of

property . . . to the acquisition of
real property held by the parties
as tenants by the entirety;

(10) any award of alimony and any
award or other provision that the
court has made with respect to
family use personal property or
the family home; and

(11) any other factor that the court
considers necessary or appropri-
ate to consider in order to arrive
at a fair and equitable monetary
award or transfer of an interest in
property . . . , or both.

FL § 8-205(b). “While consideration of the factors is
mandatory, the tr ial cour t need not go through a
detailed check list of the statutory factors, specifically
referring to each, however beneficial such a procedure
might be [ ] for purposes of appellate review.” Doser,
supra, 106 Md. App. at 351 (citations and internal quo-
tation marks omitted).

In turn, when we review a trial court’s decision “to
grant a monetary award and the amount of such an
award, a discretionary standard of review applies.”
Innerbichier v. Innerbichler, 132 Md. App. 207, 230
(2000) (citations omitted). “This means that we may
not substitute our judgment for that of the fact finder,
even if we might have reached a different result.” Id.

As previously stated, in this case, the parties
stipulated that disposition of all property, with the
exception of 1710 Woodhome Drive and the 1957
Chevy, was not contested. Counsel for both parties
made clear that Husband sought a monetary award in
consideration of Wife’s sole ownership of the house,
and Wife sought a monetary award in consideration of
Husband’s sole ownership of the car. Because 1710
Woodhome Drive and the 1957 Chevy were acquired
during the marriage, both are marital property. See
Solomon v. Solomon, 383 Md. 176, 204 (2004) (citing
FL § 8-201(e)(1) (“‘Marital property’ means the proper-
ty, however titled, acquired by 1 or both parties during
the marriage.”)).

In announcing its ruling, the court did not verbal-
ize its finding that 1710 Woodhome Drive and the 1957
Chevy were marital property. Nonetheless, we believe
that the court properly considered each item as such
as there was no disagreement that the two items were
marital property. Indeed, “[a] chancellor is not required
to articulate every step in his thought processes.”
Lemley v. Lemley (“Lemley II”), 102 Md. App. 266, 295
(1994) (quoting Bangs v. Bangs, 59 Md. App. 350,
370(1984)). “[I]t is well settled that trial judges are pre-
sumed to know the law and apply the law correctly to
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the case before them.” Harbom v. Harbom, 134 Md.
App. 430, 449 (2000) (citing Strauss v. Strauss, 101
Md. App. 490, 511 (1994)). See also Beck v. Beck, 112
Md. App. 197, 212 (1996); accord Reuter v. Reuter,
102 Md. App. 212, 244 (1994)). “That presumption is
not rebutted by mere silence.” Lemley II, supra, 102
Md. App. at 295 (quoting Bangs, supra, 59 Md. App. at
370).

Having impl ic i t ly  determined that 1710
Woodhome Drive and the 1957 Chevy were marital
proper ty, the cour t then determined their value.
Because the parties stipulated that the house had a
value of $450,000.00 and an existing mortgage of
$86,000.00, there was no need for the cour t to
announce that finding. Likewise, because the parties’
valuat ion of  the 1957 Chevy di f fered by only
$5,000.00, we can infer that the court attributed to it a
value of approximately $20,000.00 to $25,000.00.

Based on the record, it is evident that the court
considered the FL § 8-205(b) factors, in finding that
“the assets of the parties . . . are fairly evenly split as
far as equity goes.” In addition to some factors already
discussed in determining alimony, the trial court must
have real ized that Husband had a net wor th of
$719,468.00, whi le Wife’s net wor th was about
$340,000.00. As the court noted:

She has nonmar i ta l  bank
accounts of about $22,000. She owns
the property at Woodho[ ]me Drive in
her own name. . . .

Mrs. Faber also has personal lia-
bility of about $132,000. . . .

Taken together with the award of alimony to Wife, a
comparison of the parties’ assets, including the value
of all property interests of each party, makes clear that
the court did not abuse its discretion in refusing to
grant a monetary award. Therefore, we affirm its deci-
sion.
Ill. Attorney’s Fees

Husband argues that “the trial court erred in
awarding counsel fees to appellee based on the finan-
cial circumstances of the parties and the relevant
statutory factors.” Specifically, Husband avers that the
“lower cour t failed to take into consideration the
Appellant’s ability to pay $15,000 in legal fees. . . .” We
disagree.

In family law cases, the court may order either
party to pay the other party’s attorney’s fees, but only
after considering:”(1) the financial resources and
financial needs of both parties; and (2) whether there
was substantial justification for prosecuting or defend-
ing the proceeding.” FL §§ 7-107, 8-214, 11-110;
accord Lemley I, supra, 109 Md. App. at 632. “The
standard of review for the award of counsel fees and
costs in a domestic case is that of whether the trial

judge abused his discretion in making or denying the
award.” Steinhoff v. Sommerfelt, 144 Md. App. 463, 487
(2002) (citations omitted). Thus, “[a]n award of attor-
ney’s fees will not be reversed unless a court’s discre-
tion was exercised arbitrarily or the judgment was
clearly wrong.” Petrini v. Petrini, 336 Md. 453, 468
(1994) (citations omitted).

In this case, the court recognized its duty “to con-
sider the financial resources and financial needs of the
parties and whether or not there was substantial justifi-
cation to prosecute or defending the proceeding or the
lack thereof by the other side.” Pursuant to the relevant
statute, the court determined that Wife “is justified in
prosecuting her claim for alimony and financial support
in this case . . . [,] that there are sufficient resources
available, and that Mrs. Faber needs assistance in
paying her counsel .” Elaborat ing on Husband’s
resources, the court “note[d] that Mr. Faber owns an
antique automobile . . . that could be a source of pay-
ment for attorney’s fees.”

According to Husband, “[t]he lower court clearly
appears to be contradicting itself in saying that
Appellant has ‘sufficient resources’ to pay attorney’s
fees, but that in order to do so he should consider sell-
ing the vehicle.” This reasoning is flawed. It seems
that, by mentioning the 1957 Chevy, the court merely
suggested that Husband could sell the vehicle in order
to obtain additional cash as soon as possible. The
court could have also made the statement in order to
shed light on its reason for refusing to grant Wife a
monetary award in consideration of the 1957 Chevy —
a vehicle that was marital property and subject to equi-
table distribution.

We reiterate that Husband’s financial statement
reflected a net worth of $719,468.00, while the court
determined Wife’s net wor th to be approximately
$340,000.00. In addition, Husband has the ability to
work, while Wife does not. It is apparent, therefore,
that Wife has a greater financial need than Husband,
and Husband has greater financial resources. For
these reasons, we hold that the court acted within its
discret ion in direct ing Husband to contr ibute
$15,000.00 toward Wife’s attorney’s fees.

JUDGMENT OF THE CIRCUIT
COURT FOR HARFORD COUNTY IS
AFFIRMED. COSTS TO BE PAID BY

APPELLANT/CROSS-APPELLEE.

FOOTNOTES
1. On appeal, Husband presented the following arguments:

1) The trial court abused its discretion pur-
suant to Family Law Article 11-106 in
awarding $2,750.00 per month in alimo-
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ny when there was no evidence that
appellant had the ability to pay that
amount.

2) The trial court erred pursuant to Family
Law Article 8-201-205 by not disposing
of the marital property of the parties in
accordance with Maryland law and not
granting a marital award to appellant.

3) The trial court erred in awarding coun-
sel fees to appellee based on the finan-
cial circumstances of the parties and
the relevant statutory factors.

On cross appeal, Wife presented the following ques-
tions:

1) Did the trial court abuse its discretion in
awarding Mrs. Faber indefinite alimony
of only $2,750 per month when the
court found that her monthly expenses
of $4,040 were reasonable?

2) Did the court abuse its discretion in fail-
ing to award Mr. Faber a monetary
award?

3) Did the trial court abuse its discretion in
awarding counsel fees of $15,000 to
Mrs. Faber?

2. Husband testified that he ran his credit repair business
with a “longtime friend,” Avery Steinberg. At trial, Wife’s coun-
sel introduced into evidence a page from the February 25,
2009 issue of Newsday, containing an advertisement for
“Legal-Credit Repair” service, provided by Avery Steinberg.
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NO TEXT
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Appellant, Gang-Ming Zou (“Husband”), was
divorced from appellee, Zhongyuan Yang (“Wife”), by a
judgment of absolute divorce entered on October 30,
2008, in the Circuit Cour t for Baltimore City. On
November 6, 2008, Husband fiIed a motion to alter or
amend that judgment, which was denied by an order
entered on January 5, 2009, A timely notice of appeal
of the order denying his motion to alter or amend, was
filed on January 30, 2009.1 Husband presents the fol-
lowing three questions for review,2 which we quote:

1. Did the trial court error (sic) and abuse it’s
(sic) discretion when ordering supervised visitation
absent a showing of actual or potential harm to the
child and upon the condition of the parties agreement
on a supervisor? 

2. Did the trial court error (sic) and abuse it’s
(sic) discretion in granting an absolute divorce on the
grounds of excessively vicious conduct? 

3. Did the trial court abuse it’s (sic) discretion in
granting counsel fees to appellee? 

For the reasons discussed below, we shall affirm
the judgment of the circuit court.

Factual and Procedural Background
The parties met in Chicago in February 2002.

One year later, in February 2003, they had their first
child, Emily. The parties were married on February 22,
2006, in Baltimore County, Maryland. Their second
child, Anthony, was born on July 15, 2007.

The parties separated on October 10, 2007,
when Wife lef t  the mar i ta l  home and moved to
Massachusetts. 3 Emi ly already was l iv ing in
Massachusetts with Wife’s maternal aunt, and the sub-
ject of Emily’s custody was not before the circuit court.

On December 12, 2007, Husband filed a com-
plaint seeking custody of Anthony. On December 31,
2007, Wife answered the custody complaint and filed a
counter-complaint for an absolute divorce. Wife
amended her counter-complaint on April 3, 2008.
Husband answered the amended counter-complaint on
April 21, 2008.

On March 27, 2008, Husband moved to establish
his paternity of Emily, over whom the court did not
have jurisdiction. The motion was denied by order
entered on May 13, 2008. A pre-trial conference was
held on September 3, 2008, at the conclusion of which
the circuit court set a trial date for October 6, 2008.

The trial began on October 6, 2008. Wife was the
first witness, and she described numerous events of
physical and verbal abuse by Husband, both before
and during the marriage, including Husband’s “stalk-
ing” her by telephone. Husband then testified, and
largely disputed Wife’s account of the parties’ relation-
ship. He also testified that the parties had engaged in
sexual relations on at least four occasions during the
divorce litigation, suggesting to the circuit court that if
Wife really were afraid of him, she would not have
assented to his advances. Wife controverted these
assertions.

Wife then called Richard Reidenbach, the assis-
tant security director at Union Station in Washington,
D.C., who described an encounter by Husband and
Wife at Union Station in January 2008, According to
Mr. Reidenbach, he received a radio call that there
was a disturbance in the main hall of the train station.
When he arrived, he saw Husband pressing Wife
against a ticket booth. Wife indicated that she wanted
to leave but that Husband was detaining her. Wife told
Mr. Reidenbach that Husband had shown up at her
job, uninvited, and that Husband was attempting to
force her to go with him to have sex. According to Mr.
Reidenbach, Husband was abusive and shouted that
“we were dogs and getting really animated and balling
up his fists.” Mr. Reidenbach testified that Husband
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was angry that the Amtrak security had intervened
“because he wasn’t going to have sex tonight.” In
describing Wife’s demeanor after the incident, Mr.
Reidenbach testified: “She was at a loss for what to do,
because she really didn’t know how to get away from
him. It was his domineering presence and his voice
and his sternness that kind of had her in a shell.”

Among the seventy-three documents received
into evidence were the parties’ financial statements
and the report of the court’s custody evaluator. The
trial record from October 6, 2008, comprises 288
pages.

After the evidence was received, the circuit court
scheduled closing arguments for October 27, 2008;
The transcript of closing argument and the circuit
court’s ruling comprises 108 pages.

With respect to the grounds for divorce, the cir-
cuit court ruled in relevant part, as follows:

The grounds alleged are cruelty and
excessively vicious conduct. Those
grounds are alleged by Ms. Yang. I
have reviewed the Das v. Das opinion
. . . appearing as repor ted by the
Court of Special Appeals at 143 Md.
App., page 1. I have noted the authori-
ties within the Das case.

* * *
I note and am caut ioned that a
divorce cannot be grounded on the
cruelty of treatment merely because
the parties have lived together unhap-
pily as a result of unruly tempers and
met (sic) marital wranglings. However,
in this case, I find the acts described
and alleged by the Defendant, Ms.
Yang, do constitute cruelty or exces-
sively vicious conduct, within the
meaning of the divorce law. And I will
enter a judgment of absolute divorce
on grounds of cruelty or excessively
vicious conduct. I found noteworthy in
making my decision that the sequence
of behaviors by the Plaintiff; Dr. Zou,
before and during the marriage, were
sufficient to place Ms. Yang in reason-
able apprehension of harm, such that
she could not be expected to continue
in or following her recovery from child-
birth with Anthony in October 2007
and thereafter.
I noted the instances, including the
first instance in January of 2004,
when Ms. Yang alleged physical abuse
when Dr. Zou hit her on her face, and
she left him and did not have contact

with him for two years.
* * *

It was in January of 2007 that he hit
her on the face and pushed her to the
ground at the time when she was
three months pregnant with Anthony,
subsequently born in July of 2007. I
noted the pattern of violent or allega-
tions of violent behavior by Dr. Zou
whenever Ms. Yang did not obey him
on subjects as mundane as food
shopping and housework. I heard the
tape recorded voice messages . . . I
noted for myself the agitated tone of
voice of Dr. Zou. Those messages
provoked reasonable apprehension of
violent behavior by Dr. Zou in Ms.
Yang. The repeated references to call-
ing her a bastard and a dog add to the
litany.
I find persuasive and credible the
Union Station incident, the testimony
by the Amtrak contractor. I find that
the event, whether i t  occurred on
January 31st or January 24th, 2008,
placed Ms. Yang in reasonable appre-
hension of danger to her personal
safety and justified and explained her
concern to make sure that Anthony
was removed to a safe place.

* * *
Finally, on the subject of abusive
behavior and concern for Ms. Yang’s
safety, as well as that of Anthony, I
make an express finding that the e-
mail exchanged by Dr. Zou with Mrs.
Yang. . . .Defendant’s Exhibit 1, the
May 11th, 2008, e-mail is hateful, and
I use that term advisedly. It ’s not
merely ignorant, it’s hateful, and I can
well understand whyMs. Yang was in
fear of her safety and that of Anthony.4

With respect to custody of Anthony, the court
awarded the parties joint legal custody, with tie-break-
ing authority to Wife. Physical custody of Anthony was
awarded to Wife, in Canton, Massachusetts, Visitation
with Husband was to be every other weekend in
Massachusetts, consistent with the visitation ordered
by a Massachusetts cour t with respect to Emily.
Visitation with Anthony initially was to be supervised
by a licensed psychologist.5 The circuit court stated
that this decision would be reviewed in six-to-nine
months “after reports can be received by the Court to
evaluate whether and how any potential may yet exist
for unsupervised visitation between Dr. Zou and
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Anthony.”

Standard of Review
Husband did not immediately appealthe circuit

cour t’s October 30, 2008, judgment. Instead, on
November 6, 2008, he filed a motion under Maryland
Rule 2-534 to alter or amend the judgment. Because
this motion was timely filed, we review the underlying
judgment which, by virtue of the filing of the motion,
lost finality until the circuit court denied the motion to
alter or amend. Sieck v. Sieck, 66 Md. App. 37, 41-42
(1986); see also Maryland Rule 8-202(a).

We review the circuit court’s factual findings
under a clear ly erroneous standard. Eckstein v.
Eckstein, 38 Md. App. 506, 516 (1978). We “will not set
aside the judgment of the trial court on the evidence
unless clearly erroneous, and will give due regard to
the opportunity of the trial court to judge the credibility
of the witnesses.” Maryland Rule 8-313(c). The Court
of appeals has “consistently interpreted the clearly
erroneous standard to require the appellate courts to
‘consider the evidence produced at trial in a light most
favorable to the prevailing party.’” Murphy v. 24th St.
Cadillac Corp., 353 Md. 480, 497 (1999), quoting in
part Geo. Bert Cropper. Inc. v. Wisterco, 284 Md. 601,
620 (1979).

With regard to factual findings we have said: “The
trier of fact may believe or disbelieve, accredit or disre-
gard,  any evidence introduced.” Great Coastal
Express, Inc. v. Schruefer, 34 Md. App. 706, 725
(1977). In the case of any witness: “The finder of fact
properly may assign no weight and no credibility to a
particular witness’s testimony.” Bereano v. State Ethics
Comm’n, 403 Md. 716, 747 (2008). “The trial court is
not only the judge of a witness’ credibility, but is also
the judge of the weight to be attached to the evidence.”
Ryan v. Thurston, 276 Md. 390, 392 (1975). “A fact-
finder does not have to believe a witness is lying to
take a witness’s testimony with a grain of salt.” State v.
Brooks, 148 Md. App. 374, 402 (2002).

We review the circuit court’s legal determinations
de novo. Renbaum v. Custom Holding, Inc., 386 Md.
28, 43 (2005); Shenk v. Shenk, 159 Md. App. 548, 554
(2004). However, the circuit court’s correct application
of controlling legal principles to non-clearly erroneous
factual findings is reviewed under an abuse of discre-
tion standard, Davis v. Davis, 280 Md. 119, 125 (1977).
Under that standard, the decision being reviewed will
not be reversed simply because some other court may
have ruled differently. “The decision under considera-
tion has to be well removed from any center mark
imagined by the reviewing court and beyond the fringe
of what that court deems minimally acceptable.” North
v. North, 102 Md. App. 1, 14 (1994); see also Wilson-X
v. Dept. of Human Resources, 403 Md. 667, 677

(2008); In re Yve S., 373 Md. 551, 583–84 (2003).

Discussion
We shall address each issue in the order pre-

sented by Husband and add any facts, as necessary.
1. Visitation

Husband argues that the circuit court abused its
discretion in awarding him only supervised visitation
with Anthony, “every other weekend, in Boston,
Massachusetts,  in the presence of  a l icensed
Massachusetts psychologist” and requiring that such
arrangements were to be “coordinated and agreed by
the parties.” His contentions in this regard are essen-
tially two-fold: first, that there was no cogent evidence
that Husband posed any threat of harm to the child
such that supervised visits were appropriate and, sec-
ond, the requirement that the parties “agree” on the
psychologist essentially gave wife veto power over visi-
tation.

As a preliminary matter, we were advised at oral
argument that Husband “relocated” to China after the
entry of the circuit court’s visitation order. It would
seem, therefore, that Husband’s specific objections to
the visitation order may be moot. See In re Julianna B.,
407 Md. 657, 664-65 (2009); see also Attorney
General  v. Anne Arundel  County School  Bus
Contractors Ass’n Inc., 286 Md. 324, 327 (1970) (“A
question is moot it at the time it is before the court,
there is no longer an existing controversy between the
parties, so that there is no longer any effective remedy
which the court can provide.”). However, because the
circuit court’s order may impact future visitation deci-
sions and have consequences for Husband’s ability to
visit with Anthony as the child matures, such conse-
quences, be they direct or collateral “preclude this
appeal from being moot.” In re Joseph N., 407 Md.
278, 305 (2009).

With respect to visi tat ion, the circuit  cour t
required in its October 30, 2008, order that visitation
“shall be reviewed on June 8, 2009 . . . for a determi-
nation of whether unsupervised visitation may proceed
at that time.” The docket entries of the circuit court
reflect that a hearing on visitation was in fact held on
June 8, 2009, before another judge, and that a visita-
tion order, albeit one continuing the supervision by a
psychologist, was entered. (E. 23). We do not have the
June 2009 Order in the record before us and do not
know the facts or reasoning the circuit court relied on
in entering the subsequent order.

In light of the subsequent visitation order (which
is not currently before us) it would seem that the
October 30, 2008, visitation order may be moot.
Husband’s remedy would have been to appeal the
June 8, 2009 visitation order if he felt aggrieved —
which the record reflects he did not do. See Coburn v.
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Coburn, 342 Md. 244, 250 (1996); Attorney General v.
Anne Arundel County School Bus Contractors Ass’n.,
Inc., 286 Md. 324 (1979). But review may be warranted
if the order in question may have affected subsequent
visitation orders. See In re Joseph N., 407 Md. at 301-
05 (2009). We shall, therefore, address the question
presented by Husband.

The Court of Appeals has made it quite clear that
a non-custodial parent’s visitation r ights are not
absolute and that the circuit court may impose reason-
able conditions on such visitation. Raible v. Raible, 242
Md. 586, 597 (1966). Importantly, visitation is not “for
their gratification or enjoyment, but to fulfill the needs
of the child” and “when the child’s health or welfare is
at stake visitation may be restricted or even denied.”
Boswel l  v. Boswel l , 352 Md. 204, 221 (1998).
Moreover, “[c]ustody and visitation deteminations are
within the sound discretion of the trial court, as it can
best evaluate the facts of the case and assess the
credibility of witnesses.” Id. at 223.

In Kennedy v. Kennedy, 55 Md. App. 299, 310
(1983), in requiring family counseling as a condition of
visitation, this Court held the circuit court may “within
the exercise of [its] discretion, impose such conditions
upon the custodial and supporting parent as deemed
necessary to promote the welfare of children.” Similar
sentiments were expressed by this Court in Cohen v.
Cohen, 162 Md. App. 599, 610-11 (2005), in which we
approved the condition that the non-custodial parent
completely abstain from alcohol during visits with the
child. See also Painter v. Painter, 113 Md. App. 504,
517-19 (1997) (aff irming the denial of visitation
because of physical abuse to the parent and emotional
abuse to the child).

There was ample evidence to support the circuit
court’s October 2008 order for supervised visitation by
Husband with a licensed psychologist, pending a
review hearing in June 2009. The circuit court found
that Husband hit Wife in the face and pushed her to
the ground in January 2007, when Wife was three
months pregnant with Anthony. The circuit court found,
crediting Wife’s testimony, that Anthony was visibly
frightened by his father’s regular tirades during the
time the parties resided together. The circuit court also
found that Wife was reasonably in fear for her, as well
as Anthony’s, safety in January 2008, as a result of
Husband’s inappropriate conduct at Union Station in
Washington, D.C. Moreover, the circuit court credited
the report of the custody evaluator, who noted that
Husband did not seem to “understand that his intensi-
ty, anger and erratic behavior has an active impact on
others.” Finally, the circuit court found that multiple
questions “exist as to Dr. Zou’s fitness for the immedi-
ate care of Anthony.” The decision to require supervi-
sion of the visits by a licensed psychologist who could

guide the parties’ conduct, protect the child, and pro-
vide independent information to the court was not an
abuse of discretion.

We likewise reject the contention that the visita-
tion order gave Wife veto power over Husband’s visita-
tion. Implicit in the circuit court’s order was the require-
ment that the parties act in good faith in selecting a
psychologist and arranging visits. Nothing factually has
been presented to us that Wife has failed to do so in
this case.6

2. Grounds for Divorce
Husband next contends that the circuit court

erred in granting wife a divorce, on her counter-com-
plaint, on the ground of excessively vicious conduct.
According to Husband, the evidence of such conduct
was legally insufficient as well as uncorroborated.
Husband further points to his own testimony, as evi-
dence of the circuit’s court’s error, that the parties had
marital relations while the divorce proceedings were
pending.

Wife counters that the circuit court’s factual find-
ings amply support a divorce under F. L. § 7-103(a)(8),
as construed in Das v. Das, 133 Md. App. 1 (2000). We
agree and see no need to reiterate here the extensive
explication of the case law we undertook in Das.

The circuit court’s factual findings with respect to
Husband’s longstanding pattern of physical violence,
verbal abuse, and demeaning conduct toward Wife are
not clearly erroneous. These findings are more than
suffipient to sustain the grant of a divorce on the
ground of excessively vicious conduct. Das, 133 Md.
App. at 37-39. Further, we reject Husband’s claim that
there was a lack of corroboration of his misconduct, as
the circuit court specifically credited the testimony of
Mr. Reidenbach, the Amtrak security officer who wit-
nesses the January 2008 incident. Das, 133 Md. App
at 39-40; see also Appel v. Appel, 162 Md. 5, 8 (1932).

3. The Award of Counsel Fees
In connection with the Judgment of Absolute

Divorce, the circuit court granted Wife’s request for
counsel fees in the amount of $16,500, “having consid-
ered the financial resources and financial needs of the
parties and found that there was no substantial justifi-
cation for [Husband] prosecuting the proceedings with
dozens of baseless or frivolous motions.” Husband
contends that the circuit cour t erred in doing so
because it failed to determine the reasonableness of
the fees or the financial resources of the parties, citing
Flanagan v. Flanagan, 181 Md. App. 492 (2008).

We disagree. Unlike the one sentence “analysis”
we criticized in Flanagan, 181 Md. App. at 543, the cir-
cuit court’s consideration of, and factual findings with
respect to, Wife’s request for an award of fees in this
case under F.L. §§ 7-107, 8-214 and 12-103, is thor-
ough, cogent, and quite detailed. The ruling on this
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issue alone spans four entire pages of the transcript
(E. 64-67) and covers each and every issue required to
be addressed under the statute, our case law, and the
dictates of Maryland Rule 2-522(a). The circuit court
specifically found “that there was lack of substantial
justification for virtually 100 percent of the 35 motions
asserted and filed by Dr. Zou.” The circuit court also
found that these filings by Husband “were wholly
unjustified, and in many instances, filed in bad faith.”

The circuit court also found “that the repeated
references and allegations to assertions of adultery
between Ms. Yang and her counsel are atrocious, intol-
erable, unacceptable, and frankly reflect the attitude
that Dr. Zou took toward these entire proceedings. Dr.
Zou never lost or squandered an opportunity to say
vile and reprehensible things about the mother of his
children and the counsel representing the mother of
his children.” The circuit court then carefully consid-
ered the 100 hours of attorney time expended by
Wife’s counsel for which compensation was sought
and the “bargain rate” of $165.00 per hour.

“The trial court enjoys a large measure of discre-
tion in fixing the reasonable value of legal services.
That amount will not be disturbed unless it is clearly
an abuseof discretion.” Head v. Head, 66 Md. App. 655,
669 (1986). Moreover, given the circuit court’s close
familiarity with the parties’ litigation generally and the
actual trial, the trial judge was entitled to bring to bear
her own assessment of the quality of counsel’s ser-
vices and the necessity for those services. Foster v.
Foster, 33 Md. App. 73, 77 (1976); see also Milton Co.
v. Council of Unit Owners of Bentley Place Condo.,
121 Md. App. 100, 121–22 (1998). The circuit court
neither erred not abused its discretion in awarding
counsel fees.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY AFFIRMED;

COSTS TO BE PAID BY APPELLANT.

FOOTNOTES
1. We have been provided in the record extract with a copy of
the Judgment of Absolute Divorce (E. 25), but only a docket
entry reflecting the Husband’s motion under Maryland Rule
2-534 and the order denying Husband’s motion to alter or
amend that judgment (E. 20); We will nevertheless assume
that each of the points raised on appeal was presented in the
motion to alter or amend. See P. Niemeyer & L. Schuett,
Maryland Rules Commentary 455 (3d ed. 2003)(”[A] motion
under this rule, asks the court to reconsider its judgment and
to alter, modify, or reverse it, based on arguments made in
the motion.”) (Emphasis added).

2. Husband represented himself at trial. He is represented by
counsel on appeal.

3. By Order filed on October 27, 2008, the circuit court
denied Husband’s motion to prevent Wife from relocating to
Massachusetts with Anthony. (E. 19).

4. The e-mail from Husband to Wife, dated May 11, 2008,
accused Wife of sleeping with her trial counsel, referred to
her counsel’s religion as “ugly,” and her counsel’s law school
as “very low, low rent.” Suffice it to say that we concur with
the trial court’s apt assessment of this e-mail.

5. The circuit court considered and rejected the idea of a
member of Wife’s family supervising the visits because of
prior instances in which Husband had threatened the safety
of her family members. The court in Massachusetts issued a
protective order, dated December 13, 2007, prohibiting
Husband from contacting Wife’s family.

6. Although not in the record transmitted by the circuit court,
we were advised at oral argument that the circuit court sub-
sequently appointed a psychologist selected by Husband,
thus eliminating any possibly of a “veto” by Wife.
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