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After a jury trial in the Circuit Court for Carroll County, John Edward Workman, Sr.,

appellant, was convicted of sexually abusing his two sons while they were between seven

and fourteen years old.  Rejecting appellant’s defense that his sons, now adults, fabricated

abuse allegations because he stopped supporting them financially after separating from their

mother, the jury found appellant guilty of two counts of child sexual abuse and three counts

of second degree sexual offense.  

Appellant, who was sentenced to a total of forty years, raises the following issues for

our review, which we have re-formatted:

1. Did the trial court err or abuse its discretion in admitting an essay
posted by one son on a website into evidence and/or in denying the
motion for new trial?

2. Did the trial court err in denying appellant pretrial access to the
complaining witnesses’ medical records?

3. Did the trial court err in foreclosing cross-examination?

4. Did the trial court err in denying appellant’s motion in limine to
preclude the State from referring to the complaining witnesses as
“victims”? 

Because there was no error or abuse of discretion, we shall affirm the convictions. 

FACTS AND LEGAL PROCEEDINGS

Appellant does not challenge the sufficiency of evidence, so we confine our recitation

of facts to those necessary to provide context for the issues raised in this case. Joyner v.

State, 208 Md. App. 500, 503 n.1 (2012). 



The State presented evidence that appellant, now a retired Baltimore City Fire

Department paramedic, sexually abused his two sons, A.E.  and T.W., in a variety of ways1

during their childhood. A.E., age 24 at trial, testified that the sexual abuse began in 1996,

when he was eight, and continued until he was fourteen.  Appellant assured A.E. that their2

sexual activity was a “normal” part of growing up and something that appellant used to do

with his own brother.  As A.E. grew older, he sometimes attempted to say no to appellant’s

advances, but appellant gave him money and/or special favors, such as taking him to the

movies or to a restaurant, or he threatened that he would just get A.E.’s younger brother “to

do it.”  

Eventually, when A.E. was fourteen, he refused to participate, made every effort to

avoid appellant, and became very disrespectful toward him.  Although appellant continued

to summon A.E. “into his office to try to show . . . his webcam or something,” A.E. would

“slough it off and walk away.” 

A.E. did not disclose the abuse while it was happening or for years afterward.  He did

not understand “[f]or the longest time . . . that what was going on was wrong.”  He also was

confused and ashamed by his feelings and participation. In addition, he worried how

disclosure would disrupt his family, both emotionally and financially.  

Although both victims are the natural children of appellant and his former wife, A.E.1

has legally changed his name to disassociate himself from appellant.  

A.E. provided detailed and graphic testimony as to the abuse. It is not necessary to2

recount this part of the evidence.
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When A.E. was around eighteen, he confronted appellant about the abuse. When A.E.

said he did not understand why appellant started doing it when he was just eight years old,

appellant responded “that he thought [A.E.] was mature enough to handle it.” Appellant

warned A.E. that if he “told anybody, [appellant] would go to jail,” that he “wouldn’t

survive jail,” and that he “would sooner kill himself[.]”  Appellant seemed very scared and,

in A.E.’s words, succeeding in “guilting” him “into not saying anything, because [A.E.]

didn’t want to be responsible for killing [his] father.”  

A.E. first disclosed the abuse in a sexual abuse survivors’ internet forum in January

2011, when he posted, under a pseudonym, his recollections of the abuse in an essay titled

“This Mask I Wear.”  The post describes “the different ages that [A.E.] was and the different

levels of abuse that [he] suffered.”  A.E. testified that he “was very depressed at the time and

having trouble dealing with . . . . the sexual abuse,” feeling that he “couldn’t talk to anybody

about it” but was “safe talking with people on the internet.”  He later showed the essay to

a friend. 

That summer, for the first time, A.E. asked his younger brother whether their father

“had done anything to him,” then telling T.W. that their “father had abused” him.  When

A.E. learned that he was not “the only one” his father had sexually abused, he “apologized”

to T.W. and explained that he had believed that he “was protecting” T.W. by cooperating

with appellant. 
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In December 2011, when A.E. could not pay rent, he moved to his parents’ residence,

which by that time was in West Virginia.  Appellant helped A.E. get a job, paid some of

A.E.’s bills, and maintained his health insurance.   

On January 8, 2012, appellant and A.E.’s mother had a verbal argument that resulted

in her leaving the marital home, accompanied by A.E.  As they were driving to his older

brother’s home in Pennsylvania,  A.E. told his mother that he hoped appellant would “wind3

up with nothing” and that he had something he wished to disclose later.  A.E. called T.W.

and told him that he was going to tell their mother about the sexual abuse. Although T.W.

“didn’t want [A.E.] to say anything at all ever[,]” on the day they arrived, A.E. told his

mother that appellant had sexually abused both him and T.W.  

On January 31, 2012, A.E. went to the Carroll County Child Advocacy Center to

report the sexual abuse.  He made a recorded statement detailing the abuse to Carroll County

Police Detective Kocevar.   In the statement, A.E. acknowledged that by that time he had4

stopped responding to appellant’s calls, texts, and e-mails, and that appellant had turned off

A.E.’s cell phone service and stopped providing any other financial support to him, his

brother, and his mother.  

 Appellant’s wife entered their marriage with a son from a previous relationship, who3

is ten years older than A.E. and moved out of the family home at age 18, in 1996 or 1997. 

 Detective Kocevar did not testify at trial, and we have not been directed to his first4

name in the record or the parties’ briefs. 
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T.W., age 22 at trial, testified that, beginning when he was seven years old, appellant

abused him in much the same way that appellant had abused A.E.    

T.W. did not disclose the abuse because he “was afraid of what would happen” and

“wanted to have a family, like to stay in a family,” believing that if he “had ever said

anything that it would ruin that.”  In the summer of 2011, when A.E. asked him whether

appellant had done anything to him, T.W. replied, “yeah that my father had sexually abused

me.”  But T.W. and A.E. never discussed the incidents of abuse in detail.  At that time, T.W.

“monetarily depended on [his] father” for his college expenses and “knew that if [they] had

gone and told anybody,” his father would not be able to pay and he would not be able to

finish college.  

After Det. Kocevar spoke with A.E. in January 2012, T.W. agreed to come into the

police station.  On February 2, 2012, T.W. gave a recorded statement in which he described

the abuse.  By that time, appellant had stopped paying for T.W.’s education and living

expenses.  

Barbara Ann E., formerly Barbara Ann Workman, testified that she was unaware that

her husband sexually abused their two sons until A.E. told her in the days following her

January 8, 2012, departure from the family home in West Virginia.  After learning about the

sexual abuse, she filed for divorce and agreed to a property settlement in which appellant

kept the West Virginia residence and she was awarded 40% of appellant’s retirement

benefits. 
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Appellant testified in his own defense, adamantly denying all allegations of abuse. 

Appellant also testified that he allowed A.E. back into his home in December 2011 for

economic reasons, and that he arranged for A.E. to get a job as a dispatcher with the

ambulance service company where appellant was working.    

We shall supplement these facts in our discussion of the issues raised by appellant. 

ANALYSIS

I. “This Mask I Wear”

During its case-in-chief, the State introduced, over appellant’s objections, a redacted

version of A.E.’s essay “This Mask I Wear” to rebut appellant’s assertion that A.E.’s

accusations of child abuse were false. In appellant’s view, the essay was not admissible

under Maryland Rule 5-802.1(b), the hearsay exception for prior consistent statements, for

three reasons.  We shall address – and reject – each one in turn. First, we provide some

additional information.

In pre-trial motions, defense counsel  advised the court that “the Defendant contests5

whether the events actually happened[.]” Anticipating attacks on A.E.’s and T.W.’s

credibility, the prosecutor told jurors in her opening statement that “[t]he Defendant is going

to tell you here today that Barbara [E.] encouraged their sons to concoct this story so that she

would gain an advantage in her divorce from the Defendant.”  She then asked “whether it

 Although appellant was represented by two attorneys, for convenience, we shall5

refer to both as defense counsel, in the singular.  Similarly, we shall refer to the two
prosecutors in the singular.
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makes sense that Barbara [E.] would have her boys lie and testify about such graphic and

disturbing acts” and “[w]hy would [T.W.] and [A.E.] make this up?”  

In response, defense counsel used her opening statement to detail the “other side” of

“the family story.”  After pointing out that both A.E. and T.W. picked their mother’s “side”

when she left appellant on January 8, 2012, defense counsel stated that “[t]here is a lot of

motive for fabrication here” and added:

There may not have been a huge divorce settlement, but those boys
were still dependent on their father in their twenties.  Because they would not
speak to him and because they would not tell him where they were, and
basically they cut off communication with him when Barbara left, he stopped
paying their bills.  He was upset.  It is a logical reaction to what was going on. 
And all of a sudden, not three weeks later, these allegations come out of
nowhere.  

During A.E.’s direct examination, the prosecutor elicited testimony that, after going

to a website where people could read and share their experiences of child abuse, A.E. “wrote

[his] own story” as a “way of going through in [his] head [what] had happened” and “a way

for [him] to talk to other people” about his father’s sexual abuse for the first time.  A.E.

testified that he posted his essay, titled “This Mask I Wear,” in January 2011 under a

pseudonymous “screen name,” explaining that “[t]he content is the different ages that I was

and the different levels of abuse that I suffered.”   6

 In the essay, which states it was “[w]ritten on January 30 , 2011[,]” A.E. wrote:6 th

I have been around this world long enough to know that absolutely
everyone puts on a mask when they’re not alone. . . . I wear a mask of who I
would like to be in the future; however, my thoughts are just too distant from

(continued...)

7



When the State moved the document into evidence, defense counsel objected “on

several grounds,” asserting that 

[t]his document is extremely inflammatory, not to mention that the best
evidence of this to discuss this document is [A.E.’s] testimony himself. [Sic]

This is cumulative.  He testified already that this is just – this is what
he did.  This is how he chronicled the alleged abuse.  It is cumulative
evidence.  It is not necessary.  It is not a statement that he – there is no need. 
 We are not rehabilitating him.  It is not a – there is no need to use it as a prior
consistent statement.  

The prosecutor responded that the essay should be admitted as a prior consistent

statement under Rule 5-802.1(b) to rebut appellant’s charge that A.E. “fabricated this” “to

help his mother in the divorce,” by “showing that this was written a year prior to these

charges even coming out” and “a year before a divorce was even contemplated.”  Defense

counsel then questioned whether the document had been properly authenticated and asserted

(...continued)6

everyday life to actually care about anything.  This is because I don’t know
how to deal with everything that happened to me.  Now I am in my mid 20's,
but then I was only 8 years old.  I haven’t told a single person what has
happened to me because I am scared, ashamed, and just thinking about it
makes me shake from anxiety.  So why now?  Well, because there’s the
Internet!  So, this is what happened to me.  

After recounting the abuse, his hatred of appellant, his difficulty “trusting any male
figure” and “interacting with children,” A.E. concluded:

Right now I just, don’t know what to do.  How to handle this.  I feel
like this is a good step, but I think that the next step should be telling someone
who actually knows me.  For now any support I can find on here would
probably help me keep things together for a while. . . .   
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that she remained uncertain “how this is coming in as a prior consistent statement when we

are talking about a year’s time. . . . it is not like this is something that just popped up.”  

After the trial court returned from a recess, defense counsel clarified her objection:

I think the crux of my main objection here is [the prosecutor] is trying to offer
this as a prior consistent statement under 5-802.1.  She is saying that it is
offered to rebut an express[] or implied charge of recent fabrication.

The document says “written on January 30, 2011.”  That line is actually
in the body of the text of what [A.E.] would have allegedly, if he actually
wrote this, posted on the website.  There is no indication as to when it was
posted.  That is not something that [the website] is giving us that date.  That
is the date that is whoever wrote it and posted it is saying when it was written.

So, I don’t think that we, one, with [A.E.] not knowing when he wrote,
have a proper time frame here.

At this point, also, I do not believe that there is any reason for this to be
used.  If, under cross-examination, the door is opened, then it –

THE COURT: Well, didn’t you open it in your opening statement?

[Defense Counsel]: My opening statement is not evidence. . . . I agree with you
that, yes, that probably is where we are going with this, but I would further
argue that we are not saying that it was only motive to the divorce.  [Sic]  My
opening statement talked about all of the problems they were having and the
boys.  And that had been going on for two years, where [A.E.] was having
depression, alcohol issues, he was angry with his father.  So there was a lot
more than there could have –

THE COURT: All right.  Well, here we are talking about admissibility.  That
is the threshold we are talking about here.  I mean, if you want to argue
somebody else made this up and put it –

[Defense Counsel]: Sure.

THE COURT: You are free to do that.  But the Court is confronted, really,
with two issues.  One is the authentication issue. . . . This has been identified
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by this witness.  So it is properly authenticated.  The issue of whether it is
admissible as a prior consistent statement is made before, from the Court’s
recollection, what has been argued by the Defense as being when the alleged
motive to falsify arose.  So it would qualify in time, as well.  It is admissible. 

Before addressing appellant’s specific contentions, we will review the applicable legal

principles.

“‘Hearsay’ is a statement, other than one made by the declarant while testifying at the

trial or hearing, offered in evidence to prove the truth of the matter asserted.”  Md. Rule

5-801(c). Unless expressly permitted as an exception, “hearsay is not admissible.”  Md. Rule

5-802.  A decision to admit hearsay under one of the established exceptions to the rule

against hearsay is an issue of law that we review de novo.  Bernadyn v. State, 390 Md. 1, 7-8

(2005).  See Quansah v. State, 207 Md. 636, 657 (2012).  

The hearsay exception at issue in this case, Md. Rule 5-802.1(b), provides that “[a]

statement that is consistent with the declarant’s testimony” may be admitted “if offered to

rebut an express or implied charge against the declarant of fabrication, or improper influence

or motive[.]”  This exception applies only if the declarant is subject to cross-examination and

made the consistent statement before the alleged motive to fabricate existed, because only

“‘[a] consistent statement that predates the motive is a square rebuttal of the charge that the

testimony was contrived as a consequence of that motive.’”  Holmes v. State, 350 Md. 412,

419 (1998) (quoting Tome v. United States, 513 U.S. 150, 158, 115 S. Ct. 696, 701 (1995)). 

Accordingly, “[t]he timing of the alleged fabrication is crucial” in determining whether the
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party offering the statement has satisfied this “premotive requirement.”  Thomas v. State, 429

Md. 85, 101-02, 103 (2012). 

Returning to the instant case, the record fully supports the trial court’s finding that the

essay was written and posted in January 2011, which was about one year before the

occurrence of the events—the break-up of appellant’s and Ms. E.’s marriage and the end of

appellant’s financial assistance to Ms. E., A.E. and T.W.—that appellant asserted motivated

A.E. to fabricate his testimony. See Thomas, 429 Md. at 104-05 (to be admissible, a statement

must have been made “at a time prior to the existence of any fact which would motivate bias,

interest, or corruption on the part of the witness”).  Nonetheless, appellant asserts that the trial

court erred in admitting the statement because  “[A.E.] had multiple other possible motives

to fabricate including his depression, alcohol issues, and extreme anger at [a]ppellant.” The

fatal flaw in appellant’s argument is that he fails to offer any authority to support his

contention that depression or problems with alcohol are motivations to lie. We reach the same

conclusion as to appellant’s contention that the essay should not have been admitted because

A.E. was angry at appellant. Many, if not most, victims of crime are angry at their assailants,

and we decline to hold that the existence of this emotional state precludes admission of a

prior statement that would be otherwise-admissible under Rule 5-802.1(b).

Next, appellant claims that “the admission of a statement during [A.E.’s] direct

examination – where no charge of fabrication had yet been made via cross-examination – was

inappropriate.” We agree with the trial court that appellant opened the door in pre-trial

11



motions and in her opening statement, by asserting that both victims were lying about the

abuse in retaliation for appellant’s termination of financial support in the aftermath of their

parents’ marital split. This was a sufficient basis for the State to present A.E.’s prior

consistent statement during its case-in-chief.  See, e.g., Anderson v. State, 420 Md. 554, 566-

67 (2011) (recognizing that a prior consistent statement may be admissible during the direct

examination of a prosecution witness if defense counsel asserts a charge of fabrication during

the defendant’s opening statement); Johnson v. State, 408 Md. 204, 226 (2009) (recognizing

that a prior consistent statement may be admissible in the State’s case-in-chief to rehabilitate

a prosecution witness if “the defendant’s opening statement and/or cross-examination . . . has

‘opened the door’ to evidence that is relevant (and now admissible) for the purpose of . . .

rehabilitation”).  

In his final challenge to the admission of the essay, appellant maintains that it should

have been excluded under Md. Rule 5-403 because it was “either a needless repetition of

[A.E.’s] testimony or an essay of personal examination and reflection that extends beyond

a simple recitation of the allegations at issue (or both) and was unfairly prejudicial.”   As the

excerpted colloquy shows, defense counsel did not expressly invoke the number or the

language of that rule, which provides that “[a]lthough relevant, evidence may be excluded

if its probative value is substantially outweighed by the danger of unfair prejudice . . . or

needless presentation of cumulative evidence.”  Instead, when counsel clarified her objection,

she focused on whether the State had satisfied authentication and pre-motive requirements. 
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To the extent that defense counsel preserved a Rule 5-403 objection through her

generic complaints that the essay was unnecessarily cumulative evidence, we are not

persuaded that the trial court abused its discretion in failing to exclude the essay.  As

discussed, the probative value of the essay (and coincidentally its prejudicial effect) was that

it is a consistent account of the abuse, written a year before the family rift.      

Alternatively, to the extent that defense counsel asserted a Rule 5-403 objection

through her contention that the essay was unduly prejudicial, we similarly are not persuaded

that the court abused its discretion.  For purposes of this rule, “[e]vidence is prejudicial only

when it tends to have some adverse effect upon a defendant beyond tending to prove the fact

or issue that justified its admission into evidence.”  State v. Allewalt, 308 Md. 89, 102 (1986). 

For example, an unduly prejudicial effect “may be created by the tendency of the evidence

to prove some adverse fact not properly in issue or unfairly to excite emotions against the

defendant.”  Id.  The essay tended to prove only facts related to the charges for which

appellant was on trial, as appellant tacitly concedes in characterizing it as “cumulative” of

A.E.’s trial testimony.  It did not contain any unnecessarily graphic details of the abuse that

might have unfairly excited emotions against appellant.  Moreover, as discussed, it was

relevant to rebut appellant’s fabrication defense, by showing that A.E. made consistent

disclosures one year before the family rift that appellant alleged was the trigger for A.E. to

falsely accuse him of sexual abuse.         
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For these reasons, the trial court did not err or abuse its discretion in admitting the

January 2011 essay as a prior consistent statement under Rule 5-802.1(b) to rebut appellant’s

defense that A.E. falsely accused him of sexual abuse in the aftermath of the January 2012

family split.             

II.  The Pre-trial Review of Medical Records

Under Md. Code § 9-109(b) of the Courts and Judicial Proceedings Article (“CJP”),

with exceptions not applicable here, a patient who receives services relating to a mental or

emotional disorder “has a privilege to refuse to disclose, and to prevent a witness from

disclosing, . . . communications relating to diagnosis or treatment of the patient[.]”  For other

confidential medical records held by a third party, a criminal defendant does not have a pre-

trial right to review such records unless he or she establishes “a likelihood of obtaining

relevant information” from such a review.  See Goldsmith v. State, 337 Md. 112, 128 (1995). 

Invoking the narrow exception recognized in Goldsmith, appellant argues that the trial

court abused its discretion in denying his request for pre-trial access to the medical records

of A.E. and T.W. from 1995 through 2005, and in quashing his subpoena duces tecum for

such records. Appellant contends that these records might have revealed evidence that

undermined the credibility of both accusers because they “would contain exculpatory

information regarding any evidence of physical trauma, as well as psychological history

relevant to [A.E.’s] claim of depression and the reasons therefor[.]”  In support, appellant

points out that 
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defense counsel proffered that [A.E.] suffered, and was treated for, depression
for several years prior to the making of his claim of abuse without ever stating
to his doctor that the alleged abuse by [a]ppellant was the reason therefore. 
Defense counsel further proffered that it was only upon making the claim of
abuse that [A.E.] articulated to Officer Kocevar that the alleged abuse was the
reason for this depression.  Defense counsel also proffered that the family
practice medical records relating to both [A.E.] and [T.W.] would reflect
reports and/or physical evidence of trauma if the alleged abuse occurred as
claimed.  These proffers amounted to a sufficient nexus between the
information sought and [a]ppellant’s need – in a pure credibility contest such
as this – to offer proof of the negative in order to mount a proper defense.  The
trial court erred in denying the motion for tangible evidence and/or in quashing
the subpoenas. . . . 

“[A] mere assertion that the credibility of a witness is an issue and that ‘some latitude’

is necessary in looking for impeaching material is not enough to cross the threshold”

articulated in Goldsmith.  See Fisher v. State, 128 Md. App. 79, 121 (1999), rev’d in part on

other grounds, 367 Md. 218 (2001).  By written order, the trial court denied appellant’s

request to review these medical records because appellant’s “argument that the records are

relevant to credibility is simply insufficient to outweigh the privilege.”  We are not persuaded

that the court abused its discretion in doing so.  See id. at 127.  

With respect to A.E.’s medical records, defense counsel proffered that such records

could undermine A.E.’s credibility by showing that A.E. did not disclose the abuse to the

doctor who prescribed him anti-depressant medication, even though he told Det. Kocevar that

he was being treated for depression caused by the sexual abuse.  Thus, appellant expressly

sought to review privileged medical records containing “communications relating to the

diagnosis and treatment” of A.E. for depression.  See CJP § 9-109.  Even if such records were
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not privileged, the trial court correctly recognized that they were not needed  to impeach A.E.

because “it is stipulated that victim [A.E.] told no one of the abuse,” and were not relevant

because “the mere fact that victim [A.E.] was depressed and received medication for a

different reason [would] not make it less likely that he was being abused.”  

With respect to other medical records of A.E. and T.W. covering a ten-year period, 

including years before and after the abuse allegedly occurred, defense counsel proffered that

they could show a lack of physical evidence of sexual abuse.  In seeking these records to

confirm the absence of physical evidence of abuse, defense counsel effectively conceded that

it was unlikely that such  records would yield relevant information.  Review of such records

simply to “rule out” that possibility was unnecessary because the State stipulated from the

outset that there was no physical evidence of abuse.  In any event, appellant was not harmed

by the denial of his request to review such records given that both A.E. and T.W. testified at

trial that they did not suffer any physical injury from the sexual abuse.      

Because appellant did not establish that the requested records likely contained

exculpatory information that was necessary for his defense, as required under Goldsmith, the

trial court did not abuse its discretion in denying appellant’s Motion to Produce Tangible

Evidence or in granting A.E.’s Motion to Quash appellant’s subpoenas and issuing related

protective orders.  
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III.  Cross-Examination

Appellant next contends that the trial court erred in foreclosing cross-examination of

A.E. regarding his failure to report any sexual abuse to the doctor who prescribed him

medication for depression.  We again disagree.

On direct examination, the prosecutor elicited A.E.’s testimony that he was depressed

during the period immediately before he reported the sexual abuse to his mother and the

police.   On cross-examination, defense counsel elicited A.E.’s admission that he never told

his family doctor about the abuse.  On re-direct by the prosecutor, A.E. explained that he did

not disclose the abuse to his family doctor because “he didn’t seem like a person I would

tell.”  When defense counsel returned to that topic on re-cross, the following ensued:

[Defense Counsel]: You indicated that your family doctor didn’t seem like a
person that you would tell about something like this?

[A.E.]: Correct.

[Defense Counsel]: Didn’t you go to him in 2011 and get some prescription
medication for your depression?

[Prosecutor]: Objection.

THE COURT: Sustained.  

(Emphasis added.)

The court then called a bench conference regarding the admissibility of evidence

related A.E.’s treatment for depression by this doctor.    
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THE COURT: Is there an allegation that there was some sort of disclosure or
different reason given for this depression for the purpose of obtaining a
prescription?

[Defense Counsel]: Our client will testify – and I will make a proffer that he
would say that his son was calling him and was depressed.  He was upset about
his weight, he was upset that he never had a girlfriend.  He was upset that his
parents had moved to West Virginia.  He was drinking a lot.

And my client actually sent him money and encouraged him to go to the
doctor to get help and to get back on the medication.  So, yes, we think – you
know, he is calling his father and he is telling him that.  That is what you will
hear.

[Prosecutor]:  – his father encourages him to go see someone.

THE COURT: Well, I guess my question is this deals with the issue of
depression.  I mean we had an issue like this pretrial, did we not?  All right.

[Defense Counsel]: I guess – I was not in any way trying to violate the Court’s
order.  He said that [his family doctor] is not a person he would tell.  But he felt
comfortable enough to go to him and I know he went to him.  I mean my client
will testify he went to him to get medication.  So he felt comfortable enough
to go to him and get medication, this is his family doctor, it goes to credibility,
for many, many years. [Sic]

THE COURT: Are you attempting to go anywhere else other than the fact
that he simply went to get depression medication?

[Defense Counsel]: Exactly.  That is all I was going to get out of this.  I
wasn’t going to delve any deeper.  It would be covered by doctor/patient
privilege anyway.

[Prosecutor]: Your Honor, I can’t recall what you said in terms of whether or
not any of that information regarding his mental health could even come in. 

THE COURT: All right.  Tell you what.  Let’s give the jury a morning break
and we will settle this.  

(Emphasis added.)
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The trial court returned after reviewing “its pre-trial ruling with respect to the issue

of the medical records relating to the depression of [A.E.].” The court invited defense counsel

to explain why the court should not sustain the State’s objection to her question asking

whether A.E. went to the doctor in 2011 to get depression medication. Defense counsel

replied:

Yes, I think that with [A.E.] now saying, which we didn’t have when we
argued the pretrial motion, that his family doctor is just not someone that he
would tell about this.  That he didn’t think that was an appropriate person. 
What did he say?  What did he say to get the medication?  Because he told
Trooper Kocevar in his interview, that the reason he was on Zoloft was
because of this.  So, I think it is one of prior inconsistent statement.

[Prosecutor]: Your Honor, . . . [t]he depression and medication would not
be relevant to any defense.

This is so because it is stipulated that the victim, [A.E.], told no one
of the abuse and the mere fact that the victim was depressed and received
medication for a different reason does not make it less likely that he was
abused.  And I think the Court is clear on that.

He could be depressed for . . . 10,000 reasons and he told nobody about
the abuse.  

(Emphasis added.)

The trial court then reaffirmed its pre-trial ruling regarding the medical records

concerning appellant’s treatment for depression, stating that it would “stand by its order,

which is that it is not admissible.  The medication part is not admissible.”  Thereafter, defense

counsel did not ask the witness any more questions.  
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Appellant maintains that the trial court erred in restricting his cross-examination of

A.E. because after “the State opened the door . . . to the issue of [A.E.’s] depression, directly

relating the depression to the allegations of abuse,” he was not afforded an opportunity to

impeach A.E.’s credibility by eliciting evidence of “his conflicting reports of the cause of the

depression and reasons for use of the depression medication.”  

A criminal defendant’s right to cross-examine a prosecution witness is guaranteed by

the Confrontation Clause of the Sixth Amendment, made applicable to the States through the

Fourteenth Amendment, and Article 21 of the Maryland Declaration of Rights.  Suggs v.

State, 87 Md. App. 250, 258 (1991).  Maryland Rule 5-616(a)(4) protects this right,

providing that “[t]he credibility of a witness may be attacked through questions asked of the

witness[.]”  “The right to cross-examine is not without limits, however, and ‘trial judges

retain wide latitude insofar as the Confrontation Clause is concerned to impose reasonable

limits on such cross-examination based on concerns about, among other things, harassment,

prejudice, confusion of the issues, the witness’ safety, or interrogation that is repetitive or

only marginally relevant.’”  Smallwood v. State, 320 Md. 300, 307 (1990) (citations omitted). 

As the Supreme Court and the Court of Appeals have recognized, the right of confrontation

is satisfied “when defense counsel has been ‘permitted to expose to the jury the facts from

which the jurors, as the sole triers of fact and credibility, could appropriately draw inferences

relating to the reliability of the witnesses[.]’”  Martinez v. State, 416 Md. 418, 428 (2010)

(quoting Davis v. Alaska, 415 U.S. 308, 318, 94 S. Ct. 1105 (1974)).  On appeal, “we
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determine whether the trial judge imposed limitations upon cross-examination that inhibited

the ability of the defendant to receive a fair trial.”  Pantazes v. State, 376 Md. 661, 682

(2003).

The State established that A.E. was depressed, but it did not inquire into his treatment

for that condition.  Nor did the State open the door to what A.E. told his doctor about the

abuse.  It was defense counsel who, on cross-examination, elicited A.E.’s testimony that he

did not disclose the sexual abuse to his doctor.  On re-cross, A.E. explained that his doctor

was not someone he felt he could talk to about the abuse.  At this point, there was no

evidence that A.E. had been prescribed medication for his depression, much less that it was

his family doctor who dispensed that prescription.

When defense counsel then inquired whether A.E. obtained anti-depression

medication from that doctor in 2011, the court conducted a lengthy bench conference during

which it affirmed its pre-trial ruling that medical records pertaining to A.E.’s treatment for

depression are privileged.  Because defense counsel expressly agreed that what A.E. said to

his doctor in the course of obtaining depression medication was privileged, appellant did not

preserve his appellate complaint that he should have been permitted to question A.E. about

“his conflicting reports of the cause of the depression and reasons for use of the depression

medication.”
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IV.  The Prosecutor’s Reference to the “Victim”

In his final assignment of error, appellant contends that the trial court erred in denying

his pre-trial motion in limine “to preclude the State from referring to the complaining

witnesses as ‘victims.’” Citing out-of-state cases, appellant asserts that “reference to

complaining witnesses as ‘victims,’ . . . inappropriately invades the province of the jury as

fact-finder, is an inappropriate expression of opinion by the prosecutor, and/or amounts to

a violation of the constitutional right to the presumption of innocence, just as if reference

were made to the defendant as a ‘criminal.’”  See, e.g., Connecticut v. Albino, 24 A.3d 602,

613-14 (Con. App. Ct. 2011) (“[I]n a case such as this, where the defendant has asserted a

self-defense claim, it is improper for the prosecutor repeatedly to use the words victim,

murder and murder weapon throughout the trial.”); Jackson v. Delaware, 600 A.2d 21, 25

(Del. 1991) (Because the term “victim” “assumes the commission of a crime,” and the

defendant asserted a consent defense to the rape charge, “such use is clearly unwarranted.”). 

We are not persuaded that appellant was denied the relief he sought.  Before trial,

when defense counsel moved to preclude the State from referring to appellant’s two sons as

“victims,” the trial court took the question under advisement but “enter[ed] an interim order

directing that the term victim not be used until such time as I have had a chance to review

this.”  Because we have not been directed to any subsequent ruling on that motion, it appears

that the interim order remained in effect throughout the trial, thereby affording appellant the

requested relief.    
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Indeed, appellant cites only one instance when the State used the term “victim,” during

the following closing argument by the prosecutor:

[A.E.] and [T.W.] both got extremely emotional on the stand when they were
describing the anal sex.  All of you remember how [T.W.] broke down and
needed some time to think about what was going on.  He was so emotional,
that was so disturbing to him, that was raw emotion.  That wasn’t an actor on
the stand making up, it wasn’t someone wearing a mask of an alleged child
abuse victim.  That was an actual child abuse victim on the stand.

Those details support the fact that the Defendant sexually abused the
victim and that this is not made up.  

(Emphasis added.)

Because defense counsel failed to object to this argument, appellant has not preserved

this challenge. See generally Shelton v. State, 207 Md. App. 363, 385 (2012) (“We have

repeatedly held that pursuant to Rule 8-131(a), a defendant must object during closing

argument to a prosecutor’s improper statements to preserve the issue for appeal.”).   Cf.

Lawson v. State, 389 Md. 570, 604-05 (2005) (reversing child sexual abuse convictions on

basis of multiple instances of improper closing argument, including use of a “golden rule”

argument, despite objections on two occasions by defense counsel). 

Appellant does not ask us to exercise our discretion to undertake plain error relief.

Were we to do so, we would not disturb the verdicts. “Because the trial judge is in the best

position to gauge the propriety of argument in light of such facts, . . . ‘[a]n appellate court

should not disturb the trial court’s judgment absent a clear abuse of discretion by the trial
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court of a character likely to have injured the complaining party.’”  Mitchell v. State, 408 Md.

368, 380-81 (2009) (citation omitted). 

The prosecutor premised her description of T.W. as a “victim” on T.W.’s testimony

recounting appellant’s sexual abuse.  Because such argument was well within the limits of

permissible comment, and the trial court instructed the jury not to treat such argument as

evidence, the trial court did not abuse its discretion in failing to intervene, sua sponte, in the

prosecutor’s closing argument.

THE JUDGMENTS OF THE CIRCUIT COURT
FOR CARROLL COUNTY ARE AFFIRMED. 
COSTS TO BE PAID BY APPELLANT.
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