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Appellant, Walead Othman-Hernandez, was convicted by a jury in the Circuit Court

for Calvert County of second-degree assault.  He presents the following questions for our

review, which we have modified for clarity:1

1. Does the docket correctly reflect the sentence the court pronounced?

2. Did the trial court commit plain error in describing the pattern

instruction on reasonable doubt as “circular?” 

For the reasons below, we affirm.

FACTUAL and PROCEDURAL BACKGROUND

Appellant raises no challenges to the sufficiency of the evidence; thus, we recite

briefly the facts underlying the charges against him.

On December 2, 2012, appellant was traveling in a car with his girlfriend.  While

stopped at a stop sign on Prince Frederick Boulevard, appellant struck his girlfriend at least

six times in the head with his hand.  When seen by another person, appellant drove away

from the stop sign.  As he did so, his girlfriend “came flying out of the vehicle, rolling on the

Appellant presented the questions:1

1. Does the docket wrongly state that Mr. Othman received the maximum

10-year sentence for second degree assault, when the lower court

actually imposed a three-year sentence by “commit[ing] [Mr. Othman]

to the Division of Corrections for a period of three years - - of ten

years,” and telling him that he “could [have] [gotten] ten years” but was

“not getting it”? 

2. Did the lower court commit plain error by characterizing the pattern

instruction on reasonable doubt as “circular” and, thus, inviting the jury

to disregard the instruction?



pavement.”  She fled to another nearby car, asking for the occupant’s help, saying appellant

was going to kill her.

At trial, appellant’s girlfriend denied that he hit her, saying he simply pulled her back,

preventing her from leaving the vehicle.  Following a jury trial, appellant was convicted of

second-degree assault.

DISCUSSION

I. The Sentence

The circuit court pronounced its sentence: “The defendant is committed to the

Division of Corrections for a period of three years - - of ten years.  I am suspending all but

98 days and giving him credit for the time served that he has done.”  The court continued,

“I’m placing him on a period of three years probation supervised by the Department of Parole

and Probation.”  The court described the conditions of probation:

If you come in here and the violation was he had - - you had contact, that’s the

violation, and the argument back is, well, no harm, okay, I was trying to be

helpful.  So you know, that’s it.  That’s why the ten years is sitting there.  It’s

the most I can give you.  The second time I see you for violating probation will

be you’ll get what I could give you today, okay?

Finally, the court explained: “Whether you think this is fair or not, you’re getting a break

okay.”  “You were convicted of an offense for which you could get ten years, and you’re not

getting it.  With your history, that’s unusual, okay.”  The docket indicates a sentence of ten

years; however, it appears that the number ten was written over a number three on the entry.
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Appellant contends that the transcript indicates that the court intended his sentence

to be three years’ incarceration and not ten.  Consequently, he asserts that the docket entry

indicating a ten-year sentence is mistaken and should be corrected.  The State counters that

the docket correctly reflects the court’s sentence, and that any error in the announcement of

the sentence was corrected prior to appellant leaving the courtroom, in accordance with

Maryland Rule 4-345.

Where there is a conflict between the transcript and docket entries, the transcript

prevails, unless it is shown to be in error.  Savoy v. State, 336 Md. 355, 360 n.6 (1994);

accord Estime v. King, 196 Md. App. 296, 304-05 (2010).  Maryland Rule 4-345(c) 

provides: 

Correction of Mistake in Announcement. The court may correct an evident

mistake in the announcement of a sentence if the correction is made on the

record before the defendant leaves the courtroom following the sentencing

proceeding.

Here, we are persuaded that the court not only intended to sentence appellant to a ten-

year sentence with all but 98 days suspended, but that it actually did so as evidenced by both

the transcript and the docket entries.  Appellant makes much of the court initially saying

three, and then correcting itself to ten in the middle of a sentence.  The court, however,

pursuant to Md. Rule 4-345(c) is permitted to correct its sentence prior to a defendant leaving

the court room.  In this case, the court corrected itself in the same sentence by saying “... of

ten years,” clearly complying with the rule.  Moreover, the court’s subsequent comments that

appellant was “convicted of an offense for which [he] could get ten years, and [he’s] not
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getting it,” and “That’s why the ten years is sitting there.  It’s the most I can give you.  The 

second time I see you for violating probation will be you’ll get what I could give you today,

okay?” are obvious references to the fact that the sentence was suspended and would not be

imposed, save for a violation of probation.  Nowhere in subsequent references is there any

indication that the court intended the sentence to be three years.  Rather, we read these

references as an admonition to appellant that he faces a fully-executed ten-year sentence

should he violate the terms of probation.  Accordingly, we see no conflict between the

sentence as it was announced and as it is recorded in the docket.

II.  Jury Instruction

Secondly, appellant urges us to find plain error in the court’s jury instruction on

reasonable doubt.  Initially, the court included the reasonable doubt instruction prior to

deliberation.  Maryland Pattern Jury Instruction - Criminal (MPJI-Cr) 2:02.   The jury then2

MPJI-Cr 2:02 provides:2

The defendant is presumed to be innocent of the charges. This presumption

remains throughout every stage of the trial and is not overcome unless you are

convinced beyond a reasonable doubt that the defendant is guilty.

The State has the burden of proving the guilt of the defendant beyond a

reasonable doubt. This means that the State has the burden of proving, beyond

a reasonable doubt, each and every element of the crime [crimes] charged. The

elements of a crime are the component parts of the crime about which I will

instruct you shortly. This burden remains on the State throughout the trial. The

defendant is not required to prove [his] [her] innocence. However, the State is

not required to prove guilt beyond all possible doubt or to a mathematical

certainty. Nor is the State required to negate every conceivable circumstance

of innocence.

(continued...)
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sent a note during deliberation, asking for an explanation of the concept.  In response, the

court propounded the pattern jury instruction on reasonable doubt a second time, as approved

by both counsel:

A reasonable doubt is a doubt founded upon reason.  And you’re saying, well,

that’s circular.  That having been said, proof beyond a reasonable doubt

requires such proof as would convince you of the truth of a fact to the extent

that you would be willing to act upon that belief without reservation in an

important matter in your own business or personal affairs.  If you are not

satisfied of the defendant’s guilt to that extent, and that extent is that you

would be willing to act upon such belief without reservation in an important

matter in your own business and personal affairs, then reasonable doubt exists,

and the defendant must be found not guilty.

Here, appellant asserts that the court’s added commentary, “And you’re saying, well,

that’s circular,” invited the jury to disregard the instruction and thus constituted plain error. 

The State counters that this issue is not preserved for our review because appellant failed to

object to the instruction.  We agree.

Maryland Rule 4-325(e) provides:

Objection. No party may assign as error the giving or the failure to give an

instruction unless the party objects on the record promptly after the court

instructs the jury, stating distinctly the matter to which the party objects and

(...continued)2

A reasonable doubt is a doubt founded upon reason. Proof beyond a reasonable

doubt requires such proof as would convince you of the truth of a fact to the

extent that you would be willing to act upon such belief without reservation in

an important matter in your own business or personal affairs. If you are not

satisfied of the defendant’s guilt to that extent for each and every element of

a [the] crime charged, then reasonable doubt exists and the defendant must be

found not guilty of that [the] crime.
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the grounds of the objection. Upon request of any party, the court shall receive

objections out of the hearing of the jury. An appellate court, on its own

initiative or on the suggestion of a party, may however take cognizance of any

plain error in the instructions, material to the rights of the defendant, despite

a failure to object.

See also Grandison v. State, 425 Md. 34, 69 (2012) (citation omitted).  Generally, we will

not invoke our discretion to review for plain error except where the situation is “compelling,

extraordinary, exceptional or fundamental to assure the defendant a fair trial.” State v. Brady,

393 Md. 502, 509 (2006) (citation omitted).  We find no such circumstances in this case and

accordingly decline to review this issue.

JUDGMENT OF THE CIRCUIT

COURT FOR CALVERT COUNTY

AFFIRMED.  

C O S T S  T O  B E  P A I D  B Y

APPELLANT.

6


