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Maung Myint and Aye Mya Wilmering, appellants, appeal the grant of summary

judgment by the Circuit Court for Howard County in favor of State Farm Insurance, appellee,

in a claim for uninsured motorist benefits.  Myint and Wilmering were in a car accident on

September 20, 2010, when their vehicle was sideswiped by a phantom vehicle.  As a result,

Myint’s car left the road and ended up on the shoulder of I-95, at an angle, with the rear of

the vehicle partially extending into the left lane.  Myint’s car was then struck by a vehicle

driven by a former defendant to this action named Keith Freeman.  Both Myint and his

passenger claimed they were injured in the accident, and they sued both Freeman and State

Farm.  The claim against State Farm was to collect uninsured motorist (“UM”) benefits.  In

his complaint, Myint alleged, in the alternative, that all his injuries were caused by either the

phantom vehicle solely, or by the phantom vehicle and Freeman.1

Myint and his passenger settled their claims against Freeman.  After Freeman’s

insurance company paid them a total of $23,000.00, they filed a partial stipulation of

dismissal as to the claims against Freeman, and made demand on State Farm for uninsured

motorist benefits pursuant to Myint’s contract of insurance.  Myint’s State Farm policy

provided for $50,000.00 in uninsured motorist coverage, which was the same amount of

liability coverage available to Freeman under his policy of insurance with Progressive.  State

Farm denied appellants’ claim, and State Farm filed a motion to dismiss, arguing that

 Initially, a complaint arising from these events was filed in the District Court of1

Maryland for Howard County.  Upon State Farm’s filing of a demand for jury trial, the case

was transferred to the Circuit Court on April 25, 2012.  On March 22, 2013, State Farm filed

a motion for summary judgment as to the original complaint, and an amended complaint was

filed April 11, 2013.



appellants were not entitled to collect UM benefits under its policy because of Maryland

Code (1995, 2011 Repl. Vol.), Insurance Article (“Ins.”), § 19-509(g), and relevant caselaw. 

A hearing was held on the motion on July 11, 2013, at which time counsel for State Farm

asked that the court treat the motion as a motion for summary judgment.  The court did so,

and, upon finding that State Farm was entitled to summary judgment pursuant to Md. Rule

2-501(f), granted judgment in its favor.  This appeal followed.

QUESTIONS PRESENTED

Appellants present three questions for our review, which we have consolidated in one: 

Did the trial court err in granting appellee’s motion for summary judgment?2

Perceiving no error, we affirm.

Appellants’ questions presented, verbatim, are:2

1. Did the Court err in granting State Farm’s [m]otion for summary

judgment on the basis of the reasoning of the case of Kurtz v. Erie

Insurance Exchange?

2. Did the Court err in granting State Farm’s [m]otion for summary

judgment on the basis of the reasoning of the case of Fireman’s Fund

Insurance Company v. Bragg?

3. Did the Court err in granting State Farm’s [m]otion for summary

judgment, when pursuant to the Rules, Plaintiffs’ Counts against State

Farm alone, on the grounds of foreseeable injury, required the denying

[sic] of State Farm’s Motion?
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STANDARD OF REVIEW

Maryland Rule 2-501(f) governs motions for summary judgment, and provides, in

pertinent part:

The court shall enter judgment in favor of or against the moving party

if the motion and response show that there is no genuine dispute as to any

material fact and that the party in whose favor judgment is entered is entitled

to judgment as a matter of law.

When there is no genuine dispute as to the material facts, we review grants of

summary judgment de novo for legal correctness.  In La Belle Epoque, LLC v. Old Europe

Antique Manor, LLC, 406 Md. 194 (2008), the Court of Appeals described the standard on

review as follows:

In considering a trial court’s grant of a motion for

summary judgment, this Court reviews the record in the light

most favorable to the non-moving party. Bednar v. Provident

Bank of Maryland, Inc., 402 Md. 532, 542, 937 A.2d 210, 215

(2007); Rhoads v. Sommer, 401 Md. 131, 148, 931 A.2d 508,

518 (2007) (“We review the record in the light most favorable

to the non-moving party and construe any reasonable inferences

that may be drawn from the facts against the moving party”);

Harford County v. Saks Fifth Ave. Distribution Co., 399 Md. 73,

82, 923 A.2d 1, 6 (2007) (In reviewing a trial court’s decision on

a motion for summary judgment, “we seek to determine whether

any material facts are in dispute and, if they are, we resolve

them in favor of the non-moving party”); Serio v. Baltimore

County, 384 Md. 373, 388–89, 863 A.2d 952, 961 (2004);

Lovelace v. Anderson, 366 Md. 690, 695, 785 A.2d 726, 728

(2001) (In reviewing a grant of the defendants’ motions for

summary judgment, “we must review the facts, and all

inferences therefrom, in the light most favorable to the

plaintiffs”). If no material facts are placed in genuine dispute,

this Court must determine whether the Circuit Court correctly

entered summary judgment as a matter of law. See Maryland
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Rule 2–501(f); Bednar, 402 Md. at 532, 937 A.2d at 216; Saks,

399 Md. at 82, 923 A.2d at 6; Prop. and Cas. Ins. Guar. Corp.

v. Yanni, 397 Md. 474, 480, 919 A.2d 1, 5 (2007); Standard

Fire Ins. Co. v. Berrett, 395 Md. 439, 451, 910 A.2d 1072, 1079

(2006); Ross v. State Bd. of Elections, 387 Md. 649, 659, 876

A.2d 692, 698 (2005).

Anderson [v. The Gables], 404 Md. [560] at 571, 948 A.2d at 18 [(2008)]. In

addition, “when reviewing the grant of a motion for summary judgment,

ordinarily, [our review] is limited to the grounds relied upon by the [trial]

court.” Deering Woods v. Spoon, 377 Md. 250, 263, 833 A.2d 17, 24 (2003).

Essentially, in reviewing a trial court’s grant of summary judgment, we

examine “the same information from the record and determine the same issues

of law as the trial court.” Miller v.Bay City, 393 Md. 620, 632, 903 A.2d 938,

945 (2006). We only look to the evidence submitted in opposition and support

of the motion for summary judgment in reviewing the trial court’s decision to

grant the motion. Miller, 393 Md. 620, 903 A.2d 938; Livesay v. Baltimore,

384 Md. 1, 10, 862 A.2d 33, 38 (2004).

La Belle Epoque, supra, 406 Md. at 208-09.

DISCUSSION

There are no disputes of material facts in this case.  Appellants contend that the court

erred in granting summary judgment “in light of the applicable principles of” two cases:

Kurtz v. Erie Insurance Exchange, 157 Md. App. 143 (2012), and Fireman’s Fund Insurance

Company v. Bragg, 76 Md. App. 709 (1988).  State Farm responds that those cases, and Ins.

§ 19-509, compelled the grant of summary judgment in its favor.

The dispute between the parties arises from a statute that prohibits collecting

uninsured motorist benefits before exhausting the limits of any available liability insurance

policy.  Ins. § 19-509(g) provides:
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The limit of liability for an insurer that provides uninsured motorist coverage

under this section is the amount of that coverage less the amount paid to the

insured, that exhausts any applicable liability insurance policies, bonds, and

securities, on behalf of any person that may be held liable for the bodily

injuries or death of the insured.

As the cases have interpreted this statute, because appellants’ settlement with Freeman did

not exhaust the policy limits of Freeman’s liability insurance, appellants cannot obtain UM

benefits under Myint’s own policy with State Farm.  In other words, if a driver liable for the

accident had more insurance coverage than the amount which was used to pay the settlement

with that party, a claimant cannot prevail on an uninsured motorist claim against his own

insurance carrier. 

In Kurtz v. Erie Insurance Exchange, 157 Md. App. 143 (2004), the plaintiff, an Erie

insured, was injured in an auto accident caused by the negligence of Lewis, an Allstate

insured.  Lewis’s Allstate liability policy had limits of $25,000.00, while Kurtz’s Erie policy

had UM coverage limits of $100,000.00 per person and $300,000.00 per occurrence.  Kurtz

settled his claim against Lewis for $23,500.00 — less than the limits of Lewis’s policy. 

Kurtz then made demand on Erie under the UM provisions of his own insurer’s policy.  Erie

denied Kurtz’s claim, citing Ins. § 19-509(g).  Kurtz sued Erie for breach of contract.  Erie

filed a motion for summary judgment and prevailed.  Kurtz appealed to this Court.  In an

opinion authored by Judge Mary Ellen Barbera, now Chief Judge of the Court of Appeals,

we held “that the exhaustion requirement in § 19-509(g) means that an insured must have

been paid the full amount of the tortfeasor’s limit of liability in order to seek UM benefits;
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payment of anything less than the full amount of that limit entitles the insured’s UM

carrier to deny the insured’s claim for additional benefits.”  Kurtz, 157 Md. App. at 145

(emphasis added).

The holding in Kurtz is controlling in the instant case.  Appellants’ only argument to

distinguish Kurtz from the instant case is that Kurtz involved a two-car accident whereas

here, there were three cars involved.  Appellants argue, without citation to any authority, that,

“with two accidents, a party cannot be required to exhaust the policy limits of one policy for

one incident, to cover the second incident.”

We are not persuaded.  Ins. § 19-509 says nothing about multiple accidents.  And

appellants concede that the damages claimed by Myint and his passenger cannot be parsed

between the two distinct impacts of the two vehicles that struck Myint’s vehicle.  

On an appeal from the grant of a motion for summary judgment, we view all facts and

reasonable inferences therefrom in the light most favorable to the non-moving party.  But

here, there were no affidavits submitted by either party regarding the motion. Nevertheless,

State Farm points out that appellants do not contend that any particular injuries were caused

solely by the uninsured vehicle.  In other words, State Farm contends, there would have been

joint and several liability on the part of the uninsured driver and Freeman for all of the

appellants’ damages.  

Appellants concede that there was no way for them to “parse out” which of their

injuries were caused by the successive impacts.  In light of the appellants’ conceded inability
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to prove that the uninsured phantom vehicle was solely liable for any severable portion of

their damages, the rule we applied in Kurtz supports the grant of summary judgment in this

case. 

Furthermore, Fireman’s Fund Insurance Company v. Bragg, 76 Md. App. 709 (1988),

makes it clear that it does not matter if, as appellants now emphasize, there were two separate

collisions.  In that case, Bragg claimed he was injured by the negligence of an identified

tortfeasor, Fuhrman, as well as the negligence of the driver of a phantom tractor-trailer. 

Bragg sued Fuhrman, an Allstate insured, and also sought UM benefits under his own policy

of insurance with Fireman’s Fund.  After Fireman’s Fund denied the claim, Bragg sued for

breach of contract.  This Court framed the first issue in Bragg as “whether [Maryland

Insurance Code, Art. 48] § 541(c)” applies “where an individual is injured by the joint

negligence of an insured and an uninsured motorist,” holding that it does.  Section 541(c) of

former Art. 48 eventually became present-day Ins. § 19-509, as our discussion in Kurtz, 157

Md. App. at 151-53, explains.  In Bragg, we noted:

While it may be that the legislature in enacting § 541(c) contemplated

a situation where an individual is injured by the negligence of a single

uninsured motorist, it is nevertheless clear to us that the legislation is not

limited to that situation.  As we said earlier, § 541(c)(1) defines an “uninsured

motor vehicle” as one “whose use has resulted in the bodily injury or death of

an insured.” It does not provide that use of the uninsured vehicle must be the

only cause of the injury.[3]

 Today, Ins. § 19-509(a)(1) defines “uninsured motor vehicle” as “a motor vehicle3

. . . the ownership, maintenance, or use of which has resulted in the bodily injury or death of

an insured[.]”
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Here, Bragg was injured by the joint negligence of Fuhrman, Gaylin

[the owner of the vehicle Fuhrman was driving, presumably under a negligent

entrustment theory] and a phantom tractor trailer.  The tractor trailer was a

vehicle “whose use has resulted in the bodily injury . . . of [the] insured.” 

Additionally, the sum of the limits of liability under all valid and collectible

insurance policies applicable to the phantom tractor trailer, (zero), was less

than the amount of uninsured motorist coverage provided to Bragg by

Fireman’s Fund.

Having determined that § 541(c) is applicable, we must now decide

whether the limiting provision of § 541(c)(3) operates to prevent Bragg from

recovering under the uninsured motorist provisions of his policy with

Fireman’s Fund. In other words, where, as in the case sub judice, an individual

is injured by the negligence of an insured and an uninsured tort-feasor, and the

insured tort-feasor’s liability insurance equals the injured individual’s

uninsured motorist coverage, will the limiting provision of § 541(c)(3) prevent

his recovery under the uninsured motorist provisions of his own policy? We

hold that it will.

Section 541(c)(3) limits the liability of an insurer providing uninsured

motorist coverage:

(3) The limit of liability for an insurer providing uninsured

motorist coverage under this subsection is the amount of that

coverage less the sum of the limits under the liability insurance

policies . . . applicable to the bodily injury . . . of the insured.

The amount of uninsured motorist coverage provided to Bragg by

Fireman’s Fund was $50,000. From that must be subtracted “the sum of the

limits under the liability insurance policies . . . applicable to the bodily injury

. . . of the insured.” § 541(c)(3). In the case sub judice, as we have observed,

the only liability insurance policy applicable to the bodily injury of Bragg is

the one provided to Gaylin by Allstate Insurance Company. The limit under

that policy is $50,000. Thus, the amount of uninsured motorist coverage

provided to Bragg less the amount of liability insurance applicable to his injury

equals zero.

It is a settled principle of statutory construction that where the language

of a statute is plain and free from ambiguity, there is no need to look beyond

its words to find its meaning. Maryland Automobile Insurance Fund v. Stith,
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277 Md. 595, 597, 356 A.2d 272 (1976). When that principle is applied to the

case at hand, we conclude that there is no need to look beyond the plain

language of § 541(c)(3) to ascertain its meaning. Accordingly, we hold that

Bragg may not recover from the uninsured motorist provision of his policy

with Fireman’s Fund.

Bragg, 76 Md. App. at 714-16.  

The result is no different here.  In this case, to borrow from Bragg, the amount of

uninsured motorist coverage provided to Myint by State Farm was $50,000.  From that must

be subtracted “the amount paid to the insured, that exhausts any applicable liability insurance

policies . . . on behalf of any person that may be held liable for the bodily injuries or death

of the insured.”  Ins. 19-509(g).  Here, Myint and his passenger were paid a total of

$23,000.00 from Freeman’s liability policy with Progressive, which had a limit of

$50,000.00.   Here, as in Kurtz and Bragg, appellants failed to exhaust the coverage available

under the “applicable liability insurance polic[y]” of a responsible driver (Freeman) as

required by statute.  

In Kurtz, we observed that, “[a]pparently because 541(c)(3) led to harsh consequences

for some victims of underinsured motorists, Senate Bill (‘SB’) 251 was introduced in the

1995 session of the General Assembly.”  157 Md. App. at 151-52.  SB 251 would have

permitted the sort of partial exhaustion appellants urge here; it provided, in part, that “[t]he

injured person first would recover from the injuring party’s liability insurer before recovering

from the injured person’s uninsured motorist carrier.”  Id. at 152.  That version of SB 251,

however, did not pass.  An amended version, that “include[d] the requirement that the insured
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exhaust the limits of the tortfeasor’s insurance,” did pass.  As we noted in Kurtz, “[t]he bill

file contains no evidence of the legislature’s purpose in adding the exhaustion requirement

to current § 19-509(g).  Nevertheless, it is obvious that the legislature rejected an approach

that would permit, in essence, partial exhaustion in favor of a statute that requires total

exhaustion of the underlying liability policy.”  Id. at 153.  

Accordingly, we hold that the circuit court properly applied Kurtz and Bragg in

granting summary judgment in favor of State Farm.  Although appellants claim that Bragg

does not apply because, in that case, “there is no description or discussion of what happened

— were there two hits or one? were they simultaneous or sequential?,” we do not perceive

the Bragg holding turning on that issue.  Appellants also urge us to adopt the reasoning of

a Kansas case, American Family Mutual Insurance Company v. Wilkins, 179 P.3d 1104 (Kan.

2008), “for . . . the definition of ‘occurrence.’”  But, for the reasons discussed above, under

settled Maryland law, it would not alter the outcome if there were two collisions causing

indistinguishable injuries.

We also reject appellants’ argument that the circuit court erred in granting summary

judgment to State Farm “on the grounds of foreseeability — the unidentified driver should

have anticipated that when he hit the Plaintiff’s vehicle, the persons in that vehicle would be

in a general field of danger: the driver could lose control and the vehicle could be hit by

another vehicle.”  That argument goes to the issue of negligence, and does not affect State

Farm’s contractual liability to its insured, or whether it is required, or not required, to pay
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benefits under the UM provisions of the insured’s policy.  Here, pursuant to Ins. § 19-509(g),

State Farm was entitled to deny appellants’ claim.

JUDGMENT OF THE CIRCUIT

COURT FOR HOWARD COUNTY

AFFIRMED.  COSTS TO BE PAID BY

APPELLANTS.
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