
UNREPORTED

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND

No.  1221

September Term, 2013

ALEXANDER CRIPPEN

v.

STATE OF MARYLAND

 

Woodward,

Nazarian,

Reed,

JJ.

Opinion by Woodward, J.

  Filed: November 21, 2014



 Alexander Crippen, appellant, was convicted in the Circuit Court for Worcester

County of attempted first-degree murder and related offenses.  Appellant initiated post-

conviction proceedings on December 20, 2012, and, on July 2, 2013, by consent order,

appellant and the State stipulated to a finding of ineffective assistance of counsel, with the

State consenting to the filing of the instant belated appeal.   Appellant presents two questions

for our review as follows:

1.  Did the court commit reversible error by basing its finding of

guilt, in part, on evidence not admitted at trial?

2. Was the evidence sufficient to sustain appellant’s

convictions?  

We shall affirm.  

I.

Appellant was indicted by the Grand Jury for Worcester County with the offenses of

first-degree murder, attempted first and second-degree murder, use of a handgun in the

commission of a crime of violence, wear, carry and transport a handgun, two counts of first

and second-degree assault and reckless endangerment.  On December 10, 2010, appellant

was convicted in a bench trial in the Circuit Court for Worcester County of attempted first

and second-degree murder, first and second-degree assault, use of a handgun in the

commission of a crime of violence, wear carry and transport a handgun, and reckless

endangerment.   1

The State nolle prossed the first-degree murder, one count of first-degree assault and1

one count of second-degree assault charges. 



On December 20, 2010, before sentencing, appellant filed a motion for new trial.  The

motion set forth no grounds for a new trial, instead requesting that the trial court hold the

motion sub curia until the filing of a written memorandum.  Appellant filed a written

memorandum on March 15, 2011, asserting several grounds in support of his motion.  On

April 8, 2011, the trial court sentenced appellant to life imprisonment, with all but twenty-

five years suspended for attempted first-degree murder and a concurrent term of incarceration

of ten years for use of a handgun in the commission of a crime of violence.   Appellant noted2

a timely appeal on April 13, 2011.

After filing his appeal, appellant retained new counsel.  On June 6, 2011, appellant

filed an amended motion for new trial, in which he argued ineffective assistance of counsel 

for the first time.  On September 20, 2011, following a hearing, the trial court denied the

amended motion for new trial.  Appellant did not appeal the denial of his motion.  

In a reported opinion filed September 4, 2012, this Court dismissed appellant’s

April 13, 2011 appeal as untimely, in part, and affirmed the judgments against appellant. 

Crippen v. State, 207 Md. App. 236 (2012).

Appellant initiated post-conviction proceedings on December 20, 2012, and, on July 2,

2013, by consent order, appellant and the State stipulated to a finding of ineffective

assistance of counsel.  The State consented to the filing of a belated appeal within thirty days. 

The court merged the attempted second-degree murder, wear, carry and transport a2

handgun, first-degree assault, second-degree assault, and reckless endangerment convictions

for sentencing purposes.  
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The order specified that appellant would “not be limited in the appellate process by his

previous appellate allegations.”  Appellant noted this belated appeal on July 2, 2013.

In presenting the evidence adduced at trial, we quote our decision in appellant’s first

appeal as follows:

The evidence [at trial] revealed that at 9:59 P.M. on May 26,

2010 a bullet was fired striking Reginald Handy, Jr. in the back

and killing him.  Mr. Handy was one of a group of mostly young

men gathered in the side and front yards of 503 Laurel Street in

Pocomoke City.  A street camera mounted on Laurel Street

captured some of the events on Laurel Street and in the area of

503 Laurel [Street] before, during and shortly after the time

Handy was shot.  The camera video was received into evidence. 

It showed that within seconds after the shot killing Reginald

Handy was fired, a man firing a handgun moved across the front

of 503 Laurel Street near the front sidewalk, then ran into the

street and out of the camera’s view.  The shell casings recovered

at the scene established that the man was firing a .380 handgun. 

The video did not reveal at whom the gunman was firing as the

target of his shots was not within camera view.

The police, at first, believed that Handy was shot and killed by

a .380 caliber bullet, presumably fired by the man depicted on

the video.  Shortly before trial, the investigation revealed that

Handy was killed by a .223 caliber rifle bullet.  That bullet is

believed to have been fired from a .223 caliber rifle found the

day after the shooting, hidden in the yard of a house near 503

Laurel Street.  The court determined beyond a reasonable doubt

that [appellant] was the gunman firing the .380 caliber handgun.

Twelve witnesses testified for the State.  Six were police

officers involved in various aspects of the investigation.  One

police officer, Det. Sgt. Lupiwok, related the contents of his

interview with [appellant].  Four witnesses were persons at or

near the scene at the time of the shooting.  Three of those were

in the front or side yard of 503 Laurel Street.  The fourth ‘on-

scene witness’ was across the street and some distance down
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from 503 Laurel Street.  Two of the on-scene witnesses

(Torrance Davis and Tamar Cutler) identified [appellant] as the

man firing the handgun.  Torrance Davis said that [appellant]

was shooting at him.  Tamar Cutler said that, while he was

standing on the front porch or stoop of his house, he saw

[appellant] firing a chrome colored handgun.  He placed

[appellant’s] location while firing the handgun as in the front of

503 Laurel Street.  Two other on-scene witnesses (Kavron

Rowley and Lorenzo Davis) identified [appellant] as having

been in the area of 503 Laurel Street at the time of the shooting

and described some of the events which transpired.  They were

not in a position to see who fired the shots.  Two other witnesses

(Kimberly DeShields and Vera Byrd) testified to an event

occurring only hours before the shooting.  Kimberly DeShields

said she saw [appellant] brandish a silver-colored handgun while

threatening Vera Byrd.  Ms. Byrd corroborated the testimony of

Ms. DeShields, but said she did not actually see the gun in

[appellant’s] hand.  She testified that when she heard Ms.

DeShields exclaim ‘Oh, [appellant’s] got a gun,’ she was too

frightened to move and did not look at [appellant].

In addition to identifying [appellant] as one of the shooters,

Davis testified that he had been involved in a few altercations

with [appellant] during the prior summer, and that, about a week

before the shooting, he had been in another altercation with

[appellant].  Davis further testified that, following the shooting,

he went to the Peninsula Regional Medical Center where Handy,

his cousin, was taken.  Davis stated that, while at the hospital, he

spoke with Sergeant Scott Brent, a Maryland State Police

Officer. 

 

On cross-examination, [appellant’s] attorney asked Davis about

statements he had made to the police regarding his recollection

of the shooting.  A recording of the statements which were made

at the hospital by Davis to Sgt. Brent was also played during

cross-examination.  In that statement, Davis identified

[appellant] as the shooter and asserted that [appellant] had shot

at him.  After playing Davis’s statement for the court,

[appellant’s] attorney introduced the recording into evidence. 

Crippen, 207 Md. App. at 241-43 (internal quotations omitted). 
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As indicated, the court convicted appellant and sentenced him to incarceration.  After

a consent order, this belated appeal followed.  

II.  

Appellant argues first that the trial court erred when it considered evidence not

admitted at trial in determining appellant’s guilt.  Specially, appellant contends that the court

considered improperly a portion of Tamar Cutler’s recorded statement to police although the

State offered the statement for the limited purpose of refreshing Cutler’s recollection. 

Appellant argues next that the evidence was insufficient to sustain his convictions because

the case turned on the testimony of two witnesses that no reasonable fact-finder would find

credible.

The State first makes a preservation argument, contending that appellant’s failure to

object to the court’s ruling precludes appellate review of the issue that it considered evidence

not admitted at trial.  Should we conclude that the issue was preserved, the State goes on to

aver that the contents of Cutler’s prior statement to police was independently testified to at

trial and that the court did not erroneously evaluate Cutler’s credibility based on his prior

statement to police, which was not received in evidence.  The State maintains that legal

sufficiency does not turn on the credibility of the witnesses and that the court, as fact-finder,

was free to believe, or disbelieve, all, some, or none of the testimony of the trial witnesses.
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III.  

We turn first to appellant’s contention that, in arriving at its verdict, the trial court

considered improperly Cutler’s recorded statement to police because the court never received

the recording in evidence. We hold that any error in considering Cutler’s statement, was

harmless beyond a reasonable doubt.3

Cutler and Davis testified that they observed appellant shooting a weapon on the night

in question.  During Cutler’s direct examination, the prosecutor asked, “[D]id you observe

anything about [appellant] at that time?”  After Cutler responded, “He wasn’t there no more,”

the prosecutor sought to refresh Cutler’s recollection of the events by playing a recorded

statement that he had made to police on the night of the shooting.  The following colloquy

occurred:  

[PROSECUTOR]: Okay. Your Honor, if I may

retrieve I believe it is State’s 10.

[DEFENSE COUNSEL]: Your Honor, can we get on the

record, is the purpose of this to

refresh his recollection or is it for

impeachment or either, do we

know?

* * *

THE COURT: And your purpose in using this

exhibit is?

We assume arguendo that the issue is preserved for our review.  Once the court3

announced its verdict, it would have been futile for defense counsel to object to the court’s

evaluation of the evidence in support of its verdict.  
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[PROSECUTOR]: To refresh the Defendant’s

recollection.

THE COURT: Okay.

[DEFENSE COUNSEL]: I don’t have an objection based on

that purpose.”

After the State played  Cutler’s recorded statement, he agreed that the recording refreshed

his recollection, and he remembered that he had seen appellant shooting a chrome handgun

on May 26, 2010.  Inasmuch as the recording was used merely to refresh the witness’s

recollection, the State did not offer, and the Court did not receive, State’s exhibit 10, the

recording of  Cutler’s statement, into evidence.  4

 In his prior recorded statement, Cutler detailed his observation of appellant’s4

involvement in the shooting as follows:

DETECTIVE: Okay.  Then what happened?  RJ 

goes up–

MR. CUTLER: He went to the door for the– 

DETECTIVE: Who goes up to the door?

MR. CUTLER: RJ

DETECTIVE: Okay.

MR. CUTLER:  -- for the cigarette.  And– 

DETECTIVE 2: To–to 503 house to get a cigarette.

                     

        (continued) . . .
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(. . . continued) 

MR. CUTLER: Yeah.  A cigarette and walk back

down and all I heard is a loud

(indiscernible) and [appellant] start

shooting at him.  

* * *

DETECTIVE: So they—so you see RJ walking

through the door with a pack of

cigarettes. Right?

MR. CUTLER: (Indiscernible).

DETECTIVE 2: You heard one loud bang over here

and then what?

MR. CUTLER: I saw [appellant] start shooting.

DETECTIVE 2: You saw [appellant]?

MR. CUTLER: Yeah.

  * * *

DETECTIVE: Well, what did he pull out.

What–what’s he shooting with?

MR. CUTLER: A handgun.

DETECTIVE: What kind of handgun?

MR. CUTLER: (Indiscernible).

(. . . continued) 
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In rendering its verdict, the trial court summarized Cutler’s testimony as follows:

The second witness who said that he saw [appellant] shooting a

handgun at 503 Laurel was Tamar Cutler.  Cutler was testifying

pursuant to a bargain with the State wherein in exchange for his

truthful testimony at this trial, two felony drug cases had been

placed on the stet docket and one was to be reactivated.  Under

that bargain, he would plead guilty to that felony drug charge

and receive a sentence of time served.  

* * *

After having his memory refreshed by a statement that he gave

on May the 27 , Cutler testified that when he heard theth

shooting, he went outside his house where he saw [appellant]

firing a chrome handgun.  He located [appellant’s] position at

the time he saw him shooting on State’s Exhibit No. 14.  That

position appears to be in the same area where one or more of the

.380 shell casings was found.  He also located Torrance Davis

on the same exhibit at the far front corner of the house at 503

Laurel, that is to say, the southwest corner.  The point is close by

where Torrance Davis located himself at the time of the

shooting.  

* * *

Tamar Cutler was also–well, Tamar Cutler was plainly a

reluctant witness as was Kavon Rowley.  Cutler was testifying

in exchange for leniency in criminal matters which are pending

against him.  That said, he plainly did not want to testify. 

However, his testimony was the same as what he told the police

the day after the shooting.

(. . . continued)

DETECTIVE: What color was it?

MR. CUTLER: Chrome.
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As to his ability to see what was going on down the street by

503 Laurel Street, where he testified he saw [appellant] shooting

a chrome handgun, the evidence, including the statement that

[appellant] gave to the police, is that there is a streetlight across

the street from 503 Laurel Street.  The video from the street

camera makes clear that the streetlight illumination—that the

streetlight illuminates the street in front of and also the front and

side yards of 503 Laurel Street.  Cutler would have been looking

down the street at events unfolding in the area illuminated by

that streetlight.  It’s clear to the Court that Tamar Cutler could

see what he testified to seeing.  It may well be that Cutler’s

reluctance to testify was borne of some misguided sense that

assisting the police makes one a snitch.  Be that as it may, the

Court finds his testimony entirely believable.

After announcing its verdict, the court asked the parties, “Anything else?” and the prosecutor

and defense counsel both answered, “No, Your Honor.”  

Assuming, without deciding, that the court erred by referring to Cutler’s recorded

statement to police in arriving at its verdict, we hold that the error was harmless beyond a

reasonable doubt.   See Dorsey v. State, 276 Md. 638, 659 (1976) (holding that an error is5

harmless if, upon an independent review of the record, the appellate court is able to form a

belief beyond a reasonable doubt that the error in no way influenced the verdict).  To hold

that an error in no way contributed to the verdict, is “to find the error unimportant in relation

It is undisputed that the State sought to play the recording of Cutler’s statement to5

police for the limited purpose of refreshing his recollection at trial.  The State did not offer,

and the court did not receive, the previously recorded statement into evidence.  When a prior

statement is offered for the sole purpose of acting as a memory stimulant, it “is not evidence;

it is only an aid in the giving of testimony.”  Newman v. State, 65 Md. App. 85, 94 (1985). 

The court’s statement that Cutler’s “testimony was the same as what he told the police the

day after the shooting,” indicates that the court may have considered the content of the

previously recorded statement in assessing  Cutler’s credibility.
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to everything else the [fact finder] considered on the issue in question, as revealed by the

record.”  Dionas v. State, 436 Md. 97, 109 (2013).  The linchpin is “not what evidence was

available to the [fact finder], but rather what evidence the [fact finder], in fact, used to reach

its verdict.”  Id.  (emphasis added).

In the instant matter, the record establishes that the court’s reference to Cutler’s

statement to police was a fraction of the mountain of evidence that the court used to arrive

at its verdict.  At the outset, we note that the context in which the court considered Cutler’s

statement was to assess his credibility.  The court had the exclusive prerogative of assessing 

Cutler’s credibility and it sat in the best position to do so.  See State v. Brooks, 148 Md. App.

374, 402 (2002) (noting that an appellate court will defer to the fact-finder’s assessment of

a witness’s credibility because fact-finders “consciously and subconsciously, assess the

credibility of every witness who takes the stand.  They get an impression of the witness. 

They size the witness up.”).  The court also considered evidence other than  Cutler’s recorded

statement to police that bolstered his credibility including his ability to see the incident.  The

court indicated that  Cutler “could clearly see what he testified to seeing” as supported by the

statement appellant gave to police and a video from the street camera.  The court received

in evidence appellant’s statement to police and a video from near the crime scene. 

Appellant’s statement corroborated  Cutler’s testimony that there was a light pole across the

street from 503 Laurel Street–the location of the crime scene.  The court noted that the video

indicated that the crime scene was illuminated by a streetlight and that Cutler would have
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seen the events unfold “in the area illuminated by that streetlight.” Thus, in assessing 

Cutler’s credibility, the court did not rely solely on his previously recorded statement to

police.   

Moreover, in arriving at its verdict, the court relied on the testimony of five witnesses

to the crime including the victim.  The court found credible the “essence” of the victim’s

testimony that he saw appellant shooting at him.  It is well-settled that the victim’s testimony

alone, if believed, is sufficient to sustain a conviction.  Moore v. State, 23 Md. App. 540, 551

(1974).  The court also supported its verdict with the testimony of three other witnesses that

it found most credible who saw appellant at the crime scene just prior to the shooting.  The

court noted that one of the witnesses saw appellant and the victim arguing before hearing a

gunshot.  In the court’s lengthy recitation of evidence that it considered in arriving at its

verdict, the court only mentioned twice Cutler’s statement to police.  On one instance, the

court acknowledged that the statement had the limited purpose of refreshing the witness’

recollection.   In sum, the error in referencing Cutler’s recorded statement to police, if any,6

was entirely unimportant in light of the other evidence that the court considered in arriving

at its verdict and hence, harmless beyond a reasonable doubt.7

At trial, Cutler testified that the statement refreshed his recollection of the incident. 6

We note that in denying appellant’s motion for a new trial, the court indicated that7

the case turned on the credibility of the victim, Davis.  The court stated that, “[i]f Cutler had

not testified at all, the court would have been left with the testimony of Torrance Davis and

the other evidence.  The court would have still believed the testimony of Torrance Davis and

rendered the same verdict.”  
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IV.

 We turn next to appellant’s contention that the evidence presented at trial was

insufficient to sustain his convictions.  We disagree with appellant.    

The appellate standard for reviewing challenges to the sufficiency of the evidence is

“whether, after viewing the evidence in the light most favorable to the prosecution, any

rational trier of fact could have found the essential elements of the crime beyond a reasonable

doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979) (emphasis in original); see Bible v.

State, 411 Md. 138, 156 (2009).  It is not the province of an appellate court to retry the case. 

State v. Albrecht, 336 Md. 475, 478 (1994).  We give “due regard to the [fact-finder’s]

finding of facts, its resolution of conflicting evidence, and, significantly, its opportunity to

observe and assess the credibility of witnesses.”  Id.   The fact-finder is free “to believe part

of a witness’ testimony, disbelieve other parts of a witness’ testimony, or to completely

discount a witness’ testimony.”  Smiley v. State, 138 Md. App. 709, 719 (2001). 

In the case sub judice, the evidence was sufficient to sustain appellant’s convictions

beyond a reasonable doubt.  Davis, the victim, testified that he saw appellant shooting at him. 

Cutler also saw appellant shooting at Davis.  Appellant’s sole contention on appeal is that the

evidence was insufficient because the court’s verdict rested largely on the testimony of 

Cutler and Davis who, appellant contends, were not credible witnesses. Appellant is

misguided.  The trial court, as the fact finder, was free to believe, all, part or none of the

witnesses’ testimony.  See Id.  It is not our role to retry the case anew.  We defer to the
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court’s findings of fact and assessment of the credibility of the witnesses.  Moreover, the

court stated in its verdict that it found the victim’s testimony credible.  Consequently, even

in the absence of Cutler’s testimony, the testimony of Davis alone would be sufficient to

sustain the convictions against appellant.  See Moore, 23 Md. App. 551 (noting that “the

victim’s testimony, standing alone, if believed, is sufficient to sustain the conviction”).

JUDGMENTS OF THE CIRCUIT COURT

FOR WORCESTER COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.
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