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Jermaine Lowery, appellant, was indicted in the Circuit Court for Baltimore County,

Maryland, and charged with illegal possession of a regulated firearm after being convicted

of a crime of violence and related charges.  After the circuit court heard and denied Lowery’s

motion to suppress evidence, he entered a not-guilty plea on an agreed statement of facts.

Lowery was found guilty of illegal possession of a regulated firearm and sentenced to five

years without possibility of parole.  In this timely appeal, Lowery asked: 

Did the circuit court err in denying his motion to suppress the evidence?

For reasons explained below, we shall answer that question in the negative.  

I.

THE SUPPRESSION HEARING

A. Testimony of Detective Shawn Lawlor.

Detective Shawn Lawlor, of the Baltimore County Police Department, testified that

on January 15, 2013, at around 10:30 a.m., he and his partner, Detective Chad Sholter, were

near a Wal-Mart store that was located at 8730 Liberty Road when they heard a police radio 

report about a person engaged in shoplifting at the Wal-Mart store.  The police dispatcher

advised that the shoplifting suspect “was a black male who was wearing a blue, yellow

colored jacket with a white hat inside the store in the electronics section.”  The dispatcher

also indicated that the suspect was “apparently cutting phones free from the attaching

cables.”  

After Detectives Lawlor and Sholter arrived at the Wal-Mart, they went to the

electronics section but did not see anyone matching the shoplifter’s description.



The two detectives split up and went in search of the suspect.  Shortly thereafter, a

person matching the description of the suspect was found by Detective Lawlor in an aisle

near the front of the store, pushing a shopping cart.  As the detective began to approach this

individual, a Wal-Mart loss prevention officer said to the detective, “that’s him.”  Detective

Lawlor approached the individual and noticed that the suspect (later identified as the

appellant) had a gray backpack in his shopping cart along with food items from Wal-Mart.

Detective Lawlor continued: 

I immediately identified myself as a police officer and I asked him if the

backpack was his.  

He said “yes.”  

And I asked him if he had been in the electronics section looking at

phones?  

And he said yes, that he was looking to replace his phone.  

Q. [Prosecutor] . . . Based on the information you received from the

dispatch call, and now this conversation, what, if any, inquiries did you make

at that point in time?  

A.  My partner and I, my partner caught up with me at that point and we

asked for an identification card.  I, he gave me his driver’s license and we

asked if there was any property belonging to Wal-Mart inside of the backpack

and he responded “no” at that point.  

And we asked if he would show us, open up the bag and show us that

there was no property in there and he did not answer verbally yes or no, but he

reached down and unzipped the bag and opened the main compartment of the

bag up.  
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When appellant opened the backpack, Detective Lawlor saw a winter jacket inside. 

Detective Lawlor continued: 

As he unzipped it and pulled it open and the jacket was visible he put

his hands in but almost as if they were, he was reaching underneath of the

jacket instead of pulling it out to show what may be under it.  And he moved

his hands around inside of the, the bag as though he was like kneading the

jacket around, which was just odd in itself, and at that point my, my partner

who was standing on the side of the shopping cart with me said “are you gonna

pull the jacket out?”  And went around to his side, and as he went around to

his side the Defendant just kinda pushed away from the cart and the bag and

started to, probably took two or three steps backwards at which time I started

to walk towards him saying “hey, what’s going on?”  And my partner picked

up the bag at that point and when he did he felt the weight and saw the object

inside which was later identified as the shotgun.  

Appellant was then placed under arrest.  Soon thereafter, it was discovered that the

shotgun was loaded.  A shotgun shell was also in the bottom of the backpack, as was a bottle

of medicine, paste, and “a pair of pliers like . . . a tool that you would use as like a clipper

that was inside with yellowish handles.”  

Detective Lawlor further testified that during his encounter with appellant, the latter

was extremely nervous and “profusely sweating to the point that there were drops coming off

of his nose almost one after another.”  

On cross-examination, Detective Lawlor recalled that the police dispatcher had said

that someone was “in the electronics section removing phones with a, a tool.  Like I, I believe

they said a pair of pliers on the call.”  He further testified that the information he received

from the dispatcher was for a person “cutting phones that were on display.”  The detective 
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agreed with defense counsel that, when he arrived at the store, he did not check to see

whether any phones had been cut.  

Detective Lawlor also admitted that no Wal-Mart property was recovered from

appellant’s backpack.  Detective Lawlor, however, denied that, prior to approaching the

appellant, he was ever told by the loss prevention officer or by anyone else, that nothing had

been stolen from Wal-Mart.  

Detective Lawlor also agreed with defense counsel that when he first approached

appellant, he said “something along the lines of, you know, just hold tight with me here until

we figure out what’s going on” and “I need you to stay here until we figure out what’s going

on.”  Detective Lawlor admitted that appellant was not free to leave at the point he was

approached, and that he (Lawlor) was in plain clothes.  He did, however, have a lanyard

hanging from his neck that identified him as a police officer.  

When asked by defense counsel if appellant ever closed the backpack, Detective

Lawlor said that when his partner went to the other side of the shopping cart, appellant

“pulled the bag back towards him and then he let go of the bag and backed away.”  Appellant

never re-zipped the backpack to close it.  Appellant also never said anything to indicate that

he was ending the consent to search.  

During cross examination, Detective Lawlor confirmed that he wrote the following

in his report: 

He began to nervously fumble with the jacket and contents in the bag. 

Then the, the suspect started to pull the bag closer to his person as though he
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was trying to conceal the contents and upon seeing the furtive activity of the

suspect that he was displaying, Detective Sholter walked around the side of the

shopping car where he, the suspect was standing and Detective Sholter picked

up the backpack.  

Later in his testimony, Detective Lawlor said that when he saw that appellant appeared

to be moving something around in the backpack that was underneath the jacket, this was

significant to him because “through my experience a lot of times people that have taken

things that have them in a backpack, they’re concealed under other objects.  There could be

multiple things in there.”  He also testified that, as appellant was manipulating the jacket,

either he or his partner asked, “are, are you pulling it out?”  But, “there was no discussion

of would you please remove the jacket sir, or what, there was none of that.”  

Lastly, Detective Lawlor explained, once again, what happened after appellant

unzipped his backpack: 

He, he didn’t push the cart away.  He, and he didn’t close the bag, he

just pulled the bag toward the, the bag was sitting in the middle of the cart and

what he did was he just all of a sudden began to pull it towards him against

the, the wire mesh side of the cart as my partner was coming around and then

he just let go of it and he stepped back two or three steps with, you know, a,

a look of shock or fear on his face.  Just, you know, that something was wrong.

B. Testimony of Detective Chad Sholter.

Detective Chad Sholter, an employee of the Baltimore County Police Department,

testified that on the morning of appellant’s arrest the police radio dispatcher said the suspect

was a “black male and I believe it was a white baseball cap and a black and yellow winter

coat,” who was “opening, or trying to open and taking cellphones.”  Once at the store, he and
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Detective Lawlor split up.  Soon thereafter, Detective Sholter received a call from his partner

telling him that the described individual was in the front of the store.  

Sholter joined appellant who was standing near a shopping cart.  When appellant was

asked what he had in his backpack, appellant responded by opening the backpack.  At that

point, appellant was sweating a lot, “like I would expected [sic] somebody to sweat in the

summertime if they were out for a jog.”  

As appellant unzipped the backpack, he also “drug it across the bottom of the cart

closer to himself.”  Appellant then began digging around inside the backpack, but “[h]e never

opened the backpack up, you know, to, to really let us see.  He was more or le[ss] with his

hands in there it appeared, or he acted like he was trying to conceal whatever he had in that

backpack.”  At that point, Detective Sholter picked up the backpack, opened it, moved the

jacket aside and saw a shotgun.  Sholter then said to Detective Lawlor, “lock him up.”

On cross-examination, Detective Sholter agreed that, when he first approached

appellant, he did not see any evidence indicating that appellant had taken anything from Wal-

Mart.  He also agreed that there was nothing he could see that would indicate that appellant

had cut wires to the phones on display in the electronics department.  

C. Testimony of Officer Brenda Binns-Clarke.

Officer Brenda Binns-Clarke, of the Baltimore County Police Department, testified

that she was dispatched to the Wal-Mart located at 8730 Liberty Road due to a report of a 

theft in progress.  The dispatcher said the suspect was a “black male wearing a yellow and
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blue jacket in electronics cutting cell phones out [of] the locking case.”  The report of theft

originated from a report by a Wal-Mart’s loss prevention officer.  After she arrived, Officer

Binns-Clarke spoke to a loss prevention officer, who told her that a suspect was presently in

the food section of the store with two detectives.  

Officer Binns-Clarke went to the electronics area with the loss prevention officer and

saw that no cell phones were missing from the display.  She also did not see any damage to

the locking case.  

D. Testimony of Joshua Cianos.

The defense called Joshua Cianos, the loss prevention officer for the Wal-Mart store

where appellant was arrested.  Ms. Cianos testified that on the day in question, she was

watching appellant, and that “from where I was standing I knew he was either cutting the

phones or unlocking them.  I was unsure of which.”  Afterwards, Cianos found that the

cellphones appellant had been looking at were unlocked.  

Cianos said that after the two detectives grabbed appellant’s backpack, she told them

“that he hadn’t done anything yet.”  Cianos further testified that she did not meet with the

detectives before they approached appellant.  At some point, although her testimony was not

clear as to when this occurred, the detectives asked her if appellant was the person she called

about and she said “That’s him.”  

On cross-examination, Cianos testified that she saw appellant near the cell phones and

saw him place his hands up near the top of the phones on display.  She initially assumed he
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was cutting the phones because there was “a big problem in that store with cell phones being

taken,” as they are “high theft merchandise” and that “usually they’re cut.”  When she went

to inspect the display, she “saw that the, the locking pegs that he [appellant] was putting his

hands over were unlocked.”  She clarified that the cell phones were in blister packs on a rack,

and “there’s a lock in front of the, the hook where they hang so you can’t pull them out

without unlocking them or cutting it.”  Cianos explained that a magnet could be used to

unlock the pegs.  

Cianos reviewed the store surveillance afterwards and confirmed that appellant’s hand

motions were “typical of unlocking a peg. . . .”  She agreed that she called the police and told

them there was a possible theft in progress and that the suspect was a “number one male,”

wearing a blue and yellow jacket.  

E. Argument by appellant’s trial counsel.

Defense counsel stressed that the police did not verify the report from the police

dispatcher by speaking to anyone, prior to approaching appellant, in order to determine if the

call for a possible theft in progress was accurate.  Counsel argued that, when the police told

appellant to stop, that there was “no factual information that this man was involved in any

theft or cutting of wires to the telephones.”  Next, after noting there was no testimony from

the detectives that they were concerned about officer safety, defense counsel conceded that

appellant’s action of opening his bag indicated consent.  Counsel argued, “They asked him

‘what’s in the bag?’  He opened up the bag.  That is his consent.  I open up the bag, look.” 
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Counsel maintained, however, that the scope of his consent was only to permit the detectives

to look inside the backpack: “[t]hey didn’t ask if they could search the bag, they wanted to

see what was in the bag.”  Further, when appellant took the bag back, that action amounted

to a withdrawal of consent.  

F. Decision by the motions judge.

The court said when it denied the motion: 

And they’re two different questions here and, and I, I think [Defense

Counsel] has done a, a, a really good job in presenting the motion to me and

his theory of the motion as he sees the case and sees the evidence in the case,

but they’re two different questions to me.  Whether there was a theft, and I

don’t think there’s really any question in my mind that there was not a theft,

but the other question is, which kind of deflects the first question is, the second

one is whether there were any issues.  And I think [the Prosecutor] called it a

reasonable articulable suspicion to stop the Defendant based on what

observations were made both by the loss prevention officer and as, as well as

the detectives who were first on the scene who testified in this matter.  And I

find, based on the totality of the circumstances, that’s what I’m gonna call it,

that the, that Ms. Cianos, the loss prevention officer for Wal-Mart, that she had

enough suspicion to call the police in this matter based on her observations of

the Defendant, his mannerisms, his hands, that she was able to observe maybe

from a different angle, a direct angle, but she did see enough.  She described

the phones, how they are locked up.  She also described the fact that the

phones are, that’s a high theft type of item with respect to that Wal-Mart, that

Wal-Mart store, and that she explained that the, how someone can essentially

defeat the lock mechanism and that she also later saw CD surveillance which

she said saw Defendant’s motions as if he was taking items.  

The court continued: 

I find that once the detectives came on the scene and stopped, or

approached I should say, the Defendant at that point, I find that he volunteered

to open his bag, and he gave implied consent, if not direct consent, just by

doing what he did.  
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I find also from the facts that he never withdrew consent, and I know

[Defense Counsel] gave the example of opening his suit jacket and then

closing it, would that be enough.  That testimony was that he had actions as if

he was trying to conceal.  He was fumbling in the jacket as if he was trying to,

I don’t know maybe try to bury the shotgun, loaded shotgun that was

eventually found in his bag.  And that I just think with respect to everything

that he, he did nothing to suggest that consent was withdrawn, that I heard.  He

never said anything.  He stepped back from the cart.  He pulled the bag, his

backpack was in the cart, he pulled it towards him in the cart, and then he

stepped back two or three paces as, as my notes suggest.  And I wanted to

make sure I took it down as I hope I heard it.  

So I think that, you know, we are talking about not a theft issue but

we’re talking about what I find to be a legitimate stop under the circumstances

that I heard, the totality of the circumstances, . . . I do deny the Defendant’s

motion with respect to this particular stop and search.  

II. 

DISCUSSION

Appellant contends that he was unlawfully seized without reasonable articulable

suspicion after the detectives approached him in the Wal-Mart and directed him to remain

“until we figure out what’s going on.”  The State concedes that appellant was seized at that

point, but argues that there was sufficient reasonable articulable suspicion for the temporary

detention.  

The parties also disagree about: 1) whether appellant consented to a search of his

backpack, 2) whether appellant (assuming he initially consented), withdrew his consent; and

3) whether the detectives exceeded the scope of the consent given.  
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A. Standard of Review

When we review a trial court’s grant or denial of a motion to suppress

evidence alleged to have been seized in contravention of the Fourth

Amendment, we view the evidence adduced at the suppression hearing, and the

inferences fairly deducible therefrom, in the light most favorable to the party

that prevailed on the motion.  We defer to the trial court’s fact-finding at the

suppression hearing, unless the trial court’s findings were clearly erroneous.

Nevertheless, we review the ultimate question of constitutionality de novo and

must make our own independent constitutional appraisal by reviewing the law

and applying it to the facts of the case.  

Corbin v. State, 428 Md. 488, 497-98 (2012) (citation and internal quotation omitted).  

B. Reasonable articulable suspicion for a temporary detention.

The Court of Appeals has stated: 

The Fourth Amendment to the United States Constitution protects

persons and places from unreasonable intrusions by the government.  The

Fourth Amendment does not protect against all seizures, however, but only

against unreasonable searches and seizures.  United States v. Sharpe, 470 U.S.

675, 682, 105 S.Ct. 1568, 1573, 84 L.Ed.2d 605 (1985).  In assessing whether

a search or seizure was reasonable, “[t]he touchstone of our analysis under the

Fourth Amendment is always ‘the reasonableness in all the circumstances of

the particular governmental invasion of a citizen’s personal security.’”

Pennsylvania v. Mimms, 434 U.S. 106, 108-09, 98 S.Ct. 330, 332, 54 L.Ed.2d

331 (1977) (quoting Terry v. Ohio, 392 U.S. 1, 19, 88 S.Ct. 1868, 1878-79, 20

L.Ed.2d 889 (1968)).  Reasonableness “depends on a balance between the

public interest and the individual’s right to personal security free from

arbitrary interference by law officers.”  Maryland v. Wilson, 519 U.S. 408,

411, 117 S.Ct. 882, 885, 137 L.Ed.2d 41 (1997) (quoting United States v.

Brignoni-Ponce, 422 U.S. 873, 878, 95 S.Ct. 2574, 2579, 45 L.Ed.2d 607

(1975)).  

Wilson v. State, 409 Md. 415, 427-428 (2009).  

In determining whether a person has been seized, we look to the totality of the

circumstances surrounding the event and ask whether a reasonable person would have felt
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free to end the encounter with the police.  Swift v. State, 393 Md. 139 (2006).  “If the police,

in some way, communicate to a reasonable person that he or she was not free to ignore the

police presence and go about their business, then the Fourth Amendment is implicated.”

Ferris v. State, 355 Md. 356, 375 (1999).  Stated another way, “[i]f a reasonable person

would have felt free to leave, no seizure occurred . . . [but] if a reasonable person would have

felt compelled to stay, a seizure took place.”  Id.  

We agree with appellant and the State that appellant was seized by Detective Lawlor. 

Not only did Detective Lawlor testify that appellant was not free to leave, the fact that he

could not leave was communicated to appellant by the detective when he was told to”just

hold tight with me here until we figure out what’s going on” and/or “I need you to stay here

until we figure out what’s going on.”  

The issue that we must decide, however, is whether that seizure was reasonable and

supported by articulable facts justifying the detectives’ suspicions because it is well settled

that police may stop and briefly detain a person for purposes of investigation if the officer

has a reasonable suspicion, supported by articulable facts, that criminal activity may be afoot. 

See Terry v. Ohio, 392 U.S. 1, 30 (1968); accord Crosby v. State, 408 Md. 490, 505 (2009);

see also Stokes v. State, 362 Md. 407, 415 (2001) (reasonable suspicion is a “common sense,

nontechnical conception that considers factual and practical aspects of daily life and how

reasonable and prudent people act”) (citations omitted); accord Bost v. State, 406 Md. 341,

356 (2008).  Reviewing courts “must look at the ‘totality of the circumstances’ of each case
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to see whether the detaining officer has a ‘particularized and objective basis’ for suspecting

legal wrongdoing.”  United States v. Arvizu, 534 U.S. 266, 273 (2002); see also Bost, 406

Md. at 356 (“The test is ‘the totality of the circumstances,’ viewed through the eyes of a

reasonable, prudent, police officer.” (citation omitted)).  And, “the court must . . . not parse

out each individual circumstance for separate consideration.”  Crosby, 408 Md. at 507

(quoting Ransome v. State, 373 Md. 99, 104 (2003)); see also In re: David S., 367 Md. 523,

535 (2002) (“Under the totality of circumstances, no one factor is dispositive”).  

In this case, the Wal-Mart loss prevention officer observed appellant in the electronics

section near the cell phone displays, placing his hands up near the phones.  Considered “high

theft merchandise,” the loss prevention officer had reason to believe that appellant was either

unlocking the phones or cutting them from the display racks.  Based on these observations,

she contacted the county police and informed them that an African-American male, wearing

a blue and yellow colored jacket with a white hat, was in the electronics department,

apparently cutting cell phones free from the display.  Shortly after the two Baltimore County

detectives arrived, one of the detectives found appellant near the front of the store.  Appellant

matched the description of the suspect that the police were given.  Also, appellant was

extremely nervous and sweating profusely during his encounter with the police.  

We are persuaded based on the above facts that Detective Lawlor had a reasonable

articulable suspicion that appellant was shoplifting when he stopped him.  Illinois v.

Wardlow, 528 U.S. 119, 125-26 (2000).  
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C. Did appellant give implied consent to a search of his backpack?  

Appellant asserts that he did not consent to the search of his backpack but that he was

simply acquiescing to a show of authority by the police.  

“In situations where the police have some evidence of illicit activity, but lack probable

cause to arrest or search, a search authorized by a valid consent may be the only means of

obtaining important and reliable evidence.”  Schneckloth v. Bustamonte, 412 U.S. 218, 227

(1973); see also Varriale v. State, 218 Md. App. 47, 53 (2014) (“A search, however, does not

violate the Fourth Amendment if a person consents to it”).  “‘[T]he standard for measuring

the scope of a suspect’s consent under the Fourth Amendment is that of “objective”

reasonableness – what would the typical reasonable person have understood by the exchange

between the officer and the suspect?’”  State v. Green, 375 Md. 595, 621 (2003) (quoting

Florida v. Jimeno, 500 U.S. [248], 251 [(1991)]); see also Sifrit v. State, 383 Md. 77, 115

(2004) (“The scope of a suspect’s consent is measured by an objective standard.”).  Consent

may be given expressly, or impliedly, by conduct or gesture.  Turner v. State, 133 Md. App.

192, 207 (2000) (citation omitted).  The burden of proving that the consent was valid requires

the State “to prove that the consent was freely and voluntarily given.”  Jones v. State, 407

Md. 33, 51 (2008) (citing United States v. Mendenhall, 446 U.S. 544, 557 (1980)).  Further,

“[t]he determination of whether consent is valid is a question of fact, to be decided based

upon a consideration of the totality of the circumstances.”  Jones, 407 Md. at 52 (citing

Schneckloth, 412 U.S. at 227); accord Redmond v. State, 213 Md. App. 163, 177 (2013).  
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Here, Detective Lawlor asked appellant if there was any property belonging to Wal-

Mart inside his backpack and appellant replied that there was not.  A detective then asked

appellant if the police could see inside the backpack, apparently to verify appellant’s

response.  Appellant did not reply verbally, but instead, unzipped the backpack and opened

the main compartment.  We conclude, as did the motions judge, that appellant’s conduct

amounted to an implicit consent for police to look inside the backpack.  

Appellant’s reliance on Swift, supra, as well as Graham v. State, 146 Md. App. 327

(2002), and Charity v. State, 132 Md. App. 598 (2000), is misplaced.  In those cases, the

alleged consensual search occurred in the absence of a reasonable articulable suspicion that

the suspect was engaged in criminal activity at the time of the seizure.  See Swift, 393 Md.

at 143, 154 (noting that the State essentially conceded there was no reasonable articulable

suspicion justifying a seizure of Swift’s person); see also Graham, 146 Md. App. at 357

(“[T]he State concedes that there was no reasonable basis for either a Terry-stop or a

Terry-frisk”); Charity, 132 Md. App. at 631-33 (observing that “[t]he State has never sought

to argue that the pat-down was supportable as a Terry-frisk”).  By contrast, the detention in

this case was supported by reasonable articulable suspicion.  Thus, when appellant consented

to a search of his backpack, there was no initial illegality as existed in Swift, Graham, and

Charity.  
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D. Did appellant withdraw his implied consent?  

A person may revoke consent once given.  See State v. Jones, 103 Md. App. 548

(1995) rev’d on other grounds, 343 Md. 448 (1996).  In the Jones case, after a police officer

encountered Jones on a street corner, he asked Jones if he had any drugs or weapons on his

person and whether he could “check him.”  103 Md. App. at 553.  Jones denied that he had

anything of the sort on him and gave the officer consent to search.  Id.  During an ensuing

pat-down, the officer felt rock-like substances in Jones’s pants pocket.  Id. at 555.  After the

officer asked Jones what they were, Jones replied, “I don't want to be checked anymore.”  Id. 

We stated: 

At that point, the consent was indisputably at an end.  The overarching

principle with respect to consensual searches is that the scope of the consent,

both in terms of the intensiveness of the search and in terms of the duration of

the search, is in the total control of the consenting party.  

State v. Jones, 103 Md. App. at 555; see also Gadson v. State, 102 Md. App. 554, 562 (1994)

(“It is an inherent characteristic of consent that it can be denied at any time or, having been

given, can be revoked at any time”), rev’d on other grounds, 341 Md. 1, 5 (1995).   1

 After recognizing that Jones withdrew his consent, this Court nevertheless reversed1

the motion court’s suppression of the items seized from Jones’s pockets, determining that the

officer’s conclusion that the substances were crack cocaine provided probable cause under

the plain feel doctrine for their seizure.  State v. Jones, 103 Md. App. at 615.  The Court of

Appeals reversed this Court’s decision because: (1) the motion court could conclude that the

officer did not provide any predicate as to how he was able to identify the objects as crack

cocaine; and, (2) because it was within the motion court’s purview to disbelieve the officer’s

testimony.  Jones v. State, 343 Md. at 460.  In Gadson, the Court of Appeals reversed our

holding that Gadson could not revoke his implicit consent to a search at a prison checkpoint. 

(continued...)
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The Fourth Circuit has recognized that: 

“A consent to search is not irrevocable, and thus if a person effectively revokes

. . . consent prior to the time the search is completed, then the police may not

thereafter search in reliance upon the earlier consent.”  3 Wayne R. LaFave,

Search and Seizure § 8.2(f), at 674 (3d ed.1996) (footnote omitted)[.]  

United States v. Lattimore, 87 F.3d 647, 651 (4th Cir. 1996) (emphasis added).  

Other courts have noted that a withdrawal of consent should be unequivocal. 

Lawrence v. Commonwealth of Virginia, 435 S.E.2d 591 (Va. Ct. App. 1993), aff’d, 443

S.E.2d 160 (Va. 1994) (per curiam).  In Lawrence, after the defendant consented to the

search of his person and emptied all but one of his pockets, he exhibited extreme reluctance

to empty the remaining pocket.  The Lawrence Court held that absent any express statement

to the contrary, appellant’s reluctance to empty one pocket did not amount to a withdrawal

of consent.  Id. at 595.  The court explained: 

We conclude that appellant’s “conduct thus falls far short of an

unequivocal act or statement of withdrawal, something found in most

withdrawal of consent cases.”  United States v. Alfaro, 935 F.2d 64, 67 (5th

Cir.1991) (citations omitted).  “More likely, [appellant's] hesitancy places his

appeal within the ambit of [United States v. Brown, 884 F.2d 1309, 1312 (9th

Cir.1989), cert. denied, 493 U.S. 1025, 110 S.Ct. 732, 107 L.Ed.2d 750

(1990)], where a defendant who consented to a search of his suitcase but then

became extremely reluctant to hand over his suitcase keys was held not to have

taken back his consent.”  Alfaro, 935 F.2d at 67.  Accordingly, we cannot say

that the trial court’s finding that the search was consensual is clearly wrong. 

(...continued)1

See Gadson, 341 Md. at 20-21 (concluding that, once Gadson agreed to turn back from the

guard booth outside the prison, further detention could only be justified if there was

reasonable, articulable suspicion that criminal activity was afoot).  
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Id.  See also Burton v. United States, 657 A.2d 741, 748 (D.C. 1994) (“[A]n effective

withdrawal of consent requires unequivocal conduct, in the form of either an act, statement,

or some combination of the two, that is inconsistent with the consent to the search previously

given”).  

We are not persuaded that appellant’s conduct of pulling the backpack towards his

side of the shopping cart was an unequivocal revocation of consent, as was the case in Jones,

supra.  Nor did appellant ever expressly revoke consent, by either statement or conduct, in

this case.  Instead, when he stepped back from the cart, permitting Detective Sholter to pick

up the backpack, his conduct could just as easily have been construed as facilitating the

previously given consent to search.  At best, appellant’s conduct was equivocal and the

motions court could properly find that there was no withdrawal of consent.  Cf. United States

v. Wilson, 895 F.2d 168, 172 (4th Cir. 1990) (“In reviewing a district court’s determination

on consent, an appellate court must uphold the lower court’s finding unless it is ‘clearly

erroneous’”) (citing Mendenhall, 446 U.S. at 558).  

E. Did the search exceed the scope of consent?  

Finally, we address the issue of whether the search of the backpack exceeded the

scope of appellant’s consent.  Our Court of Appeals has recognized: 

Of course, “[a] consensual search may go no further than the limits”

defined by the consent.  State v. Jensen, 44 Wash.App. 485, 723 P.2d 443, 446

(1986).  Within these limits, unlocked containers, at least, can be opened,

“particularly if the police have indicated they are searching for a small object

which might be secured in such a container.”  3 W. LaFave, Search and

Seizure § 8.1(c), p. 161-162 (2d ed. 1987). See also United States v. Dyer, 784

F.2d 812 (7th Cir.1986) (consent to search luggage allowed officials to search
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containers found in luggage); Morrow v. State, 757 S.W.2d 484, 491-492

(Tx.Ct.App.1988) (court upheld search of closed items in suitcase where

appellant voluntarily consented to search of suitcase).  

Put slightly otherwise, “the scope of a warrantless search” based on

probable cause is “defined by the object of the search and the places in which

there is probable cause to believe that it may be found.”  United States v. Ross,

456 U.S. 798, 824, 102 S.Ct. 2157, 2172, 72 L.Ed.2d 572, 593 (1982).  The

scope of a consent search is just as broad.  Schneckloth, 412 U.S. at 243, 93

S.Ct. at 2056, 36 L.Ed.2d at 872.  Here, the circuit court implicitly found that

Gamble’s consent extended to the blue gym bag and we cannot say that such

a finding was wrong.  See Mosley [v. State, 289 Md. 571, 580 (1981)].  

Gamble v. State, 318 Md. 120, 129-30 (1989) (emphasis added).  

Additionally, this Court has stated:

“The standard for measuring the scope of a [person]’s consent under the

Fourth Amendment is that of ‘objective’ reasonableness – what would the

typical reasonable person have understood by the exchange between the officer

and [the person giving consent]?”  Florida v. Jimeno, 500 U.S. 248, 251, 111

S.Ct. 1801, 114 L.Ed.2d 297 (1991).  The objective reasonableness

determination is a question of law, but “factual circumstances are highly

relevant when determining what the reasonable person would have believed

to be the outer bounds of the consent that was given.”  United States v.

Mendoza-Gonzalez, 318 F.3d 663, 667 (5th Cir.2003).  

“The scope of a search is generally defined by its expressed object.”

Jimeno, 500 U.S. at 251, 111 S.Ct. 1801.  

Redmond v. State, 213 Md. App. 163, 186-87 (2013); see also Sifrit v. State, 383 Md. 77, 116

(2004) (In determining the scope of a consent to search, “we must take into consideration

what the parties knew at the time of the search”), cert. denied, 543 U.S. 1056 (2005);

Wilkerson v. State, 88 Md. App. 173, 189 (1991) (“[T]he announced purpose of a search is

a critical factor in determining the intended scope of an otherwise undifferentiated consent
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and, therefore, a critical factor in determining an officer’s reasonable perception of that

scope.”) (Citing Jimeno, 500 U.S. at 251).  

The purpose of the police officer’s request for consent in this case was clear. 

Detective Lawlor asked appellant if had any items from Wal-Mart in his backpack.  After

appellant replied that he did not, appellant was asked if he would show the officers the

contents of the backpack in order to verify appellant’s denial.  There was no evidence that

the detectives ordered appellant to open the backpack.  Further, after appellant reached in the

backpack and appeared to be manipulating or concealing items, the detectives simply asked

“are you pulling it out,” referring to the jacket.  Appellant was not asked to pull out the

jacket.  Moreover, there was also no statement from appellant indicating that he would not

consent or, as already indicated, wanted to withdraw or limit his consent for the search.  See

United States v. Jones, 356 F.3d 529, 534 (4th Cir. 2004) (“[A] suspect’s failure to object (or

withdraw his consent) when an officer exceeds limits allegedly set by the suspect is a strong

indicator that the search was within the proper bounds of the consent search”) (citations

omitted), cert. denied, 541 U.S. 952 (2004).  

As the object of the search was clear, i.e., to determine if appellant was concealing any

items shoplifted from the Wal-Mart, the detective did not exceed the scope of that consent

when he lifted the backpack, peered inside, and saw a loaded shotgun.  The motions court

properly denied the motion to suppress.  

JUDGMENT AFFIRMED.  COSTS TO BE

PAID BY APPELLANT.
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