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Dustin Bradsher, appellant, was convicted in a bench trial in the Circuit Court for

Baltimore County of three counts of robbery with a deadly weapon, three counts of robbery,

three counts of second-degree assault, three counts of theft under $1,000, three counts of

first-degree assault, and three counts of unlawful use of a firearm in the commission of a

crime of violence.  The court merged the lesser included charges for sentencing purposes1

and sentenced appellant on each remaining charge to concurrent terms of incarceration of ten

years, all but five years suspended, followed by three years probation.   Appellant presents2

five questions for our review, which we have rephrased slightly as follows:

1. Did the waiver of jury trial comply with the requirements

of Maryland Rule 4-246(b)?

2. Did the charges in the indictment of unlawful use of a

firearm in the commission of a crime of violence fail to

charge a cognizable crime? 

3. Did the trial court err in admitting prejudicial hearsay?

4. Did the trial court err in admitting the in-court

identification of appellant?

5. Did the trial court abuse its discretion in denying

appellant’s motion for mistrial?

We shall answer each question in the negative and affirm the judgments on the convictions. 

 The State nolle prossed the three counts of unlawful possession of a firearm.1

 The sentences of incarceration for the three charges of use of a firearm in the2

commission of a crime of violence were without parole. 



I.

The following evidence was presented at trial.  On January 25, 2012, Bruce Godfrey 

returned to his home in Owings Mills, Maryland.  He had pulled into a parking lot near his

apartment, and he was listening to a podcast in his car.  At that point, a man banged on the

Godfrey’s car window, and Godfrey noticed the man standing outside his car holding a

“snub-nosed revolver.” Godfrey described the man as having a medium complexion with a

triangular face and appearing to be African-American or Southern European. There were two

other individuals walking around Godfrey’s vehicle.  He described one of the men as having

a dark complexion and a square jaw.  He could not describe the third individual.  One of the

men demanded Godfrey’s cellular phone and wallet, which he gave up in an attempt to de-

escalate the situation. The men took the money in the wallet, returned the wallet to Godfrey

and left the scene. Godfrey stated that the men entered a white sedan and that he noted the

license plate number as the vehicle pulled away.

On the same night, Jordan Shelton Deabnek was walking home after taking the bus

when two men accosted him. Deabnek stated that a silver or white Chrysler 300 pulled up

beside him and a man struck him across the nose with a revolver.  The man with the handgun

threatened Deabnek, held the gun to his neck, and asked him if he had anything on him.  Two

other individuals were involved although one of the men never exited the vehicle.  The men

took  Deabnek’s watch, backpack, laptop, hat, wallet and his cellular phone.  After the attack,
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Deabnek walked home and told his mother what happened.  They called the police soon

thereafter.  At trial, Deabnek identified appellant as the man wielding the handgun. 

A third victim on January 25, 2012, Edward Smith, stated that he was in front of his 

house checking his mail when a man with a revolver approached him.  The man held the gun

to  Smith’s head and demanded his wallet.  Smith saw two other men approaching at the

same time.  The men took his wallet, hat, shoes and keys.  Smith was unable to describe two

of the individuals other than to say that one of them had light skin.  He indicated that the men

drove away in a “champagne to grayish color” Dodge Charger.  

Kapatryc Stanley testified that he lived with appellant’s brother, Vernard Bradsher

(“Vernard”),  around the time of the robberies. Stanley stated that, on January 25, 2012, 

Vernard came to him and asked him if he wanted a hat and some earphones.  When Stanley

asked where Vernard got the items,  Vernard replied, “[W]ell, we robbed some people . . .

we took it off somebody when they were coming off the bus.”  Stanley denied any

involvement in the robberies.

Detective Tom Insley and Lieutenant Richard Landsman investigated the robberies. 

They discovered that two vehicles had been involved and there were three individuals

associated with those vehicles—Vernard,  Stanley, and appellant.  The police executed search

warrants for the residences, vehicles and cellular phones associated with Gary Farlow, 

Stanley, Vernard, and appellant.  At an address associated with appellant, officers discovered

a laptop and backpack that belonged to one of the victims.  A search warrant executed on
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Vernard’s vehicle uncovered stolen property that belonged to all three victims.  Officers

discovered a box of .22 caliber ammunition and a Glock magazine for a handgun in  Farlow’s

residence.  Farlow,  Stanley, Vernard, and appellant were arrested for the robberies.  3

As indicated, the court convicted appellant of all the charges and sentenced him to

incarceration.  This timely appeal followed. 

II.

Appellant presents multiple claims of error before this Court.  He argues first that the

trial court violated Maryland Rule 4-246(b) when it failed to determine and announce on the

record that he knowingly and voluntarily waived his right to a jury trial.  He contends next

that the indictment charging him with three counts of use of a firearm in the commission of

a crime of violence failed to charge a cognizable crime because there is no crime in Maryland

for use of a firearm in a crime of violence.  Appellant also argues that the court admitted

improperly prejudicial hearsay statements made by Vernard that did not fall in the statements

against penal interest exception to the general rule prohibiting hearsay evidence.  He

contends that the admission of Vernard’s statements to the police violated the Confrontation

Clause of the Sixth Amendment to the United States Constitution because the declarant was

unavailable to testify and his statements were testimonial in nature.  Appellant claims that

Deabnek’s in-court identification was impermissibly suggestive and that it was not otherwise

Before the court severed appellant’s case, Farlow and Vernard were co-defendants3

of appellant. Stanley was not charged in this case.
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reliable in light of the circumstances.  Finally, appellant argues that the court abused its 

discretion by denying his motion for a mistrial when it became clear that the State violated

discovery rules by failing to disclose two sketches drawn by one of the victims that

purportedly had exculpatory value.

The State argues first that appellant failed to preserve his argument that the court

violated Rule 4-246(b) because he failed to object at trial.  As to the indictment, the State

avers that the amended statute in effect at the time of the offense contemplates the crime that

was charged in the indictment and hence, the indictment charged a cognizable crime.  The

State argues that the court properly allowed Vernard’s out-of-court statements under the

statements against penal interest exception and that, if there was a Confrontation Clause

violation, it was harmless beyond a reasonable doubt.  The State maintains that appellant

failed to establish that Deabnek’s in-court identification was impermissibly suggestive and

that, in any event, the victim’s identification was reliable.  Finally, the State argues that

appellant withdrew his motion for a mistrial when he sought to admit in evidence the

sketches at trial.  The State asserts that, because appellant failed to renew his motion, it is not

preserved for our review.

III.

We turn first to appellant’s argument that the court failed to comply with Maryland

Rule 4-246(b) by failing to announce on the record that his jury waiver was made knowingly

and voluntarily.  We hold that the issue is not preserved for our review.  See Meredith v.
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State, 217 Md. App. 669, 674-75 (2014) (noting that a contemporaneous objection is required

to preserve for appellate review an allegation of error as to the court’s obligation to

determine and announce on the record that a jury trial waiver is knowing and voluntary). 

Appellant’s purported waiver of a jury trial occurred on August 29, 2012, as follows:

[DEFENSE COUNSEL]: Your Honor, my client has elected

to go to trial by way of a bench

trial, and he will waive his right to

have a jury.  Do you want me to

qualify him? 

THE COURT: Please.

[DEFENSE COUNSEL]: Sir, you understand that you have

the right to be tried by 12 people

selected from the Motor Voter

Roles of Baltimore County.  That

would be a jury trial.  All 12 jurors

would have to agree before you

could be convicted.  If one juror

wasn’t sure you comm, (sic)

committed the alleged offense or

offenses it would be a hung jury, a

mistrial would be declared and the

State could continue to retry until

there was a unanimous verdict of

either guilty or not guilty.  Do you

under, do you understand that? 

[APPELLANT]: Yes. 

[DEFENSE COUNSEL]: Okay.  Conversely, as you’ve told

me, you want to have a bench trial. 

That’s when there is no jury. 

You’re waving your right to have a

jury, and a judge will be the sole

trier of fact, and the judge alone
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will determine whether or not the

State's met its burden to prove the

case against you beyond reasonable

doubt; do you understand that? 

[APPELLANT]: Yes.

[DEFENSE COUNSEL]: Do you wish to waive your right to

have a jury?

[APPELLANT]: Yes.

[DEFENSE COUNSEL]: And be tried in front of the judge;

correct?

[APPELLANT]: Yes.

THE COURT: And you understand that whether

it’s a jury trial or a court trial,

where the judge is the trier of fact,

that you, through your counsel,

have the right to confront your

accuser, to cross examine any

witnesses that the State have, has

against you.  You also have the

right to testify, or to remain silent, 

and if you choose to remain silent

the jury could be instructed not to

infer guilt from your decision to

remain silent.  If you have a bench

or court trial the judge could not

say oh, this Defendant must be

guilty because he didn’t take the

witness stand; do you understand

all of that?

[APPELLANT]: Yes ma’am.

THE COURT: All right.  The burden of proof is

the same as your counsel indicated. 
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The State must prove your guilt

beyond a reasonable doubt.  Do you

have any questions?

[APPELLANT]: No ma’am.

THE COURT: How old are you?

[APPELLANT]: 26.

THE COURT: How far did you go in school?

[APPELLANT]: I have an AA degree.

THE COURT: Okay, so you can read, and write,

and understand the English

language; correct? 

[APPELLANT]: Yes ma’am.

THE COURT: And are you under the influence of

drugs, alcohol, or any substances

that might affect your decision

making process?

[APPELLANT]: No.

THE COURT: Are you under the influence of a

psychiatrist, psychologist, or any

other mental health professional?

[APPELLANT]: No.

THE COURT: All right.  All right, very well.  The

Defendant has waived his right to a

jury trial and elects a court trial.

The court accepted appellant’s purported jury waiver and proceeded to trial the same day.
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Rule 4-246(b) is designed to protect a defendant’s constitutional right to a jury trial. 

Nalls & Melvin v. State, 437 Md. 674, 686 (2014).  The Rule provides, in pertinent part, as

follows:

(b) Procedure for acceptance of waiver. A defendant may waive

the right to a trial by jury at any time before the commencement

of trial.  The court may not accept the waiver until, after an

examination of the defendant on the record in open court

conducted by the court, the State’s Attorney, the attorney for the

defendant, or any combination thereof, the court determines and

announces on the record that the waiver is made knowingly and

voluntarily. 

The Rule sets out a two-step procedure: “(1) an examination of the defendant on the record

in open court, commonly referred to as the waiver colloquy, and (2) the court’s determination

and announcement on the record that the waiver is made knowingly and voluntarily, which

[is referred] to as the determination and announcement requirement.”  Id. at 687 (internal

quotations omitted).  

In Valonis v. State, 431 Md. 551, 568-69 (2013), the Court of Appeals held that strict

compliance is required with the Rule’s determination and announcement requirement.  The

trial court must determine and announce on the record the court’s finding that the defendant’s

waiver is knowing and voluntary.  Valonis, 431 Md. at 568-69.  In Nalls & Melvin, the Court

revisited Valonis and made clear that to preserve for appellate review an alleged error by the

trial court in accepting a jury trial waiver, there must be a contemporaneous objection.  Nalls

& Melvin, 437 Md. at 692-93; see Meredith, 217 Md. App. at 674-75.  In the absence of a
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contemporaneous objection, we will not exercise our discretion under Rule 8-131 to review

unpreserved errors.   Meredith, 217 Md. App. at 674-75.4

In the case sub judice, appellant’s argument that the court failed to comply strictly

with Rule 4-246 is not preserved for our review.  He did not object to the court’s failure to

determine and announce that his purported waiver was knowing and voluntary.  Under Nalls

& Melvin and Meredith, the issue, is not preserved for our review.  We decline to exercise

our discretion to review appellant’s unpreserved challenge.

IV.

Appellant contends next that the supplemental indictment charging him with three

counts of unlawful use of a firearm in the commission of a crime of violence failed to charge

a cognizable crime.  We disagree.5

The supplemental indictment states, in pertinent part, as follows:

And the Jurors of the State of Maryland, for the body of

Baltimore County, do on their oath present that DUSTIN

Rule 8-131(a) provides that “[o]rdinarily, the appellate court will not decide any other4

issue unless it plainly appears by the record to have been raised in or decided by the trial

court.” 

We note that, although appellant did not object to the indictment below, his claim of5

error on appeal is preserved for our review.  Under Rule 4-252(a)(2), an allegation as to “[a]

defect in the charging document other than its failure to show jurisdiction in the court or its

failure to charge an offense,” must be raised by a motion in the circuit court or it is deemed

to be waived.  In the instant matter, because appellant argues that the indictment failed to

charge a cognizable offense, the issue is not waived by his failure to raise it by motion in the

circuit court.  See also Williams v. State, 302 Md. 787, 792 (1985) (noting that “[a] claim that

a charging document fails to charge or characterize an offense is jurisdictional and may be

raised . . . for the first time on appeal”).   
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DESHAWN BRADSHER, SR., on or about 1/25/2012, in

Baltimore County, unlawfully did use a firearm in the

commission of a crime of violence against [victim]; against the

peace, government and dignity of the State.  (Firearm Violation,

Criminal Law Article 4-204(b). 1 5299).

The indictment cites Maryland Code (2002, 2012 Repl. Vol.) § 4-204(b) of the Criminal Law

Article  as supporting authority for the charge.  A previous version of § 4-204 stated that a6

“person may not use an antique firearm . . . or any handgun in the commission of a crime of

violence.”  Maryland Code (2002) § 4-204(a) of the Criminal Law Article.  The Legislature

amended § 4-204, and effective October 1, 2011, the provision states that a “person may not

use a firearm in the commission of a crime of violence . . . .”  § 4-204(b)  (emphasis added). 

In the case sub judice, the indictment charged appellant properly of use of a firearm

in the commission of a crime of violence.  The offenses occurred on January 25, 2012 and

the Grand Jury returned the supplemental indictment on or about February 1, 2012.  Both the

offenses and the indictment came after the effective date of the amended statute.  The

amended statute prohibits the same act as stated in the indictment—the use of a firearm in

the commission of a crime of violence.  Accordingly, we find no error.

V.

We turn to appellant’s argument that the court erred by admitting prejudicial hearsay

on two separate occasions at trial.  The first instance occurred during the State’s direct

 Unless otherwise indicated, all subsequent references herein to Maryland Code6

(2002, 2012 Repl. Vol.) shall be to the Criminal Law Article. 
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examination of  Stanley, as he testified about the conversation that he had with Vernard.  The

colloquy occurred as follows:

[PROSECUTOR]: Did there come a time in January,

2000, on January 25, 2012 that you

came into contact with Vernard

Bradsher?

[STANLEY]: Yes.

[PROSECUTOR]: Can you explain the circumstances

surrounding that to the court

please?

[STANLEY]: You, you mean what happened that

night?

[PROSECUTOR]: Yeah.

[STANLEY]: He came in around I think 2:30 and

– 

[PROSECUTOR]: What were you doing?

[STANLEY]: Sleeping

* * *

[PROSECUTOR]: And then what happened?

[STANLEY]: He asked me if – 

[DEFENSE COUNSEL]: Objection.  Your Honor, this is

Vernard Bradsher, this is not my

client.  This is my client’s brother. 

[PROSECUTOR]: Your Honor, may I be heard?

THE COURT: All right.
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[PROSECUTOR]: The, I will proffer to the court that

the information provided to Mr.

Stanley from Vernard Bradsher is a

statement against penal interest.  In

sum and substance, he confesses to

the robberies that happened.  He

does not implicate [appellant] to

Mr. Stanley.  All of his statements

regard to Vernard Bradsher’s

involvement in the case.  That’s a

statement against penal interest and

it is a hearsay exception. 

THE COURT: You’re saying Mr. Stanley was

about to tell us about a, a question

he was asked.  The objection was

made to his telling us of a question

he was asked.  Is it your contention

that this question that he’s going to

tell us he was asked is a statement

against penal interest?

[PROSECUTOR]: No Your Honor. 

THE COURT: All right.  The objection is

sustained.   

[PROSECUTOR]: Did you and Vernard have a

conversation?

[STANLEY]:  Yes. 

[PROSECUTOR]: What was the substance of that

conversation?

[DEFENSE COUNSEL]: Objection.

THE COURT: Same objection  M r. [defense

counsel]?
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[DEFENSE COUNSEL]: Yes Your Honor.  This is, it is the

same objection.  I’ll just make it

simple.  I’ll be brief. 

THE COURT: W here is  the exception  M s.

[prosecutor]?

[PROSECUTOR]: Your Honor, a statement against

penal interest is an exception to the

hearsay rule. 

THE COURT: Well I don’t think that he can

testify to a statement about, that is

against the penal interest of Al

Capone.  He cannot just testify – 

[PROSECUTOR]: It’s a – 

THE COURT:  – about a statement against the

penal interest of any person in the – 

[PROSECUTOR]: It’s a statement made by the person

that is against that particular

person’s penal interest.

THE COURT: Okay, how is it relevant to this

case?  As I said, a statement might

be against the interest of Mr.

Capone, but it wouldn’t be relevant

in this case.

[PROSECUTOR]: It is relevant as to that Vernard

Bradsher is involved in the robbery. 

He admits to his involvement in the

robbery.  His participation in the

robbery.  What role he plays in the

robbery, and part and parcel with

that he provides some property to

this witness which is later seized by

the police.
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THE COURT: All right, well you’ll have to limit

his testimony to just that statement. 

Nothing else. 

[PROSECUTOR]: What, if anything – 

THE COURT: The objection’s overruled to that

extent.

After the court overruled, in part, defense counsel’s objection, Stanley testified as follows:

[PROSECUTOR]: What did [Vernard] say to you on

January 25, 2012 at 2:30 in the

morning when you saw him?

[STANLEY]: He came in, he asked me if I

wanted a hat and some earphones. 

I looked at the hat. 

[PROSECUTOR]: What kind of a hat was it?

[STANLEY]: Brown hat.  I don’t really know

what kind, I just remember the

color.

* * *

[PROSECUTOR]: Was it a golf style cap?

[STANLEY]: Yeah.

[PROSECUTOR]: Okay.  And did you take those

items?

[STANLEY]: No. 

[PROSECUTOR]: Okay.  Did he indicate to you how

he came into possession of those

items?
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[STANLEY]: Yes. 

[PROSECUTOR]: What did he tell you? 

[STANLEY]: I asked where he got it from.  He

said ‘well, we robbed some

people.’  I didn’t really take it

seriously, but, so he just said that,

he said ‘no, well we took it off

somebody when they were coming

off the bus.’

[PROSECUTOR]: Okay.  Did he indicate what role he

played in the robbery?

[STANLEY]: No, it was mostly just ‘we,’ and

‘we,’ not I did this and I did that. 

[DEFENSE COUNSEL]: Your Honor, I’m gonna object to

the ‘we.’  The statement, your

ruling was limited to just what

[Vernard] said as to himself, and

now the witness is testifying to

what [Vernard] said other people

may or may not have done.

THE COURT: The objection’s sustained.

[DEFENSE COUNSEL]: And I’d ask the court to strike the

‘we’ portion.

THE COURT: I will strike those, that portion of

the testimony.

Appellant contends that the court  improperly allowed Stanley to testify to hearsay in

the form of Vernard’s out-of-court statements to him on the night of the robberies.  Hearsay

is an out-of-court statement made by someone other than the declarant, offered to prove the

16



truth of the matter asserted.  Rule 5-801(c).  Hearsay is inadmissible unless an exception to

the general rule applies.  Rule 5-802.  Rule 5-804(b)(3) sets forth the particular exception at

issue in the instant matter—statements against penal interest.  Rule 5-804(b)(3) provides as

follows:

A statement which was at the time of its making so contrary to

the declarant’s pecuniary or proprietary interest, so tended to

subject the declarant to civil or criminal liability, or so tended to

render invalid a claim by the declarant against another, that a

reasonable person in the declarant’s position would not have

made the statement unless the person believed it to be true.  A

statement tending to expose the declarant to criminal liability

and offered in a criminal case is not admissible unless

corroborating circumstances clearly indicate the trustworthiness

of the statement. 

In other words, the proponent of the statement must establish that: (1) the statement was

against the declarant’s penal interest; (2) the declarant is unavailable to testify; and (3) the

statement is reliable based on corroborating circumstances.  Jackson v. State, 207 Md. App.

336, 348 (2012).  Statements against penal interest are admissible as an exception to the

general hearsay rule, because people “do not make statements which are damaging to

themselves unless satisfied for good reason that they are true.”  State v. Standifur, 310 Md.

3, 11 (1987). 

Appellant appears to concede that Vernard’s statements were against his penal interest

and that he was unavailable to testify, and thus his argument turns on the trustworthiness of

the statements.  He contends that the State failed to “demonstrate particularized guarantees

of trustworthiness.”  The trustworthiness of the statement depends on the facts and
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circumstances surrounding the statement including “those indicating a motive to falsify on

the part of the declarant, that so cut against the presumption of reliability normally attending 

a declaration against interest that the statements should not be admitted.”  Standifur, 310 Md.

at 17.  The burden is on the proponent of the statement to establish that a statement is

“cloaked with indicia of reliability[,] . . . mean[ing] that there must be a showing of

particularized guarantees of trustworthiness.”  Jackson, 207 Md. App. at 348-49 (internal

quotations omitted).  Although there is no litmus test to be followed, the trial court has the

duty “to determine whether the evidence was sufficiently reliable for admissibility.” 

Wilkerson v. State, 139 Md. App. 557, 576 (2001).  The trial court’s assessment of the

statement’s reliability is fact-intensive and hence, we will not “ordinarily reverse unless it is

clearly erroneous.”  State v. Matusky, 343 Md. 467, 486 (1996).

In the instant matter, the court failed to evaluate on-the-record whether Vernard’s

statements to Stanley were shrouded in particularized guarantees of trustworthiness.  The

record indicates that the court did not consider any facts and circumstances surrounding the

statements including whether Vernard would have a motive to falsify.  The court’s sole

concern was whether the statements were relevant and, once it was satisfied, the court

permitted the testimony without further discussion.  In State v. Matusky, 343 Md. 467, 486

(1996), the Court of Appeals noted that the trial court “did not discuss on the record any of

the factors” as to the reliability of the objectionable statements.  The Court reversed and

remanded the case on separate other grounds, but provided guidance on remand by reminding
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the trial court that it must consider other facts and circumstances that cut against the general

presumption of reliability normally attending a statement against penal interest.  Id.  Like the

trial court in Mutusky, the court here should have discussed on the record the facts and

circumstances indicating that Vernard’s statements were sufficiently reliable to be

admissible. 

Assuming that it was error to admit the statements without discussing whether the

statements were shrouded in particularized guarantees of trustworthiness, we hold that any

error was harmless beyond a reasonable doubt.  See Dorsey v. State, 276 Md. 638, 659 (1976)

(noting that an error may be deemed harmless if the appellate court is able to declare a belief

beyond a reasonable doubt that the error in no way influenced the verdict); Dionas v. State,

436 Md. 97, 109 (2013) (noting that for harmless error, we are concerned with the effect of

the erroneously admitted evidence on the fact-finder).  Vernard ’s statements to Stanley did

not implicate appellant in the crimes.  In fact, the court limited properly the statements

inasmuch as they refer to anyone else, except Vernard.  Appellant argues that the limited

purpose of admitting the statements notwithstanding, the statements “would inevitably have

predisposed the judge to a guilty finding” because she knew that Vernard was a co-defendant. 

It is well-settled, however, that in a bench trial, we trust that the court can compartmentalize

its dual function as fact-finder and legal referee.  See Polk v. State, 183 Md. App. 299. 307

(2008) (noting that a court can “render a verdict on the merits of the case, notwithstanding

having heard perhaps mountains of inadmissible but damning testimony”).  Thus we hold that
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the error, if any, in admitting the statements without evaluating on-the-record whether they

were sufficiently reliable to be admissible, did not influence the court’s verdict.      7

The second instance of hearsay that appellant asserts as error occurred during

Detective Jennifer Bartfield’s testimony.  Detective Bartfield testified to statements made to

her by Vernard after he was in custody for the robberies at issue.  The colloquy occurred as

follows:

[PROSECUTOR]: What, if any information did

[Vernard] provide to you about his,

Vernard’s, role in this incident?

[DEFENSE COUNSEL]: Objection.

THE COURT: This the interview of?

[PROSECUTOR]: Vernard Bradsher Your Honor.

THE COURT: Right, Mr. [Vernard] Bradsher.

[DEFENSE COUNSEL]: Well –

THE COURT: And this was information about

[Vernard] Bradsher’s involvement,

Vernard Bradsher’s.

[PROSECUTOR]: Vernard, only Vernard Bradsher’s

involvement in the – 

* * * 

THE COURT:  I mean you haven’t established the

unavailability of Vernard Bradsher.

 The court, in arriving at its verdict, did not refer to the statements Vernard made to7

Stanley amid the other evidence presented against appellant.  
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[PROSECUTOR]: It is a statement against penal

interest.  He does not need to be

unavailable in order to introduce a

statement against penal interest. 

It’s only regarding his actions and it

is relevant to her investigation

regarding this incident.

THE COURT: Well I know I asked you this

yesterday.  I mean statement against

interest, which is what this is.  ‘It’s

not excluded by the [hearsay] rule

if the declarant is unavailable as a

witness.’  5-804(b)(3) statement

against interest.  That’s the

paragraph under which you’re

proceeding?

[PROSECUTOR]: Yes Your Honor.

THE COURT: Okay.  Well declarant unavailable. 

We don’t have that.

* * *

THE COURT:  . . .  I allowed some testimony

yesterday about this, but now

you’re bringing it up again and I

still don’t have the predicate for its

admission.  We can allow Detective

Bartfield to continue testifying, but

it’s all subject to a Motion to Strike

I guess.  I’ll keep the objection

under advisement. 

[PROSECUTOR]: What, if any, information did

Vernard Bradsher provide to you

about his, Vernard Bradsher’s

involvement in the incident?
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[DEFENSE COUNSEL]:  Same objection Your Honor.

THE COURT: All right.  Well I’m just going to

hold it and the testimony is limited

to Vernard Bradsher’s involvement.

 [DET. BARTFIELD]: I understand Your Honor.  Mr.

B radsher  adv ise d  th a t  he

remembered robbing two people on

that morning.  He described the gun

that was used during those

robberies as an eight shot .22 super

seven revolver, black in color. 

When asked about property that

was taken from the victims he

advised it was quite a few items. 

And asked if he kept any of the

property, he advised that he got

some stupid looking hat and

earphones which he gave to his

brother because his brother’s

birthday was coming up.  When I

asked about his role during the

robberies he advised that his role

was to run pockets, which I know

means to search the victims for

their property.

(Emphasis added).

Because Vernard had not yet invoked his constitutional right not to testify, the court reserved

ruling on defense counsel’s objection that the statements against penal interest exception did

not apply to allow the out-of-court statements.   

Appellant, relying on Crawford v. Washington, 541 U.S. 36 (2004), argues for the first

time on appeal that Detective Bartfield’s testimony is inadmissible under the Confrontation
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Clause of the Sixth Amendment to the United States Constitution.  We hold that the issue is

not preserved for our review.  

The Confrontation Clause of the Sixth Amendment to the United States Constitution

guarantees a defendant “to be confronted with the witnesses against him.”  The Confrontation

Clause prohibits testimonial statements offered in evidence in a criminal trial unless: (1) the

declarant is unavailable; and (2) the defendant had a prior opportunity to cross-examine the

declarant.  Crawford v. Washington, 541 U.S. 36, 68 (2004).  At a minimum, statements

made to a police officer during interrogation are considered to be testimonial.  Id.

It is well-settled that certain allegations of error of constitutional dimension may be

waived by the failure to note a timely objection.  See Robinson v. State, 410 Md. 91, 107, 110

(2009) (noting that the fact that a constitutional right can be characterized as “‘fundamental’

does not change the requirement that any claimed violation of that right be preserved by

contemporaneous objection”); see also Snowden v. State, 385 Md. 64, 96 (2005) (noting that,

although it is the burden of the State to abide by the protections afforded by the

Confrontation Clause in presenting its evidence, “it is the burden of the defendant to object

properly to evidence or witnesses so as to preserve an issue for appellate review”).  Rule

8-131 states that, “[o]rdinarily, the appellate court will not decide any other issue unless it

plainly appears by the record to have been raised in or decided by the trial court.”  We have

made clear that the Rule sets out the norm: “That is the norm.  That is the clearly articulated

standard that must be satisfied as a precondition for appellate review.  It is the norm to which
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we have always adhered and to which we shall continue to adhere.”  Morris v. State, 153 Md.

App. 480, 508 (2003). 

The record in the instant matter demonstrates that appellant failed to raise, and the trial

court did not decide, the issue of whether statements made by Vernard  to Detective Bartfield

were inadmissible under the Confrontation Clause of the Sixth Amendment to the United

States Constitution.  Although defense counsel objected, the court’s discussion establishes

that the objection was based solely on hearsay grounds and did not assert a constitutional

violation.  In fact, after the court’s discussion as to the hearsay issue, defense counsel

objected again noting that it was the “same objection.”  The court reserved ruling on the

objection until the declarant had invoked his right not to testify, thus making him unavailable

to testify and triggering the statements against penal interest exception.  Moreover, during

the discussion on the objection, appellant never mentioned the Confrontation Clause or the

constitutional issue, the State never mentioned it, nor did the court.  Because neither defense

counsel nor the court raised or discussed below the potential Confrontation Clause issue that

appellant raises on appeal, it is not preserved for our review.8

Vernard’s statements to Detective Bartfield are likely testimonial in nature and, if8

raised below properly, should arguably not have been admitted based on the Confrontation

Clause of the Sixth Amendment to the United States Constitution.  Assuming arguendo that

the issue is preserved, we would find that any error in admitting the statements was harmless

beyond a reasonable doubt. See Dorsey v. State, 276 Md. 638, 659 (1976) (noting that an

error is deemed harmless if the reviewing court, upon its own independent review of the

record, is “able to declare a belief, beyond a reasonable doubt, that the error in no way

influenced the verdict”).  Vernard’s declarations did not implicate appellant in the robberies

as the court limited Detective Bartfield’s testimony to those statements discussing only

(continued...)
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 VI.

Appellant asserts that one of the victims’s in-court identification of him violated his

Due Process rights because the identification procedure was impermissibly suggestive.   We9

disagree.

Deabnek, one of the victims in the three robberies, identified appellant in-court as the

person wielding a handgun during the robbery.  The in-court identification occurred as

follows: 

[PROSECUTOR]: If you had an opportunity to

observe the individuals who were

involved in the robbery again,

would you be able to identify them?

[DEABNEK ]: Yes.

[DEFENSE COUNSEL]: Objection.

THE COURT: Overruled.

[PROSECUTOR]: Do you see anyone who was

involved in the robbery in the

courtroom today?

(...continued)8

Vernard’s role in the crimes.  In fact, the testimony mentions appellant only to the extent that

Vernard gave appellant the stolen hat and earphones as a birthday present.  Because the

statements do not implicate appellant in the crimes, we find beyond a reasonable doubt that

they did not influence the court's verdict.   

It appears from the record that the witness never did identify appellant at the trial as9

the perpetrator of the robbery.  He did answer the prosecutor’s question that he saw appellant

in the courtroom, but he was never asked if he saw the person who robbed him in the

courtroom and he never pointed out that appellant was that person.  Nonetheless, we shall

address the issue as though the witness had made an in-court identification of appellant.
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[DEABNEK ]: Yes, I do see him. 

[PROSECUTOR]: Okay. 

[DEFENSE COUNSEL]: Your Honor, I’m gonna object

because, may we approach, well I’ll

just, may I state it on the record or

do you want us to approach?

THE COURT: Yes.

[DEFENSE COUNSEL]: Your Honor, this witness gave a

written statement to the police.  He

made no identification and didn’t

even give a description of the third

person that stayed in the vehicle. 

And for him to come into court

now when there’s only one person

sitting at trial table besides my

associate, who’s female, and

identify him is, is a violation, I

think, of due process because he

never identified my client prior.  In

fact, the –

THE COURT: Well that’s not a fact on this record

Mr. [defense counsel].

[DEFENSE COUNSEL]: Well – 

THE COURT: So to the extent that you are

o b je c t in g ,  t h e  o b je c t io n ’ s

overruled. 

[DEFENSE COUNSEL]: Thank you. 

* * *

[PROSECUTOR]: What was [appellant’s] role during

this robbery?
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[DEABNEK ]: He was primarily, from what I can

recall, he was primarily the

gunman.

On cross-examination, defense counsel asked the witness about the lighting on the street and

in the vehicle involved on the night of the incident.  The witness indicated that, although it

was dark outside, the street and vehicle were lit enough to see people’s faces.  Defense

counsel did not inquire about the courtroom identification procedure.

It is well-settled that principles of due process apply to remedy the injustice that would

result from the admission of evidence based on an impermissibly suggestive identification

procedure.  James v. State, 191 Md. App. 233, 251-52 (2010).  In Maryland, an in-court

identification procedure is not per se impermissibly suggestive even in the absence of an

extrajudicial identification.  See Parker v. State, 129 Md. App. 360, 385 (1999), rev’d on

other grounds, 365 Md. 299 (2001) (noting that we have “rejected the notion that in-court

identifications are unduly suggestive”); Green v. State, 35 Md. App. 510, 521, rev’d on other

grounds, 281 Md. 483 (1977).  We have noted that “[i]t is always a good bet that the person

the witness is being asked to identify is the guy sitting at the trial table who is not dressed

like a lawyer,” but mere suggestiveness is not grounds for exclusion.  Turner v. State, 184

Md. App. 175, 180 (2009).  When the defendant complains of an in-court identification in

the absence of a pre-trial identification, the proper method for testing and probing the

identification is cross-examination.  See Green v. State, 35 Md. App. at 521 (noting that “[a]n
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in-court identification, as any other evidence . . . may be tested and probed by the traditional

device for such testing and probing—the use of cross examination”). 

 Because appellant failed to establish that Deabnek’s in-court identification was

unduly suggestive, we find no due process violation. Deabnek did not identify appellant

through any pre-trial procedures.  His in-court identification was the first time he identified

appellant as the assailant.  That Deabnek’s sole identification occurred in-court when

appellant was seated next to his lawyers does not make the trial procedure per se suggestive. 

Appellant was free to test and probe the identification through cross-examination.  See

Parker, 129 Md. App. at 385 (noting that “to the extent that a defendant contends that an in-

court identification is impermissibly suggestive because of trial procedures, as opposed to

pre-trial procedures, that contention must be advanced by way of cross-examination”).  On

cross-examination, appellant failed to inquire about the alleged suggestiveness of the in-court

identification procedure.  Accordingly, we hold that the court did not err in permitting

Deabnek to identify appellant in-court as the person wielding the handgun during the

robbery.

VII.

We turn to appellant’s final contention that the court abused its discretion by denying

his motion for a mistrial.  We disagree with appellant.

Appellant moved for a mistrial when he discovered for the first time at trial that a

victim had drawn two sketches of the individuals involved in the robbery and he had not

received them during discovery.  Appellant argued as follows:  
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[DEFENSE COUNSEL]: Thank you Your Honor.  We were

not provided these sketches.  This

witness tes t if ied that they

accurately depicted subject one and

subject two.  Even under the State's

theory of the case which was

provided, was provided to us in

discovery, the State has never

contended, to my knowledge, and is

not now contending that my client

was ever the person that had the

gun.   

Therefore, based on this witness's

description and his testimony in

court, and the fact that he has now

identified two sketches that he gave

to the police and they weren't

provided to us, I would move for a

mistrial because I believe that they

are exculpatory, that they would

show that the person with the gun is

not my client, and they weren't

provided to us. 

And as, as you very well know,

Your Honor, the information that

one officer of the State's [sic] has,

including the police, is attributed to

the State's Attorney's Office as a

part of the Executive Branch of law

enforcement, and even if they didn't

know about these sketches, if they

were in fact given to the police,

they should have been provided to

us in discovery and they were not.

THE COURT: I, I don't know if the sketches exist.
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 [DEFENSE COUNSEL]: Well the witness, I, I don't know

either Your Honor.

* * *

THE COURT:  .  .  .  [D eabnek’s ]  te s t imony's

different.  His testimony today is

different than what it said, his

statement says.

[DEFENSE COUNSEL]:  Well, well the issue – 

THE COURT:  A pparen t ly in  m ore  than  one

respect.

[DEFENSE COUNSEL]:  Thank you Your Honor.

THE COURT: Do you have the two sketches that

the witness drew Ms. [Prosecutor]?

[PROSECUTOR]: I do not. [Deabnek’s] testimony

today is the first that I heard of the

sketches.

THE COURT: All right.  Well I don’t know if

there are any sketches Mr. [defense

counsel].  There are, there were

things about his testimony that

seemed inconsistent with what he

said in the past.

[DEFENSE COUNSEL]: Well I would – 

THE COURT: So without some proof that there

are sketches – 

[DEFENSE COUNSEL]: Well, Your Honor, I think, I think

the – 

THE COURT:  -- the Motion is not well taken.
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[DEFENSE COUNSEL]: Well it’s incumbent on the State’s

Attorney to find out if, in fact, the

sketches were given to somebody

in the police department.  Whether

or not she has knowledge of them

really – 

THE COURT: Well she just first heard about them

today.

[DEFENSE COUNSEL]: Right, but that’s – 

THE COURT: Well so at the end of today she can inquire

and see if there are anymore, if there are

any such sketches.

[DEFENSE COUNSEL]: All Right.  Thank you Your Honor. 

The next day, it became apparent that there were two purportedly exculpatory sketches

that appellant had not received during discovery.  Appellant argued as follows:

[DEFENSE COUNSEL]: Your Honor, yesterday, thank you

Your Honor, yesterday the, one of

the State's witnesses testified as to

making sketches.  I made a Motion

for a Mistrial on the basis that we

didn't receive any sketches. 

THE COURT:  Right.  This was Mr. Shelton

Deabnek. 

[DEFENSE COUNSEL]: Right.  As it turns out, this witness

did draw two sketches.

THE COURT:  Okay. 

[DEFENSE COUNSEL]: They were never apparently turned

over to the State's Attorney's office. 
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The, the officer that received the

sketches, it’s, is lieutenant's [sic]

here, and he does not know why

those sketches were not turned

over.  If the court pleases, I would

like to have the sketches marked.  I

think it is exculpatory evidence, as

I don't believe they even remotely

resemble my client.

THE COURT:  All right.  This will be defense

Exhibit 2 for identification. 

[DEFENSE COUNSEL]: And I would ask that the court

admit that sketch into evidence.

(Emphasis added).

The court received the sketches in evidence, over the State's objection arguing unsuccessfully

that the proper remedy for a discovery violation is that the State is precluded from admitting

the withheld evidence.10

The remedy for a discovery violation is a matter within the sound discretion of the

trial judge.  Raynor v. State, 201 Md. App. 209, 227 (2011).  Rule 4-263(n) provides a list

of permissible, but not mandatory, sanctions for discovery violations.  Among the sanctions,

the Rule permits ordering discovery of the undisclosed evidence, excluding the undisclosed

evidence, granting a mistrial or entering any other appropriate order.  Rule 4-263(n).  In

exercising its discretion, the trial court “should consider: (1) the reasons why the disclosure

was not made; (2) the existence and amount of any prejudice to the opposing party; (3) the

In closing argument, defense counsel referenced the victim's sketch of the purported10

assailant and argued that the sketch did not resemble appellant. 
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feasability of curing any prejudice with a continuance; and (4) any other relevant

circumstances.”  Raynor, 201 Md. App. at 228.  The court is encouraged to impose the least

severe sanction that is consistent with the purpose of the discovery rules—“to give the

defendant the necessary time to prepare a full and adequate defense.”  Id.

In the instant matter, the court did not abuse its discretion by denying appellant’s

motion for a mistrial.  The first time that either defense counsel or the prosecutor learned of

the existence of the sketches was when Deabnek testified about them at trial.  The court

expressed skepticism as to the existence of the sketches, noting that the victim’s testimony

differed in some respects to his pre-trial statements, indicating perhaps, that his testimony

alone was insufficient to establish that there was a discovery violation warranting the

extraordinary remedy of a mistrial.  See Rutherford v. State, 160 Md. App. 311, 323 (2004)

(noting that a mistrial is an extraordinary sanction that may be appropriate when no other

remedy suffices to cure prejudice to the defendant).  There was no other evidence that the

sketches existed at the time the court considered appellant’s motion.  After considering

arguments, the court noted that appellant’s motion was “not well taken,” but the State could

inquire as to the availability of the sketches.  Because of the uncertainty as to the existence

of the sketches, the court appropriately imposed a less severe remedy than a mistrial by

denying appellant’s motion and permitting the State to inquire about the availability of the

sketches.  This was hardly an abuse of discretion. 
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Moreover, appellant failed to establish that he was prejudiced by the untimely

disclosure of the sketches.  The next day after appellant made his motion for a mistrial,

appellant informed the court that sketches existed and that they had not been turned over to

the State by law enforcement.  Appellant did not renew his motion for a mistrial at that time. 

He now had the evidence he claimed was exculpatory and he made use of that evidence.  He

marked the sketches for introduction into evidence and requested the court to admit them in

evidence.  As appellant desired, the court received the sketches in evidence, over the State’s

objection.  Appellant referred to the drawings in closing argument, and he could have

recalled  Deabnek to cross-examine him about them.  Appellant has not shown any prejudice

and in fact, he had the evidence and used it at trial.  Appellant cannot now claim that he was

prejudiced and that the court abused its discretion by failing to grant the extraordinary

remedy of a mistrial.     

JUDGMENTS OF THE CIRCUIT COURT

FOR BALTIMORE COUNTY AFFIRMED. 

COSTS TO BE PAID BY APPELLANT.
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