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Appellant, Michael Sharp, charged by the State with firearms violations, including,

but not limited to, illegal possession after having been convicted of a crime of violence and

illegal possession after having been convicted of a misdemeanor carrying a penalty of more

than 2 years, filed a motion to suppress the firearm recovered from his residence.  On July 26,

2013, the motion was heard and denied in the Circuit Court for Wicomico County. On

August 13, 2013, appellant was convicted, pursuant to a not guilty agreed statement of facts,

of possession of a regulated firearm after being convicted of a misdemeanor carrying a

penalty of more than two years imprisonment. After the court imposed a sentence of eighteen

months’ imprisonment in the Wicomico County Detention Center,  appellant filed this timely

appeal, presenting the following question, which we quote, for our review:

Was it error to deny the motion to suppress the firearm seized from and

searched in appellant’s home?

For the following reasons, we shall affirm.

FACTS AND LEGAL PROCEEDINGS 

At the suppression hearing, Detective Tracy Kilgore testified  that, on March 1, 2013,

police executed a search warrant issued in a sexual assault case for the residence of appellant

and his parents, located at 207 Sand Castle Boulevard in Fruitland, Wicomico County,

Maryland.  In appellant’s bedroom closet, Detective Kilgore found a locked four foot tall gun

safe. Both Detective Kilgore and Fruitland Police Officer James Jackson testified that they

knew from prior experience that the item in question was a gun safe.

After the police brought the gun safe out of the closet into the bedroom, they

attempted to find keys to open it in order to look for items set forth in the search warrant, but



were unsuccessful.  However, upon slightly prying the safe open and peering inside through

some vents in the top portion of the door, police were able to see that the safe contained a

rifle.

As the police believed that appellant was prohibited from lawfully possessing

regulated firearms based on their knowledge of his criminal history, i.e., that appellant had

been previously convicted of second degree assault, a crime of violence under the Public

Safety Article, as confirmed by Affidavit in support of Application, they transported the gun

safe to the police station.  Once the gun safe was opened at the police station, the police1

recovered, inter alia, a Remington 770 bolt action rifle, a Remington 870 12-gauge shotgun,

a Baretta 25 caliber pistol, 50 rounds of Winchester 25 automatic ammunition and a debit

card belonging to appellant. A box of bullets was also found on the floor of the bedroom

closet.

The circuit court, in ruling on the motion to dismiss, found that the gun safe was

within the confines of the warrant and was thus properly seized:

Well, the main objection at this point is to the gun safe and its contents.

This was not just a metal cabinet that happened to be there.  Regardless of

whether it was just a metal cabinet or a gun safe, certainly, it could have

contained evidence that was within the confines of the search warrant, and they

would have had the right to enter it.

But it was more than just a metal building.  It was two witnesses

positively identified it as a gun safe, and they knew it was a gun safe.  One of

  See Md. Code (2003, 2011 Repl. Vol., 2014 Supp.), § 5-101 (c) (3) of the Public1

Safety Article (listing first and second degree assault as crimes of violence).
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the witnesses works part-time in a sporting goods store and sells gun safes just

like it.  It wasn’t just a metal box.  It was a gun safe.

There were vents, and they looked through the vents with a flashlight

and observed that there were weapons within the gun safe.  The defendant was

a prohibited person from having these weapons and, therefore, they were

properly seized.  

The Court believes that the property seized was seized in accordance

with the law and within the confines of the search warrant, and the Court is

going to deny the motion to suppress.  

STANDARD OF REVIEW

On appellate review of a suppression motion, the reviewing court looks only to the

record of the suppression hearing.  Holt v. State, 435 Md. 443, 457 (2013).  The evidence is

viewed in the light most favorable to the prevailing party, and the lower court’s credibility

determinations and other first-level factual findings must be accepted unless clearly

erroneous.  Id.; Butler v. State, 214 Md. App. 635, 649 (2013) (citations omitted).  However,

as to the legal question of whether there was a Fourth Amendment violation, this Court

makes its own independent constitutional appraisal by reviewing the law and applying it to

the facts of the case.  Butler, 214 Md. App. at 649.

Legal Analysis

Appellant, in a four-pronged assail, contends that the circuit court erred, generally, 

in denying his Motion to Suppress the firearm seized from his home because the search

warrant  was issued pursuant to an investigation of a sexual assault which did not involve use

of any firearm.  According to appellant, “once the gun safe was at the police station, there
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was no exigency, and [the police] should have gotten a second search warrant.” Specifically,

appellant challenges the search and seizure on the basis that (1) the weapons were outside

the scope of the warrant; (2) the police lacked probable cause to believe that the gun safe

contained guns and that they belonged to appellant, rather than his parents; (3) once the

police had a locked gun safe in their possession, there was no exigency to justify a

warrantless  search of it  and a second search warrant was required; and (4) a “gun safe” falls

within the category of containers commanding a high expectation of privacy.   The State

responds that the gun safe was within the scope of the warrant, and that, under the

circumstances of this case, it was apparent that the gun safe could be seized as contraband,

and that, in any event, the police had a good faith basis to seize the gun safe.

The Scope of the Warrant

Appellant, citing the Fourth Amendment of the United States Constitution, initially

argues that the gun safe was outside the scope of the search warrant in a sexual assault case,

in which no firearms were allegedly involved.  Initially, “[w]hen the State seeks to introduce

evidence obtained pursuant to a warrant, ‘there is a presumption that the warrant is valid[,]’

and ‘[t]he burden of proof is allocated to the defendant to rebut that presumption by proving

otherwise.’” Volkomer v. State, 168 Md. App. 470, 486 (2006) (citation omitted).  This Court

has summarized the standard of review in warrant cases as follows:

Reviewing courts (at the suppression hearing level or at the appellate level) do

not undertake de novo review of the magistrate’s probable cause determination

but, rather, pay “great deference” to that determination.  Reflecting a

preference for the warrant process, the traditional standard of review of an
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issuing magistrate’s probable cause determination has been that, so long as the

magistrate had a substantial basis for concluding that a search would uncover

evidence of wrongdoing, the Fourth Amendment requires no more.

West v. State, 137 Md. App. 314, 322 (2001) (citations omitted).

There is no serious dispute that there was a substantial basis for the magistrate to have

concluded that there was probable cause to issue the search warrant.  See State v. Coley, 145

Md. App. 502, 521 (2002) (“The substantial basis standard involves ‘something less than

finding the existence of probable cause,’ and ‘is less demanding than even the familiar

‘clearly erroneous’ standard by which appellate courts review judicial fact finding in a trial

setting’”) (citation omitted).  Instead, appellant’s argument is to the scope of the search

authorized under that warrant.  The warrant authorized the police to seize certain items

specifically related to a sexual assault under investigation and, pertinent to appellant’s illegal

possession of a firearm, the warrant also authorized “any other property found otherwise to

be subject to seizure under the laws of the State of Maryland.” [Joint Ex. 1, Application for

Search Warrant, Exhibits Envelope] (Emphasis added).  In State v. Wilson, 279 Md. 189

(1977), the Court of Appeals considered the scope of a search under a warrant.  More

specifically, the issue was the propriety of a seizure of serial numbers off of electronic

equipment found in a residence where the warrant only permitted seizure of narcotics and

narcotics paraphernalia.  The Court ultimately concluded that the seizure of the serial

numbers was not within the scope of the search warrant and also not subject to the plain view

exception, the hot pursuit exception, nor was seizure pursuant to consent.  Wilson, 279 Md.
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194-205.  The Wilson Court explained that, in the context of hot pursuit and plain view cases,

what is required is the following:

“. . . There must, of course, be a nexus-automatically provided in the case of

fruits, instrumentalities or contraband-between the item to be seized and

criminal behavior. Thus in the case of ‘mere evidence,’ probable cause must

be examined in terms of cause to believe that the evidence sought will aid in

a particular apprehension or conviction.”

State v. Wilson, 279 Md. at 196 (quoting Warden v. Hayden, 387 U.S. 294, 307 (1967)).

Further:

In Hayden, of course, the Court held that mere evidence, as well as

fruits, instrumentalities, and contraband, may be seized under certain

circumstances. Under the Hayden formulation, so long as police have probable

cause to believe that what they see is contraband, or the fruit or instrumentality

of some unspecified criminal activity, they may seize the object. Where,

however, they possess probable cause to believe that the object is mere

evidence, officers may seize it as an aid in a particular apprehension or

conviction.  These standards furnish guidelines to determine the ultimate issue,

whether an officer of reasonable caution would be warranted in believing that

an offense is being or has been committed and that the object is evidence

incriminating the accused.

State v. Wilson, 279 Md. at 196-97 (internal citations omitted); see also Nero v. State, 144

Md. App. 333, 346-47 (2002) (“Of course, the items officers may reasonably seize under a

constitutionally valid warrant and search pursuant thereto are not confined to those

specifically designated in the warrant if a nexus exists between the item to be seized and

criminal behavior. Such a nexus is automatically provided in the case of fruits and

instrumentalities of crime and contraband”) (citations omitted); Crawford v. State, 9 Md.

App. 624, 627 (1970) (“If this nexus exists, the items the police may reasonably seize under
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a constitutionally valid warrant and search are not confined to those specifically designated

in the warrant.”) (emphasis added). 

We are persuaded that the seizure of the gun safe was lawful under this rationale. 

Moreover, we conclude the plain view exception is applicable in this case.  Under that

doctrine:

In order to seize legally an item that is in plain view: (1) the police
officer’s  initial intrusion must be lawful or the officer must otherwise
properly be in a position from which he or she can view a particular area; (2)
the incriminating character of the evidence must be “immediately apparent;”
and (3) the officer must have a lawful right of access to the object itself.

Garcia-Perlera v. State, 197 Md. App. 534, 554 (2011) (citing Wengert v. State, 364 Md.

76, 88-89 (2001) and Aiken v. State, 101 Md. App. 557, 569-70 (1994)).

The police were lawfully in appellant’s bedroom pursuant to the search warrant.  After

seeing the gun safe itself, even without looking inside, the incriminating character of that

safe was immediately apparent given both officers’ knowledge that the item was, in fact, a

gun safe, and Detective Kilgore’s specific knowledge that appellant had a prior conviction

for a crime of violence that prohibited him from possessing certain regulated firearms.

Further, given the warrant’s authorization to search for evidence related to the sexual assault

case, it was not unreasonable to conclude that the gun safe might contain other items listed

in the warrant that were related to the investigation.  We conclude that seizure of the gun safe

was within the scope of the warrant.
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Ownership and Contents of Gun Safe 

Appellant next contends that the police lacked probable cause to believe that the gun

safe contained guns and that the weapons belonged to appellant.  The Court of Appeals has

stated:

Probable cause, we have frequently stated, is a nontechnical conception

of a reasonable ground of a belief of guilt.  A finding of probable cause

requires less evidence than is necessary to sustain a conviction, but more

evidence than would merely arouse suspicion.  Our determination of whether

probable cause exists requires a nontechnical, common sense evaluation of the

totality of the circumstances in a given situation in light of the facts found to

be credible by the trial judge. . . .  Therefore, to justify a warrantless arrest the

police must point to specific and articulable facts which, taken together with

rational inferences from those facts, reasonably warranted the intrusion.

Bailey v. State, 412 Md. 349, 374-375 (2010) (citations omitted).

Here, Detective Kilgore testified that she knew it was a gun safe before she opened

it and Officer Jackson recognized the case as a “gun safe” because he had seen the same style

of gun safes at his off-duty employment at a sporting goods store.  Upon prying the safe open

slightly and peering inside through some vents in the top portion of the door, police were able

to see that the safe contained a rifle.  Further, Detective Kilgore testified that the gun safe

was located “in a bedroom hall closet, Mr. Sharp’s bedroom.” The bedroom “was identified

by his parents as belonging to him.” There was sufficient probable cause to believe that the

gun safe contained weapons and that the gun safe also belonged to appellant.

Exigent Circumstances to Justify Warrantless Search

Appellant next contends, “[e]xigent circumstances may justify a warrantless search,

where it would be unreasonable to require the police to obtain a warrant and the situation
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made that course imperative.”  However, appellant continues, that “[o]nce the police safely

had a locked, metal, gun safe in their possession, no one was at risk, and the evidence could

not be destroyed.  There was no conceivable exigency for the warrantless search of the

locked container.” The exigent circumstances exception applies in the case of warrantless

searches.  See, e.g., Wengert, 364 Md. at 85 (“[A] warrantless search and seizure does not

violate the Fourth Amendment when law enforcement officers are faced with exigent

circumstances such that there is a “compelling need for official action and no time to secure

a warrant”) (citation omitted).  Having found that this search was authorized under the search

warrant, we conclude that this argument is without merit.

Containers Commanding a High Expectation of Privacy

Finally, appellant contends that he had a reasonable expectation of privacy in the gun

safe because the safe was locked in a closet in appellant’s bedroom and the police did not

find a key. We have reviewed the arguments raised by defense counsel at the suppression

hearing and are unable to discern  these specific grounds.  Accordingly, it appears this final

issue is unpreserved.  See Carroll v. State, 202 Md. App. 487, 513 (2011) (suppression

argument that is not timely raised pre-trial generally is waived), aff’d on other grounds, 428

Md. 679 (2012); see also Savoy v. State, 218 Md. App. 130, 141 (2014) (“It is well

established that, absent good cause, Rule 4-252 prohibits a criminal defendant from raising

a theory of suppression on appeal that was not argued in the circuit court”).

Even if preserved, we are not persuaded that the argument that appellant had an

expectation of privacy in the gun safe, applies in the case of a search pursuant to a warrant. 
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See, e.g., Kitzmiller v. State, 76 Md. App. 686, 689-90 (1988) (“[T]he legality of a

warrantless police intrusion into allegedly private activities depends upon whether a person

has a ‘reasonable’ expectation of privacy in the invaded area”) (citing Katz v. United States,

389 U.S. 347, 360 (1967) (Harlan, J., concurring)) (emphasis added).  Instead, “[s]earches

conducted pursuant to a warrant supported by probable cause are generally considered to be

reasonable; consequently, if the police act pursuant to a search warrant, the defendant bears

the burden of proof that the search or seizure was unreasonable.” Archie v. State, 161 Md.

App. 226, 235 n. 6 (2005); see also Maryland v. King, 133 S. Ct. 1958, 1969 (2013) (“As

the text of the Fourth Amendment indicates, the ultimate measure of the constitutionality of

a governmental search is ‘reasonableness.’”) (citation omitted).  As the Supreme Court

explained:

We also have said that “[a]lthough in a particular case it may not be

easy to determine when an affidavit demonstrates the existence of probable

cause, the resolution of doubtful or marginal cases in this area should be

largely determined by the preference to be accorded to warrants,” [United

States v. Ventresca, 380 U.S. 102, 109, 13 L.Ed.2d 684, 85 S.Ct. 741 (1965)]. 

This reflects both a desire to encourage use of the warrant process by police

officers and a recognition that once a warrant has been obtained, intrusion

upon interests protected by the Fourth Amendment is less severe than

otherwise may be the case.

Illinois v. Gates, 462 U.S. 213, 236 n.10 (1983).

The search in this case was pursuant to a duly issued search warrant.  Under these

circumstances, we conclude that appellant’s argument that he had an expectation of privacy

in the contents of the gun safe is without merit.
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The police acted in good faith reliance on the search warrant.

Finally, we agree with the State that the police acted in good faith in this case.   In2

United States v. Leon, 468 U.S. 897, 919-20 (1984), the United States Supreme Court held

that evidence seized under a warrant, subsequently determined to be invalid, may be

admissible if the officers executing the warrant acted in objective good faith with reasonable

reliance on the warrant. See also Kelly v. State, 436 Md. 406, 421 (2013) (“[C]ourts will not

suppress evidence where law enforcement officers act with a reasonable good-faith belief

that their conduct is lawful”).  The Leon Court reasoned that because “the exclusionary rule

is designed to deter police misconduct rather than to punish the errors of judges and

magistrates,” the rule “cannot be expected, and should not be applied, to deter objectively

reasonable law enforcement activity.” Leon, 468 U.S. at 916, 919.  As the State contends,

“a well-trained officer would reasonably believe that a gun safe was within the confines of

the judicially-authorized search warrant.”

JUDGMENT OF THE CIRCUIT COURT

FOR WICOMICO COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

 The appellate court may consider the “good faith” exception, even when it was not2

raised below.  McDonald v. State, 347 Md. 452, 470 n. 10 (1997) (“The ultimate question
of good faith vel non is a legal issue”).
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