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On September 2, 2010, Michael Smith and his wife, Datea Scott Smith, were walking

to a restaurant located in Baltimore City.  When the couple reached 504 East Lynne Avenue,

Mr. Smith saw four young men sitting on the front steps of that residence.  At that moment,

a man later identified as appellant, Harry Davis, began firing a shotgun in the direction of the

four men on the front porch.  Mrs. Smith was struck by one of the pellets from the shotgun

and died as a result.  Two of the persons on the front porch were also struck by shotgun

pellets, but their wounds were not fatal.  

As a result of the shooting, appellant was charged in the Circuit Court for Baltimore

City with first-degree murder and numerous related charges.  After a three-day jury trial,

appellant was convicted of second-degree murder of Mrs. Smith, as well as two counts of

first-degree assault, two counts of second-degree assault, and one count of wearing/carrying

a dangerous weapon openly.  

On July 2, 2013, appellant was sentenced to thirty years’ imprisonment for second-

degree murder, ten years’ imprisonment for each of the four assault convictions and two

years’ imprisonment as a result of the dangerous weapon charge.  All sentences were to run

consecutively to the sentence for second-degree murder.  Mr. Davis filed this timely appeal

in which he raises four questions phrased as follows: 

1.  Did the trial court err in failing to conduct any inquiry to ascertain whether

the jury was impartial after a juror was excused because he said to the

prosecutor, “You’re doing a great job,” and a sitting juror allegedly continued

to have contact with the juror after he had been excused?  

2.  Did the trial court err in admitting the prior statement of Miguel Cauthorne?



3. Did the trial court err in excluding evidence of an arson conviction for

purposes of impeaching a witness who identified Appellant as the shooter?  

4.  Did the court err in failing to take any curative action with respect to the

improper closing and rebuttal arguments of the prosecutor?  

I.

FACTS RELEVANT TO THE ISSUES PRESENTED1

Michael Smith testified that on September 2, 2010, at approximately 11:00 p.m., he

noticed that there were individuals seated on a porch located on East Lynne Avenue.  At that

time, he saw a man with a brown shotgun shooting in the direction of the men on the porch. 

He then saw the men on the porch start running away.  He and his wife did not run.  Mr.

Smith next saw a splatter of blood on his wife’s neck and heard her cry out in pain.  He then

looked at the shooter who just stared back at him.  

After the shooting, a police officer showed Mr. Smith a photographic array made up

of six pictures.  He picked appellant’s picture from that array and positively identified him

as the shooter.  

Testimony at trial revealed that the persons seated on the front porch at 504 East

Lynne Avenue, at the time of the shooting, were Miguel Cauthorne, Leonard Matthews, John

Tindal and Torry Geddis.  Tindal was shot in the neck and Cauthorne was shot in the hand. 

 Because appellant does not argue in this appeal that the evidence was insufficient to1

convict him, our summary of the evidence is limited to facts relevant to the questions

presented and facts that put that evidence in context.
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Special Blake was the most important witness called by the defense.  She testified that

shortly before the shooting, she and her then boyfriend, Lamont Johnson, were seated in a

green Ford Explorer near the place where Mrs. Smith was shot.  Mr. Johnson got out of the

Ford Explorer and walked to the corner, then peeked around the corner.  At that point,

according to Ms. Blake, Johnson started shooting.  Johnson came back to the vehicle, put a

shotgun in the vehicle, and said “that he thought he shot a lady.”  Johnson then took the

shotgun into his mother’s house.  Later, Ms. Blake and Johnson went to a motel.  Johnson,

according to Ms. Blake, then took his clothes into a nearby woods and burned them.  

In rebuttal, the State called Lamont Johnson.  For his appearance in court, Mr.

Johnson wore a long white robe.  Mr. Johnson denied having anything to do with the

shooting.  He did  admit, however, that he was with Ms. Blake on the night of the murder. 

Immediately after Mr. Johnson testified, the State re-called Mr. Smith as a rebuttal

witness.  Mr. Smith testified that he was shown a second array of photographs by the police

on July 2, 2012, which was twenty-two months after the murder of his wife.  He told the

police that he did not recognize anyone in the second array as being a person that was present

at the scene of the shooting on September 2, 2010.  

The trial judge asked Mr. Smith if he recognized the man wearing a long white robe

who had exited the courtroom just as Mr. Smith was entering it that afternoon.  Mr. Smith

replied that the man looked familiar but he could not remember the person’s name.  He also

said that it was “possible” that he had seen the man in the white robe on the night of the
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murder.  Mr. Smith, however, denied that Mr. Johnson was the person that killed his wife. 

He stated that he was sure, without a doubt, that appellant was the murderer.  On re-cross-

examination, defense counsel showed Mr. Smith the second photographic array and asked

whether he recognized Johnson in that array.  Mr. Smith said that Johnson was the person in

the “top right-hand corner” of the second photographic array.  Additional facts will be set

forth in order to answer the questions presented.  

A. First Question Presented

On the morning of the third-day of trial, the prosecutor, Rita Wisthoff-Ito, reported

to the court and to defense counsel that Juror No. 11, a white male, had spoken to her the

previous evening.  The prosecutor explained that as she was packing up her belongings after

the second day of trial, Juror No. 11 approached her from behind, leaned over, and told her

that she was doing a great job.  The trial judge asked defense counsel what he wanted the

court to do about the situation.  In response, defense counsel stated: “I don’t know.  I’d like

to move him off and bring in, make sure we just get the right person . . . then move in one

of the other alternates.”  Shortly thereafter, defense counsel made a motion to strike Juror No.

11 based on the comment he made to the prosecutor.  The trial judge granted the motion,

struck Juror No. 11, and replaced him with an alternate.  

After Juror No. 11 was struck, defense and rebuttal witnesses were called, and the

evidentiary phase of the trial concluded.  The next morning, prior to the trial judge giving his
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instructions to the jury, defense counsel approached the bench and the following exchange

took place: 

[DEFENSE COUNSEL]: Juror No. 11 was excused yesterday - 

THE COURT: Yes.

[DEFENSE COUNSEL]:  – then he hung around all day.

THE COURT: Yes.

[DEFENSE COUNSEL]: My client and my client’s family said that he

and Juror No. 11 were – because they had been talking to each other too before

they left the bench, but – 

THE COURT: Who [are] “they?” 

[DEFENSE COUNSEL]: 10 and 11 and then 10 [sic] was excused.

THE COURT: 10 and 11.

[DEFENSE COUNSEL]: But even when 10 [sic] was sitting in the

audience, my client said he saw them winking at each other and he hung

around outside until the jury went out for lunch and we’re just concerned that

maybe they’ve [sic] still be communicating even though they’re no longer on

the jury.

THE COURT: I have no intention of pursuing that.  I have given them

instructions about not talking about it.  I can understand a juror who is no

longer able to participate in the case wishing to see the rest of the case but

absent any specific indication, I will not pursue that.

[DEFENSE COUNSEL]: Okay.

THE COURT: I mean the only way I could do it is to ask them, “has

anybody had any impermissible contacts?” and everybody would say, “No.”

[DEFENSE COUNSEL]: Okay. Very well.
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THE COURT: When there was a specific event, we inquired about the

specific event but not about a general circumstance other than what would

appear to be curiosity.

[DEFENSE COUNSEL]: Okay.  If you won’t do it then other than that

we have nothing else.  . . .

THE COURT: Very well.

*     *     *

[DEFENSE COUNSEL]: Okay.

THE COURT: Let’s get the jury.  

On appeal, appellant asserts that when the prosecutor informed the court that Juror

No. 11 had complimented her by saying that she “was doing a good job,” that information

“triggered” a duty on the part of the judge to conduct an inquiry “to ensure that the jury was

impartial[.]”  More specifically, according to appellant, the trial judge should have: 1)

conducted voir dire of the rest of the jury panel “to ascertain whether the excused juror had

discussed his view of the case with other jurors before he was excused[,]” and 2) inquired

of the remaining jurors as to “whether the jury had engaged prematurely in deliberations

. . . .”  Neither of these criticisms of the judge’s conduct have merit.  

In regard to Juror No. 11, appellant asked the trial judge to strike that juror and the

court did so.  He asked the judge to do nothing else.  Therefore, Md. Rule 8-131(a) is here

applicable.  That rule provides that, except for jurisdictional issues, an appellate court

ordinarily will not decide any other issue that was neither raised nor decided below.  
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Even if defense counsel had asked the trial judge to conduct the voir dire he now

suggests, the trial judge would not have abused his discretion in denying such a request. 

First, the mere fact that Juror No. 11 had told the prosecutor that she was doing a good job,

did not give the judge reason to believe that other jurors had prematurely engaged in

deliberations.  Nor was it permissible to infer that because Juror No. 11 told the prosecutor

she was doing a good job, that Juror No. 11 had previously discussed his views with other

jurors.  

In regard to the allegation that after Juror No. 11 was discharged, that Juror No. 10

and 11 had communicated with each other by a wink or winks, appellant now argues: 

[T]he court refused to conduct any inquiry to ascertain whether deliberations

had been corrupted by improper contact, as alleged, between a sitting juror and

a juror who previously was excused for going out of his way to tell the

prosecutor that she was doing a good job.  This was an abuse of discretion. 

The court was required to conduct some inquiry into whether any corruption

to jury deliberations had occurred.  

     The court’s reasons for conducting no inquiry are entirely unpersuasive. 

First, the court explained, “I have given them instructions about not talking

about it.”  But the court previously instructed the jurors not to discuss the case

with anybody, and that is precisely what Juror No. 11 did.   The court’s2

confidence in the efficacy of previously given instructions was completely

unfounded.  Second, the court justified taking no action on grounds that the

only action it could take would be to ask the jurors, “Has anybody had any

impermissible contacts?” to which every juror would assumedly answer, “No.” 

The court was  not so limited in the inquiry it could conduct.  The court could

have and should have inquired whether any juror had had any contact, of any

 The court instructed the jury at the outset of the case: “You don’t discuss this with2

anybody.  Don’t discuss with people at home, don’t even discuss it amongst yourselves

because you haven’t heard it all . . . .”
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kind (by word or gesture), with Juror No. 11 after Juror No. 11 was excused. 

This is basically the kind of inquiry Appellant sought.  

These arguments are unpersuasive.  At the point that the judge refused to voir dire the

jurors, there was not a scintilla of either direct or circumstantial evidence that Juror No. 11,

at any time, expressed his view about the case with any fellow juror.  Put another way, there

was no indication that “any corruption” of the jury panel had occurred.  

B. Second Question Presented

As mentioned earlier, one of the persons who was shot on the night of September 2,

2010, was Miguel Cauthorne.  Very shortly after the shooting, he was interviewed by a

Baltimore City police officer and the interview was recorded.  At the time of the interview,

Cauthorne was fourteen years old (born 12/12/95).  He said in the interview that he was

seated on one of the front steps of a house in the company of three friends when a person

with a shotgun fired at him and his friends.  About six shots were fired.  He fled after the

third shot, as did his three friends.  While running away, he realized that he had been struck

in the hand by one of the shotgun pellets.  Cauthorne also told the police that he had seen the

shooter previously and believed that his nickname was either “Keith” or “Chris.”  He

described the person who had fired the shotgun as “short . . . light-skinned” with a “haircut

and he didn’t have no (indiscernible) and he had a shotgun . . . .”3

 The appellant says in his brief, that the “indiscernible” portion of the description3

given by Cauthorne appears to be a reference to facial hair.  We agree that this is likely.
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At the conclusion of the interview, however, Cauthorne appeared to reverse course

and disclaim any knowledge in regard to the identity of the shooter.  He stated: “[a]ll that I

know is that I got shot but I (indiscernible) but I don’t know who.  I don’t know who - - I

don’t - - I didn’t see the kid (indiscernible).”  

At the time of trial, Cauthorne was seventeen and was, to say the least, a reluctant

witness.  During direct examination, Cauthorne initially testified that he did not remember

what happened to him on September 2, 2010 and that he did not even know whether he was

shot that night or why he went to the hospital on that date.  He then said he remembered

being shot and that “[s]ome guy came to [his] house and he “guessed” that the “guy” was a

police officer, because the “guy” was dressed in a suit “like a detective wears.”  He

remembered being asked questions by the man he thought was a police detective but when

Cauthorne was asked whether the detective recorded the interview, Cauthorne stated “not

that I know of, no.”  The prosecutor then began to play a portion of Cauthorne’s taped

statement to refresh his memory.  Cauthorne admitted that the voice on the tape was his, but

swore that nothing he said on the tape “sound[ed] familiar” to him.  

Out of the presence of the jury, the court allowed Cauthorne to listen to the thirteen-

minute statement he gave to the police.  After listening, Cauthorne testified, outside the

presence of the jury, that he “forgot” what happened to him on the date of the shooting.  He

admitted that he could recall talking to a detective and he identified a picture of himself that

was taken when he had a bandage on his arm.  When asked why his arm was bandaged,
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Cauthorne testified that he “got shot.”  He then professed to have no recollection as to where

he was when he got shot, how he was transported to the hospital or what he did after he left

the hospital following the shooting.  He also said, out of the presence of the jury, that he

didn’t know where he was living on August 25, 2010, which was only eight days before the

shooting.  

The prosecutor asked to have Cauthorne’s recorded statement to the police introduced

into evidence.  The trial judge granted that request, over defense counsel’s objection.  The

judge made that ruling after finding as a fact that Cauthorne’s claim of memory loss was “a

subterfuge and a contrivance.”  In making his decision to admit the recording, the trial judge

relied on Md. Rule 5-802.1(a), which allows statements previously made by a witness who

testifies at trial and who is available for cross-examination concerning the statement, to be

admitted into evidence, if the statement was “recorded in substantially verbatim fashion by

stenographic or electronic means contemporaneously with the making of the statement.”  See

Md. Rule 5-802.1(a)(3).  

On appeal, appellant does not take issue with the trial court’s ruling that Cauthorne’s

lack of memory was “a subterfuge and a contrivance.”  He does contend, however, that

Cauthorne’s professed inability to recall was the functional equivalent of a refusal to testify. 

In support of his position, appellant relies on Tyler v. State, 342 Md. 766 (1996), which

involved a reluctant witness, whose surname was Eiland.  Eiland flatly refused to answer any

questions regarding the murder he had witnessed by saying “I can’t answer that question.” 

Id. at 771.  
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The State counters that there is a difference between a witness who, like Eiland,

refuses to answer all questions and a witness, like Cauthorne, who pretends that he has had

a loss of memory.  As the State correctly points out, testimony of the latter type is admissible

under Md. Rule 5-802.1 whereas prior recorded testimony by a witness who simply refuses

to testify is inadmissible.  

In Nance v. State, 331 Md. 549 (1993), the Court of Appeals said: “Inconsistency

includes both positive contradictions and claimed lapses of memory.  When a witness’s claim

of lack of memory amounts to deliberate evasion, inconsistency is implied.”  Id. at 564 n5. 

In Tyler, supra, Judge Chasanow, speaking for the Court, stated: 

One of the reasons a claim of inability to remember differs from a refusal to

testify is that a witness who claims memory failure may still be cross-

examined, but a witness who absolutely refuses to testify is not available for

cross-examination.  

Tyler, 342 Md. at 777-78.  

The Court of Appeals, in Tyler, went on to cite, with approval, 2 McCormick on

Evidence § 253(2)-(3), at 132-33 as follows: 

If a witness simply refuses to testify, despite the bringing to bear upon him of

all appropriate judicial pressures, the conclusion that as a practical matter he

is unavailable can scarcely be avoided, and that is the holding of the great

weight of authority. . . .  The witness who falsely asserts loss of memory is

simply refusing to testify in a way that he hopes will avoid a collision with the

judge.  He is present in court, by definition, and subject to cross-examination.

Id. at 778 (emphasis added).  
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In the subject case, like the reluctant witness in Nance, Cauthorne did not refuse to

testify but instead falsely claimed a lack of memory.  Under the rule set forth in Nance,

supra, Cauthorne was available for cross-examination and all of the other requirements of

Md. Rule 5-802.1(a)(3) were met.  Therefore, the trial judge did not err when he allowed the

prosecutor to introduce into evidence Cauthorne’s prior recorded statement.  

C. Third Question Presented

One of the main witnesses that the State used to prove its case against appellant was

Michael Smith, husband of the murder victim.  In 2004, Mr. Smith was convicted of a

violation of section 6-107 of the Criminal Law Article. (“CL”).  

Section 6-107 provides: 

Threat of arson.  

  (a) Prohibited. – A person may not threaten verbally or in writing to:

      (1) set fire to or burn a structure, or

      (2) explode a destructive device, as defined in § 4-501 of this article, in,

on, or under a structure.

  (b) Penalty. – A person who violates this section is guilty of a misdemeanor

and on conviction is subject to imprisonment not exceeding 10 years or a fine

not exceeding $10,000 or both.  

(Emphasis added).  

Md. Rule 5-609, governs the admission of evidence of prior convictions for

impeachment purposes.  That rule, in pertinent part, reads: 

(a) Generally.  For the purpose of attacking the credibility of a witness,

evidence that the witness has been convicted of a crime shall be admitted if

elicited from the witness or established by public record during examination

of the witness, but only if (1) the crime was an infamous crime or other crime
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relevant to the witness’s credibility and (2) the court determines that the

probative value of admitting this evidence outweighs the danger of unfair

prejudice to the witness or the objecting party.  

(b) Time limit.  Evidence of a conviction is not admissible under this Rule if

a period of more than 15 years has elapsed since the date of the conviction.  

Here the trial judge would not allow Mr. Smith to be impeached based on his violation

of section 6-107 of the Criminal Law Article.  The trial judge, however, did allow cross-

examination of Mr. Smith concerning a prior conviction for giving a false statement to a

police officer.  He explained his reason for excluding testimony in regard to the conviction

for violation of section 6-107 as follows: 

I’m going to rule that that is not admissible because it does not meet the test

of moral turpitude and I am exercising my discretion recognizing the fact that

I am allowing in a very distant conviction (i.e., the conviction for giving a false

statement to a police officer) that will signal to the jury that the person has not

led a very perfect life and I think it will suffice in the [sic] respect of

questioning credibility if the witness is actually going to say anything.  We

don’t know.  

Appellant argues that the trial judge “erred as a matter of law and abused [his]

discretion” by precluding cross-examination in regard to Mr. Smith’s prior conviction for

violating CL section 6-107.  We disagree.  

Md. Rule 5-609 sets forth the “eligible universe” concerning what convictions may

be used to impeach a witness’s credibility.  State v. Westpoint, 404 Md. 455, 477 (2008). 

That universe consists of two categories: 1) “infamous crimes” and 2) “other crimes relevant

to the witness’s credibility.”  Id.  The phrase “infamous crime” includes “treason” and

“common law felonies.”  Id.  The statute that Mr. Smith violated is a statutory misdemeanor. 
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The universe of infamous crimes also includes crimen falsi, i.e., crimes that involve either

fraud or dishonesty.  Watson v. State, 311 Md. 370, 375 (1988).  Infamous crimes also

include crimes of moral turpitude.  Ricketts v. State, 291 Md. 701, 706 (1981).  In Ricketts,

the Court said: 

Maryland Code (1974, 1980 Repl. Vol.), § 10-905 of the Courts and

Judicial Proceedings Article provides that “[e]vidence is admissible to prove

. . . the fact of [a witness’] conviction of an infamous crime.”  This statute, in

one form or another, has been in effect since 1864, Chapter 109, Acts of 1864,

and has received the attention of this Court in various contexts.  

In 1884 this Court explained in State v. Bixler, 62 Md. 354, 360 (1884)

that at common law “[a]n ‘infamous crime’ is such crime as involved moral

turpitude, or such as rendered the offender incompetent as a witness in court,

upon the theory that a person would not commit so heinous a crime unless he

was so depraved as to be unworthy of credit.”  In Garitee v. Bond, 102 Md.

379, 383, 62 A.2d 631 (1905) we further elaborated: 

The crimes which the common law regarded as infamous

because of their moral turpitude were treason, felony, perjury,

forgery and those other offenses, classified generally as crimen

falsi, which impressed upon their perpetrator such a moral taint

that to permit him to testify in legal proceedings would

injuriously affect the public administration of justice.  

However, what offenses could properly be said to be crimes of moral turpitude

were still undetermined.  We recognized that the term was imprecise but

acknowledged that it connoted conduct which was base or vile and contrary to

the accepted and customary conduct between men.  Dental Examiners v.

Lazzell, 172 Md. 314, 320, 191 A. 240 (1937).  

Id. at 706 - 707 (footnote omitted).  

Appellant contends that the crime here at issue was one of moral turpitude.  He

argues: 
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A person who threatens to burn or explode a structure is clearly someone

prepared to perform [a] “flagrant act damnable as an affront to decency and

social norms,” and there is no less innocuous way of committing the crime in

contrast to, e.g., indecent exposure “where the accused [may have been]

unaware that his or her lack of apparel would be noticed.”  [State v.]

Westpoint, 404 Md. at 480 (quoting Ricketts v. State, 291 Md. 701, 713-714

(1981)).  

It is simply not true that a person who threatens to burn or explode a structure or

threatens to explode a destructive device is necessarily prepared to do so.  Thus, contrary to

appellant’s argument, there is a “less innocuous way” to commit the crime.  For instance, out

of anger, with no intent to actually burn anything, a person might threaten to burn down a

structure.  

In Fulp v. State, 130 Md. App. 157 (2000), we were called upon to decide whether the

crime of assault with intent to murder constituted an impeachable offense under Md. Rule

5-609.  We concluded that it was not, saying: 

Because appellant had not been convicted of either treason or an “infamous

crime,” the question arises as to whether assault with intent to murder is a

crime “relevant to the witness’s credibility” as that phrase is used in Rule

5-609(a).  In Giddens, Chief Judge Robert Murphy, for the Court, said: 

We first noted that: 

    “In a purely philosophical sense it can be said,

understandably, that all violations of the law, by their very

nature, involve some element of dishonesty.  Thus, one could

argue that jaywalking, spitting on a sidewalk, running a red light

or a stop sign, and exceeding the speed limit, however slightly,

are ‘dishonest’ because they involve acts for which one can be 

punished by the State or its subdivisions.”  
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Gregory v. State, 616 A.2d 1198, 1204 (Del.1992).  Nevertheless, we have

determined that certain crimes have little or no bearing on credibility and

consequently are not  admissible for impeachment purposes.  See, e.g., Morales

[v. State] , 325 Md. [330,] 339, 600 A.2d 851 [(1992)] (possession of PCP,

assault and battery, disorderly conduct, and motor vehicle offenses); Lowery v.

State, 292 Md. 2, 2, 437 A.2d 193 (1981) (possession of barbiturates); Ricketts

v. State, 291 Md. 701, 713-14, 436 A.2d 906 (1981) (indecent exposure).  See

also Wallach v. Board of  Education, 99 Md. App. 386, 391-92, 637 A.2d 859

(1994) (holding that a prior conviction for conspiracy to distribute marijuana

is not admissible for impeachment purposes).  

335 Md. at 215, 642 A.2d 870.  

    In Prout, 311 Md. at 364, 535 A.2d 445, the Court observed that “acts of

violence generally have little, if any, bearing on honesty and veracity.”  Earlier,

in State v. Duckett, 306 Md. 503, 511-12, 510 A.2d. 253 (1986), the Court had

before it the issue of whether the fact that a defendant had been convicted of

assault and battery affected his credibility.  The Court held that it did not,

saying: 

    Although there may be some circumstances where one who has committed

a battery has done an act so devoid of regard for societal norms and values so

as to render his credibility suspect, we cannot say, just from the name of the

crime as assault or assault and battery, that the witness has committed such an

act.  Indeed, as one court noted, “[a]cts of violence . . . which may result from

a short temper, a combative nature, extreme provocation, or other causes

generally have little or no direct bearing on honesty or veracity.”  Gordon v.

United States, 127 U.S. App. D.C. 343, 346, 383 F.2d 936, 940 (1967), cert.

denied, 390 U.S. 1029, 88 S.Ct. 1421, 20 L.Ed.2d 287 (1968).  We agree. 

There is no basis in logic to say that a propensity to engage in fisticuffs amounts

to a predilection to lie.  

    Although the crime of assault with intent to murder is far more serious than

the crime discussed in Duckett, the fact that an accused has committed such a

crime does not tell us anything about the truth telling propensity of the accused.

There is simply no relationship between the disposition to commit such a crime

and the disposition to be untruthful.  History records many examples of persons

who (as far as can be determined) were truthful yet who were guilty of this

crime.  For instance, our seventh president, Andrew Jackson, engaged in thirty-
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five duels in his lifetime, killing five men, and undoubtedly intending to kill

many others.  

    Many assaults with intent to murder are committed due to inebriation, bad

temper, or jealousy — or a combination of all three.  Because it cannot be said,

as a generalization, that persons who are guilty of the crime of assault with

intent to murder are likely to be dishonest, trial judges should not admit

evidence of such convictions for impeachment purposes.  

130 Md. App. at 165-67.

The crime here at issue is a general intent crime, and like assault with intent to murder,

can be committed due to bad temper or inebriation.  The fact that a person threatens to commit

a dangerous act, tells us nothing about that person’s honesty.  

But, even assuming arguendo that the crime at issue did fit within the universe of 

impeachable offenses, the trial judge still has discretion to keep such evidence from being

presented to the jury.  Appellant recognizes this fact, but argues that “the court abused its

discretion in failing to find that the probative value of the prior conviction was outweighed

by unfair prejudice to the State.”  Contrary to the dictates of Md. Rule 8-504(a)(6), however,

appellant does not explain the basis for his contention that the court abused its discretion.  In

any event, based on our review of the record, there clearly was no abuse of discretion.  As the

trial judge pointed out, he had previously ruled that Mr. Smith could be impeached by his

prior conviction for giving a false statement to a police officer.  Therefore, allowing into

evidence proof of the additional conviction would have little probative value yet would be at

least somewhat prejudicial to the State.  
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D. Fourth Question Presented

Appellant argues that: “The court erred in failing to take any curative action with

respect to the improper closing and rebuttal arguments of the prosecutor.”  He makes this

argument despite the fact that during the prosecutor’s closing and rebuttal argument, defense

counsel never objected to anything that was said.  Recognizing this preservation issue,

appellant argues: 

This Court, however, should exercise its discretion and recognize plain error in

accordance with Maryland Rule 8-131(a).  See also Lawson [v. State] , 389 Md.

[570 (2005)] at 604 (reversing a defendant’s conviction due to improper

comments during closing argument, despite the lack of an objection to every

improper comment.)  The comments were plainly inappropriate.  There was

nothing strategic about not objecting to the comments.  Most significantly,

perhaps, this case came down to whether the jury believed Mr. Smith, and the

reliance on facts not in evidence to emphasize his credibility deprived

Appellant of a fair trial.  

It is unusual for this Court to engage in plain error review.  McCree v. State, 214 Md.

App. 238, 271 (2013).  We said in McCree: 

Plain error review is a rarely used and tightly circumscribed method by which

appellate courts can, at their discretion, address unpreserved errors by a trial

court which “vitally affect [] a defendant’s right to a fair and impartial trial.” 

Diggs v. State, 409 Md. 260, 286 (2009) (internal quotation marks and citation

omitted); see also Morris v. State, 153 Md. App. 480, 507 (2003).  As Judge

Wilner explained in Chaney v. State, 397 Md. 460 (2007), plain error review: 

is a discretion that appellate courts should rarely exercise, as

considerations of both fairness and judiciary efficiency ordinarily

require that all challenges that a party desires to make to a trial

court’s ruling, action, or conduct be presented in the first instance

to the trial court so that (1) a proper record can be made with

respect to the challenge, and (2) the other parties and the trial
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judge are given an opportunity to consider and respond to the

challenge.  

Id. (parallel citations omitted).  

An appellate court should only exercise its discretion to engage in plain error review

when the trial court committed an error that was not affirmatively waived, the error was “clear

or obvious,” and the error affected the outcome of the trial.  Id. at 272 (citing Puckett v.

United States, 556 U.S. 129 (2009)).  

Appellant complains that during the prosecutor’s closing argument, the prosecutor

twice “denigrated the role of defense counsel.”  The first statement about which appellant now

takes issue was that the prosecutor said “remember Defense Counsel is - you know, he has a

job to do too.  His job is to distract you from the evidence in this case.”  Later, in rebuttal, the

prosecutor, after referring to evidence that defense counsel had not mentioned in his closing,

said “these are all things to distract you from the evidence that we have in this case.”  

Appellant also complains that twice the prosecutor argued facts that (purportedly) were

not in evidence.  On one occasion, the prosecutor said: “Can I tell you that it has almost never

happened where we [the State] have the fortune to actually have pictures or video of an actual

homicide happening.”  Lastly, appellant complains about the following portion of the

prosecutor’s argument that he claims relied on facts not in evidence.  

And you notice Defense Counsel didn’t come over here and show this [the

photographic array with Mr. Johnson’s picture in it] to you after that.  He just

took it, put it back over here and walked away.  Well, guess who’s in that upper

right-hand corner?  Lamont Johnson.  So he [Mr. Smith] was right.  He actually

saw Mr. Johnson walk out of the courtroom and recognized him from just
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passing by as he was coming in to testify and picked the right guy out of this 

array.  

*     *     *

But, if we’re going to question Mr. Smith’s ability to identify anybody, notice

that Defense Counsel didn’t bring that photo array over to tell you well, actually

yeah, he did just pick the right guy out of this array I just showed him.  

Appellant argues that the last statements quoted above were about matters not in

evidence because, although at trial Mr. Smith identified Johnson as the man in the top right-

hand corner of the array, “the State did not produce any evidence that the man in the top right-

hand corner was Johnson, e.g., it did not have Johnson identify himself in the array or have

an officer testify, based on records (without identifying the records as criminal in nature)

reviewed when assembling the array that the person in the top right-hand corner was

Johnson.”  

The “errors” that the appellant claims that the trial judge committed were that the judge

failed to interrupt the prosecutor and, on his own initiative, correct what the prosecutor was

saying and, presumably, give the jury a curative instruction.  According to appellant, the trial

judge should have done all this, even though defense counsel never asked him to do so.  

In regard to the two remarks that the prosecutor made concerning the defense attorney,

those remarks, although they may have been unkind, were scarcely the type of remarks likely

to have affected the outcome of the trial.  Additionally, we know of no legal principle that

made it incumbent on the trial judge to interject himself into the case when remarks of this

nature are made.  
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As to the third remark about which appellant now objects, it is true that there was no

evidence in the record to support the prosecutor’s statement that “it has almost never

happened where we [the State] have the fortune to actually have pictures or video of an actual

homicide happening.”  But that statement is so obviously true that it could not possibly have

“affected the outcome” of the trial.  McCree, supra, 214 Md. at 272.   In regard to the fourth

remark, concerning the photographic array that was shown to Mr. Smith, there simply was

nothing inappropriate about the prosecutor’s remark.  Mr. Smith, a witness called by the State,

testified, uncontradictedly, that the person in the top right-hand corner of the photographic

array was Johnson.  When the prosecutor argued that Mr. Smith had correctly identified

Johnson, he was not relying on facts not in evidence – because Mr. Smith had testified to that

fact.  Contrary to appellant’s implied argument, in order to make such an argument it was not

necessary for the State to corroborate Smith’s testimony – by the testimony of a police officer

or by Johnson himself.  

For the above reasons, we decline to reverse appellant’s conviction based on the plain

error doctrine.  

JUDGMENTS AFFIRMED; COSTS TO

BE PAID BY APPELLANT.
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