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In this case, Ray Sullivan and Mary Mulvihill, appellants, appeal the decision of the

Circuit Court for Anne Arundel County that ruled on a petition for judicial review filed  by

QW Properties, LLC, appellee.  Appellee’s petition for judicial review challenged the

decision by the Annapolis Board of Appeals to deny appellee’s application for approval of

a residential planned development known as The Reserve at Quiet Waters. The Circuit Court

for Anne Arundel County found that the Board’s denial was arbitrary and capricious,

reversed the ruling of Annapolis Board of Appeals, and ordered that appellee’s application

be approved.  The instant appeal followed.

QUESTIONS PRESENTED

Appellants present three questions for our review:

1. Whether the Board of Appeals’ interpretation of its own voting

procedure rule was arbitrary and capricious.

2. Whether the Board of Appeals’ denial of the application was supported

by substantial evidence.

3. Whether the Board of Appeals’ written opinion sufficiently recited its

factual findings underpinning its denial of the application.

Because we answer question 1 in the affirmative, we affirm the Circuit Court for Anne

Arundel County, and need not address questions 2 and 3.

FACTS AND PROCEDURAL HISTORY

On October 3, 2005, QW Properties, appellee, filed a petition with the Annapolis City

Council, requesting that the City annex certain property located just outside City limits, and

owned by appellee.  The property consisted of “thirty-eight separate parcels containing

66.6798 acres of land generally located between Quiet Waters Park, Hunt Meadow,



Annapolis Overlook and on Forest Drive next to Forest Village Apartments .” Following the

adoption of Resolution R-37-05 by the Annapolis City Council on February 13, 2006, the

property was annexed into the City of Annapolis.  At the same time, via the adoption of

Ordinance No. O-38-05, the City Council granted appellee’s application to rezone the newly-

annexed property from Anne Arundel County Zoning District  R2 to City of Annapolis

Zoning R1-B, Single Family Residence.  Ordinance No. O-38-05 specified that the City

Council had found, as a fact, that the rezoning of the subject property was “in conformance

with the 1998 Annapolis Comprehensive Plan, surrounding land uses and zoning districts.” 

Appellee began working with Annapolis city planning personnel toward appellee’s

goal of obtaining approval of a “planned development” upon the annexed property. See

Annapolis City Code at Chapter 21.24. After many years of submittals and revisions and re-

submittals, the City Planning and Zoning Department recommended approval of the planned

development, and appellee sought approval of its planned development from the Annapolis

Board of Appeals. The Board comprises five members, all residents and registered voters in

the City of Annapolis, appointed to 3-year terms by the Mayor and confirmed by the City

Council.
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The focus of the present appeal is the six criteria set forth in Ch. 21.24.090.   Titled1

“Planned development review criteria and findings,” it provided at the time pertinent to the

present appeal:

In deciding planned development applications the Board of Appeals

shall make written findings based on the following:

A. The planned development is compatible with the

character of the surrounding neighborhood and the

Comprehensive Plan and the purposes of planned

developments.

B. The proposed locations of buildings, structures, open

spaces, landscape elements, and pedestrian and vehicular

circulation systems are adequate, safe, and efficient and

designed to minimize any adverse impact upon the

surrounding area.

C. The planned development will promote high quality

design and will not result in greater adverse impacts to

the surrounding area compared to the development that

may otherwise be permitted pursuant to the Zoning Code

if a planned development were not approved.

D. The planned development complies with the planned

development use standards and bulk and density

standards.

E. The planned development complies with the Site Design

Plan Review criteria provided in Section 21.22.080.

Approval of the Board of Appeals is no longer required. Pursuant to a 2012 change1

in the City Code, the Annapolis Planning Commission, and not the Board of Appeals, now

makes the final decision on whether or not to approve an application for a planned

development.  Annapolis City Code (2012), Ch. 21.24.070(D).
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F. The planned development plan includes adequate

provision of public facilities and the proposed

infrastructure, utilities and all other proposed facilities

are adequate to serve the planned development and

adequately interconnect with existing public facilities.

The Rules of Procedure of the Board of Appeals, section 5, titled “Voting,” provided,

at 5.3: “Decisions on any matter before the Board shall require the affirmative vote of a

majority of the Board members participating in the matter.  Failure to achieve the necessary

votes shall result in the denial of the application or petition, or the action appealed from shall

be affirmed.”

After the Board had closed the testimony (in support of and in opposition to the

application), the Board held an open voting session on September 19, 2012, during which the

Chairman asked for each Board member to announce individual findings as to whether the

appellee had met each of the six criteria required for approval under 21.24.090. The

Chairman stated:

[W]e can do this a couple of different ways.    . . . I think we will go ahead and

take a moment as the Board because this decision is obviously a big one and

each one is going to need to make a determination as to[,] now that we’ve gone

through these [six] criteria, and I think we have a better understanding of what

the criteria are, going to need to make a decision as to whether or not that they

believe this proposed development application has complied with these criteria

. . . .

* * *

. . . I guess we’ll just go down the way we have in the past. And let me know

what your individual determination is as to [21.24.090] A, B, C, D, E and F. 
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The Chairman then inquired of each Board member whether that Board member found

that the proposed planned development met each of the six criteria under 21.24.090. The

responses reflected that 3 of the 4 Board members found that criteria A were satisfied, 3 of

the 4 Board members found that criteria B were satisfied, all four Board members found that

criteria C were satisfied, all four Board members found that criteria D were satisfied, all four

Board members found that criteria E were satisfied, and 3 of the 4 Board members found that

criteria F were satisfied. Notwithstanding the fact that a clear majority of the Board members

found that each of the six criteria under 21.24.090 had been satisfied by appellee, counsel for

the Board declared that “the vote is three to one against the application,” and the Chairman

similarly announced that, “by a vote of three to one the Board of Appeals disapproves this

proposed development project.”

The Board issued a written Opinion and Order dated February 7, 2013, in which it 

recapped the voting with respect to the six criteria. The opinion stated:

After deliberations, the Board of Appeals took a roll call vote on each

review criteria for planned developments. Board Member [Sandra] Latham

found that the Applicant had proven compliance with all planned development

criteria. Board Member [Christian] Zazzalli found that all criteria had been

proven except criteria B. Vice Chairman [James] Gregory found that all

criteria have been proven except criteria A. Chairman [Christian] Elkington

found that all criteria have been proven except criteria F.

(Emphasis added.)

After summarizing the reasons stated on the record in support of the minority

positions on criteria A, B, and F — the three criteria that received the affirmative vote of just
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75% of the voting Board members — the opinion stated summarily: “The Board of Appeals

finds that the Applicant failed to prove Criteria A, B, and F by a preponderance of the

evidence. The Board of Appeals votes 3-1 to deny the application.”

Appellee filed a petition for judicial review in the Circuit Court for Anne Arundel

County. After hearing oral arguments, the Honorable Paul F. Harris, Jr., ruled in favor of the

appellee. Judge Harris focused on appellee’s procedural challenge to the Board’s ruling, and

agreed with appellee’s assertion that “the voting procedure used by the Board as well as the

final determination was arbitrary and capricious.”  Judge Harris wrote:

The Board’s voting procedure is governed by Rule 5.3 in its Rules of

Procedure. It reads: “Decisions on any matter before the Board shall require

the affirmative vote of a majority of the Board members participating in this

matter. Failure to achieve the necessary votes shall result in the denial of the

application or petition, or the action appealed from shall be affirmed.”

Petitioner [i.e., the appellee in this appeal,] argues that the six

individual enumerated criteria in § 21.24.090 were the “matters” brought

before the Board and that, pursuant to their own rule, a majority of the Board

voted in favor of the application. The Court agrees with Petitioner and finds

that the voting procedure used by the Board as well as the final determination

was arbitrary and capricious.

. . . Chairman Elkington announced that each member of the Board would

render a vote on each of the criteria. There were no guidelines or instruction

given prior to the vote clarifying how the vote would ultimately be determined. 

 . . . Although there was an overwhelming majority in favor of approval based

on the criteria-by-criteria roll call vote that took place, [counsel for the Board]

declared that the vote was three to one against the application.

. . . [T]he Board appears to have required at least a near-unanimous vote in

order for the application to win approval, although Rule 5.3 clearly says a

majority of votes is needed for each matter.   . . . The Court finds that, with no
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clarifying instruction to the contrary, this vote clearly indicates an

overwhelming majority in favor of approval.

Because Judge Harris concluded that the record permitted “no other conclusion from

this vote than that the petitioner clearly met their burden by a preponderance of the

evidence,” the circuit court ordered that the decision of the Board of Appeals to deny the

application for approval of the plan for The Reserve at Quiet Waters was “reversed without

remand,” and further ordered that appellee’s “application for the construction of ‘The

Reserve at Quiet Waters’ is APPROVED.”  This appeal followed, as authorized by Maryland

Code (2012), Land Use Article, § 4-405(b).

STANDARD OF REVIEW

In Doe v. Allegany County Department of Social Services, 205 Md. App. 47, cert.

denied, Matyasik v. Allegany County Department of Social Services, 427 Md. 609 (2012),

this Court provided an overview of the standard of review we employ when reviewing an

appeal from a circuit court’s review of an administrative agency decision. Pertinent to the

present case, we noted, 205 Md. App. at 55:

It is well established that “reviewing courts are under no constraint to

affirm an agency decision premised solely upon an erroneous conclusion of

law.” Id. (citing Ins. Comm'r v. Engelman, 345 Md. 402, 411, 692 A.2d 474,

479 (1997)). Accordingly, we may reverse an administrative decision premised

on erroneous legal conclusions.

Furthermore, it has been repeatedly held that agency “[f]indings of fact must be

meaningful and cannot simply repeat statutory criteria, broad conclusory statements, or
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boilerplate resolutions.” Bucktail, L.L.C. v. County Council of Talbot County, 352 Md. 530,

553, 723 A.2d 440 (1999).

DISCUSSION

In this appeal, appellants contend that the circuit court’s reversal “was an egregious

failure to afford any deference whatsoever to the Board’s reasonable interpretation of its own

voting procedure rule.”  Appellants also argue that the reversal-without-remand decision

“entirely undid the City of Annapolis’ regulatory process and efforts” because none of the

conditions the City attached to its recommendation of approval will be given effect under

such a decision.  

Appellee rejoins that the Board’s interpretation of its Rule 5.3 is not accorded any

deference because the interpretation was legally incorrect.  There is nothing in the City Code

that authorizes the sort of unanimity requirement the Board applied in denying the

application. The Board, therefore, exceeded its authority in deciding that the vote required

a denial of the application.  Appellee further argues that the Board’s vote, when analyzed

rationally, constituted a majority vote to approve the application, and that there was

substantial evidence in the record to support such an approval.  Appellee further contends

that appellants’ argument about the reversal-without-remand is baseless because appellee has

agreed to abide by the conditions “recommended by the Planning Commission,” as counsel

for the Board pointed out on the record during the Board’s deliberations. See E. 645.

8



We agree with the circuit court’s conclusion that the manner in which the Board

“interpreted” the voting in this case was arbitrary and capricious. As noted above, the Board

relied on its Rule of Procedure 5.3, which provides: “Decisions on any matter before the

Board shall require the affirmative vote of a majority of the Board members participating in

the matter.  Failure to achieve the necessary votes shall result in the denial of the application

or petition, or the action appealed from shall be affirmed.”  In appellants’ brief, appellants

argue that the Board’s interpretation of its Rule was entitled to deference:

Although [City Code] § 21.24.090 contains multiple review criteria, the

Board of Appeals considered the “matter” it voted on to be whether the

Application demonstrated compliance with § 21.24.090 overall.  Thus, each

Board Member casts a single vote as to whether compliance has been

demonstrated with § 21.24.090.  To that end, the Board of Appeals interpreted

its own voting procedure rule in the reasonable fashion that in order for any

given Board member to vote for approval, that Board member must find all of

the criteria within § 21.24.090 to have been adequately demonstrated.  Put

another way, if a Board member finds a single criteria has not been

demonstrated, that Board Member must vote for a denial of the Application.

(Emphasis in original.)

We are not persuaded.  The “matter[s]” on which the roll call votes were taken were

specifically described by the Chairman at the time of the oral vote, and by the Board in its

written opinion, as whether each of the six individual criteria had been met. When the Board

members were asked for their oral votes, the Chairman stated: “And let me know what your

individual determination is as to [21.24.090] A, B, C, D, E and F.” Six separate votes were

announced by each of the four Board members addressing each of the six criteria under

consideration. When the Board issued its written opinion, it described the multiple matters
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that were voted upon similarly: “After deliberations, the Board of Appeals took a roll call

vote on each review criteria for planned developments.” (Emphasis added.)  Given the

fact that an overwhelming majority of the Board Members voted to find that each of the six

review criteria had been satisfied, it was an irrational interpretation of the voting results for

the Board to conclude that there was a majority vote to deny approval of the application.

The “criteria” at issue are found in 21.24.090.  That provision is silent on any

unanimity requirement.  It directs the Board: “In deciding planned development applications

the Board of Appeals shall make written findings based on the following” criteria. But it does

not say that the Board must unanimously agree that all six criteria exist in order to grant an

application. Nor does the provision preclude the Board Members from voting on each of the

six criteria separately, as they did in this instance. In short, neither the Board’s rules of

procedure nor the Code provides any support for the Chairman’s assertion that, “if there’s

a finding by any individual that any one of the criteria is not met[,] it by definition under the

Code must be a no vote.”

In appellants’ brief, they argue that there was “substantial evidence” in the record to

support Vice Chairman Gregory’s vote that criterion A had not been met, Mr. Zazzalli’s vote

that criterion B had not been met, and Chairman Elkington’s vote that criterion F had not

been met. This argument ignores the fact that, with respect to each of these three criteria, the

Board Members voted by a ratio of 3 to 1 to find that the criteria for approval were met.

Because 3 of the 4 Board Members fount that criteria A, B, and F had been met, we fail to
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see how the Board as a whole could have found by a preponderance of the evidence that any

one of those three criteria had not been satisfied. Given those overwhelming majority votes

on each of the six criteria on which the Board was required to make findings, it was irrational

for the Board to conclude that appellee had not met its burden. Consequently, the Board’s

denial of the application was arbitrary and capricious even if there was arguably some

evidence in the record that might have supported a denial had a majority of the Board found

that any one of the six criteria had not been met. Because that simply did not happen, it is

irrelevant whether there was any evidence in the record to support the three isolated votes

representing the minority view on three of the findings.

Finally, appellants complain that the circuit court’s decision to reverse the Board’s

denial of the application without remanding it to the Board circumvents the planning process

that has been ongoing for many years.  But, as we noted above, the Board no longer has

jurisdiction to approve applications for residential planned developments in the City of

Annapolis; that power now rests with the Planning Commission.  Moreover, appellee

indicated  to the circuit court its consent to be bound by the 42 conditions spelled out in the

April 11, 2012, memorandum of the Director of Planning and Zoning recommending

approval contingent on those conditions.  We agree with the circuit court that the only

rational interpretation of the votes of the Board of Appeals compels the conclusion that

11



appellee demonstrated its entitlement to the approval it sought. Accordingly, we will not

disturb the circuit court’s disposition of the case.

JUDGMENT OF THE CIRCUIT

COURT FOR ANNE ARUNDEL

COUNTY AFFIRMED.  COSTS TO BE

PAID BY APPELLANTS.
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