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          Following a trial in the Circuit Court for Washington County, a jury convicted Xavier

Maurice Nathaniel Tates, the appellant, of two counts of second-degree assault and two

counts of reckless endangerment.   The trial court sentenced him to a total of 15 years’1

incarceration.

The appellant presents two questions for review, which we have rephrased slightly:

I. Was the evidence legally sufficient to sustain the convictions for

second-degree assault and reckless endangerment of Jessica Pettner?

II. Did the trial court err by not merging for sentencing the conviction for

second-degree assault of Jessica Pettner into the conviction for reckless

endangerment of Jessica Pettner?

We shall affirm the judgments of the circuit court.

FACTS AND PROCEEDINGS

On the evening of November 20, 2012, Jessica Pettner and her boyfriend, Jason Baker,

were visiting the apartment of Jessica’s friend, Kenneth Platt, and Platt’s girlfriend, Rebecca

Schultz, in Hagerstown.   Later that same evening, the appellant, whom Pettner and Baker2

did not know, arrived at the apartment and spoke to Platt.  The appellant made several phone

calls and then told Pettner that someone was on his way to the apartment.  Pettner offered to

The convictions relate to two victims, Jason Baker and Jessica Pettner.  The jury1

acquitted the appellant of attempted first-degree murder, attempted second-degree murder,

first-degree assault, attempted robbery, and attempted armed robbery.  Just before the start

of trial, the State nolle prossed five counts relating to a third victim, Kenneth Platt, who was

not expected to appear as a witness.

Pettner referred to Platt as her “brother.”  She had helped raise him during his2

mother’s illness.



go outside to wait for that person, but the appellant declined.  Instead, the appellant and Platt

went outside to wait.

About two minutes later, Platt screamed for help and re-entered the apartment.  As he

was entering, he tried to shut the door on the appellant and a masked African-American man

who was dressed all in black and was holding a shotgun.  When  Pettner tried to help Platt

shut the door, the man in black hit her on the head with the butt of the shotgun.  She fell over

two bicycles and was knocked unconscious.  As she went down, she saw Baker struggling

to wrest control of  the shotgun from the man in black.  Platt was attempting to help him.

Pettner came to and reached for a folding knife she kept in her jacket, but it had fallen

out of her pocket.  She saw the appellant standing over her.  He told her “to get the fuck back

down.”  She felt pain in her thigh and thought the appellant had kicked her.  In fact, she had

been stabbed.

The appellant re-entered the apartment.  Pettner followed him and saw him “bashing”

Baker on the head and spine with the butt of the shotgun.   The appellant tossed the shotgun3

to the man in black, who trained it on Pettner, ordered her to sit down on the couch, and

demanded “everything [she] had.”  She had nothing to give him, however.  Shortly thereafter,

the appellant and the man in black left the house, complaining that there was “nothing but

junky TVs in here.”

Baker testified that he was unsure which man had hit him with the shotgun.3
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In the meantime, Platt, Schultz, and Schultz’s two children had left the apartment. 

Pettner and Baker went in search of them.  As they walked around the neighborhood, Pettner

became aware that Baker was having trouble breathing.  Pettner lifted up the back of Baker’s

coat to find a “[t]remendous amount of blood.”  She observed several wounds to his back.  4

A call was placed to 9-1-1, and an ambulance took Baker to the hospital.  Pettner

proceeded to the police station to give a statement.

The lead investigator on the case was Hagerstown City Police Detective Tammy

Jurado.  She found the initial statements given by Pettner and Schultz to be “inaccurate and

misleading.”  Through further interviews with Pettner and Schultz, and additional

investigation, Detective Jurado was able to obtain a  description of and a street name (“X”)

for one of the suspects.  Detective Jurado learned that “X” previously had worked with

Kenneth Platt.  The detective spoke with their former employer and determined that “X” was

Xavier Tates, the appellant.  She obtained the appellant’s photograph from Motor Vehicle

Administration records and put it in a sequential photographic array.  Pettner selected the

appellant’s photograph and identified him as one of the assailants.  The appellant was

arrested on November 26, 2013.  5

At trial, Baker testified that the appellant had stabbed him.  He conceded that he had4

failed to tell police that fact immediately following the incident.  Indeed, he had told the

investigating detective that he had not seen anyone holding a knife and that he did not

remember being stabbed.

Jason Baker was shown the same photographic array but did not identify the appellant5

(continued...)
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In a recorded interview with Detective Jurado, the appellant said he was at Platt’s

apartment on the night in question as the “middle man in a drug deal.”  Earlier that day Platt

had contacted the appellant and asked to buy $300 of Percocet tablets.  The appellant was 

“able to call someone to make that happen.”  When his contact was unable to go to Platt’s

apartment, the contact sent someone in his place (the man in black), with whom the appellant

was not familiar.

According to the appellant, the man in black arrived at Platt’s apartment and the scene

became “very chaotic.”  The appellant picked up and threw a “big gun, like a rifle” that had

been dropped on the floor.  He denied pointing it at anyone and said he had not wanted

anyone to get shot.  The appellant acknowledged fighting with Baker but denied having a

knife or stabbing anyone.

DISCUSSION

I.

The appellant contends the evidence was legally insufficient to support his convictions

for second-degree assault and reckless endangerment of Jessica Pettner.  Specifically, he

asserts that the State failed to adduce evidence to show he inflicted the injuries Pettner

sustained or that he pointed a gun at her.  The State counters that the appellant failed to

preserve this issue for review and the issue lacks merit in any event. 

(...continued)5

as one of the assailants.  He later recognized the appellant from a photograph accompanying

a newspaper article about the incident.
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The State is correct that the issue of the legal insufficiency of the evidence to support

the appellant’s convictions regarding Pettner is not preserved for review.  

It is well settled that appellate review of the sufficiency of the evidence in a

criminal case tried by a jury is predicated on the refusal of the trial court to

grant a motion for judgment of acquittal.  A criminal defendant who moves for

judgment of acquittal is required by Md. Rule 4–324(a) to state with

particularity all reasons why the motion should be granted, and is not entitled

to appellate review of reasons stated for the first time on appeal.

Starr v. State, 405 Md. 293, 302 (2008) (internal citations and quotation marks omitted).  

At the close of all the evidence, the appellant moved for judgment on the attempted

first-degree and attempted second-degree murder counts.  He did not move for judgment on

any other counts, including second-degree assault and reckless endangerment regarding

Jessica Pettner.  Moreover, defense counsel acknowledged to the court that the assault,

reckless endangerment, and robbery charges “reasonably go[] to the jury.”  Clearly, the legal

sufficiency of the evidence to support the convictions for second-degree assault and reckless

endangerment of Pettner is not preserved for review.

II.

At sentencing, the trial court imposed prison terms of 7½ years on each second-degree

assault conviction, to run consecutively.  The court then ruled that, under the required

evidence test, the reckless endangerment convictions did not merge into the second-degree

assault convictions for sentencing.  The court concluded, however, that, under the rule of

lenity, no sentences would be imposed for the reckless endangerment convictions.
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The appellant contends that, under the required evidence test, the rule of lenity, or the

principle of fundamental fairness, the second-degree assault conviction of Pettner should

have merged into the reckless endangerment of Pettner, which he characterizes as the “far

more blameworthy” crime for sentencing purposes.   The appellant asserts that because the6

second-degree assault conviction should have merged for sentencing into the reckless

endangerment conviction -- and not vice versa -- the trial court should have imposed no

sentence for second-degree assault, as it had imposed no sentence for reckless endangerment.

The State counters that the appellant was properly sentenced, and “the offenses

especially do not merge in the direction advocated by” the appellant.  (State’s brief, 11).

The sentencing court correctly concluded that the convictions did not merge under the

“required evidence” test.   Blockburger v. United States, 284 U.S. 299 (1932); Anderson v.

State, 385 Md. 123, 131 (2005).  Under that test, “‘[i]f each offense requires proof of a fact

which the other does not, or . . . if each offense contains an element which the other does not,

the offenses are not the same for double jeopardy purposes,’” and there is no merger, even

though both offenses are based upon the same act or acts.  Monoker v. State, 321 Md. 214,

The appellant did not raise below the precise arguments he advances on appeal. 6

However, 

some illegal sentences . . . may be challenged long after the time for noting an

appeal has run out and notwithstanding the fact that the defendant 1) failed to

object to the sentence at the trial level, 2) purportedly consented to the

sentence, or 3) failed to challenge the sentence by way of direct appeal. 

 Carlini v. State, 215 Md. App. 415, 423 (2013).
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219-20 (1990) (quoting State v. Holmes, 310 Md. 260, 267-68 (1987)).  When there is merger

under the required evidence test, “the lesser included offense generally merges into and is

subsumed by the greater offense regardless of penalties.’”  Dixon v. State, 364 Md. 209, 238

(2001 (emphasis altered) (quoting Spitzinger v. State, 340 Md. 114, 125 (1995)).

In applying the required evidence test to a multi-purpose offense such as second-

degree assault, we only examine the relevant alternative elements.  Abeokuto v. State, 391

Md. 289, 353 (2006).  Here, the second-degree assault charge was of the battery variety.  7

That crime requires proof that the defendant caused offensive physical contact with the

victim; the contact was the result of an intentional or reckless act of the defendant and was

not accidental; and the victim did not consent to the contact.  Nicolas v. State, 426 Md. 385,

403-04 (2012).  The elements of the crime of reckless endangerment are:  “1) that the

defendant engaged in conduct that created a substantial risk of death or serious physical

injury to another; 2) that a reasonable person would not have engaged in that conduct; and

3) that the defendant acted recklessly.”  Jones v. State, 357 Md. 408, 427 (2000).

Second-degree assault of the battery variety and reckless endangerment each require

proof of an element the other does not.  Second-degree assault requires an offensive physical

The trial court instructed the jury on more than one form of second-degree assault,7

but the appellant’s argument relates solely to the battery form of assault.  He argues that “[t]o

convict Appellant of the battery variety of second degree assault, the State had to prove that

(1) Appellant ‘caused offensive physical contact with . . . [Ms. Pettner]; (2) the contact was

the result of an intentional or reckless act. . . ; and (3) that contact was not consented to by

[Ms. Pettner]. . . .’” (Emphasis in original.)

7



contact, and reckless endangerment does not.  Reckless endangerment requires conduct that

creates “a substantial risk of death or serious physical injury to another,” and second-degree

assault does not.  Therefore, the offenses do not merge for sentencing under the required

evidence test.

Merger for purposes of sentencing may be required under the rule of lenity or based

on principles of fundamental fairness.  The “rule of lenity” is a principle of statutory

construction.  It is “an alternate basis for merger in cases where the required evidence test

is not satisfied, and is applied to resolve ambiguity as to whether the Legislature intended

multiple punishments for the same act or transaction.”  Marlin v. State, 192 Md. App. 134,

167 (2010).  The doctrine applies even if one offense is statutory and the other is a common

law crime.  Id.  Under the rule of lenity, “if we are unsure of the legislative intent in

punishing offenses as a single merged crime or as distinct offenses, we, in effect, give the

defendant the benefit of the doubt and hold that the crimes do merge.”  Monoker, 321 Md.

at 222.  

Significantly, when the rule of lenity applies, the offense carrying the lesser maximum

penalty ordinarily merges into the offense carrying the greater maximum penalty.   In Miles

v. State, the Court explained:

When merger is not based upon the required evidence test, and therefore
neither offense is the greater in terms of elements, the offense carrying the
highest maximum authorized sentence is ordinarily considered to be the
greater offense.  Thus, “the offense carrying the lesser maximum penalty
merges into the offense carrying the greater penalty.”
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349 Md. 215, 221 (1998) (quoting Williams v. State, 323 Md. 312, 322 (1991)).

The appellant argues that the rule stated in Miles should not apply because reckless

endangerment, which requires proof of a substantial risk of death or serious injury,  is a

“more blameworthy” crime than second-degree assault; therefore, the sentence for second-

degree assault conviction should have merged into the reckless endangerment conviction for

sentencing.  We disagree.  The General Assembly assigned a maximum penalty to the crime

of reckless endangerment that is less than the maximum penalty it assigned to second-degree

assault.  This strongly suggests that the legislature does not consider reckless endangerment

to be the “more blameworthy” of the two crimes.  Also, as the State points out, reckless

endangerment is an inchoate crime, in which the defendant has acted to create a substantial

risk of death or serious physical injury, without such a result materializing.  By contrast,

second-degree assault of the battery variety is a crime in which injury has been inflicted. 

We are satisfied that the goals of lenity (and fundamental fairness) were served in this

case by the trial court’s decision to impose sentence only for the convictions for second-

degree assault, and not on the reckless endangerment convictions, “under the principle of

lenity.”   8

Although the Court of Appeals in Carroll v. State, 428 Md. 679, 695 (2012), noted8

that Maryland’s appellate courts sometimes have considered fundamental fairness alongside

the required elements test or the rule of lenity, it also observed that “[r]are are the

circumstances in which fundamental fairness requires merger of separate convictions or

sentences.”  In this instance, having considered the appellant’s argument under the rule of

lenity, we fail to perceive how further consideration of his fundamental fairness argument

(continued...)
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JUDGMENTS OF THE CIRCUIT COURT

FOR WASHINGTON COUNTY AFFIRMED. 

COSTS TO BE PAID BY THE APPELLANT.

(...continued)8

could require a reversal of the direction of the merger of the two offenses for sentencing. 
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