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Richard Royden McCleary, appellant, appeals from the denial, by the Circuit Court

for Worcester County, of a motion to correct an illegal sentence imposed for two

contemporaneous convictions of possession with intent to distribute cocaine.  He presents

the following questions for our review, which we have rephrased slightly as follows:

1.  Whether the court failed to clearly and expressly sentence

appellant to two consecutive terms of incarceration for

possession with intent to distribute cocaine?

2.  Whether the Commitment Record erroneously allowed a

clearly illegal double enhanced sentence on Counts One and

Three?

3.  Whether the Court Order modified appellant’s forty-year

sentence to a ten-year sentence and included a “no parole”

provision, which the State waived? 

We shall hold that the court sentenced appellant to two consecutive terms of incarceration,

but that the court imposed improperly two subsequent offender enhanced sentences. 

Accordingly, we shall affirm in part, and reverse in part.

I. 

To the extent necessary to frame the issues now before us, we need only recite briefly 

the procedural history of this case.  In February 2006, appellant was convicted, following a

jury trial in the Circuit Court for Worcester County, of two counts of possession of cocaine

with intent to distribute, and two counts of possession of cocaine.  1

Appellant was charged with, and convicted of, two separate counts of possession of 1

cocaine with intent to distribute—one count arose from a search of appellant’s car, and a

second count from a search of his residence.  Although appellant contended at trial and in his

direct appeal that those two counts should have merged, the trial court rejected that

contention and permitted both counts to be considered by the jury, and this Court

(continued...)



Immediately upon the rendering of those verdicts, the circuit court commenced

sentencing.  During the ensuing proceedings, pursuant to the State’s timely pre-trial notice

of intent to seek an enhanced sentence, based upon appellant’s prior conviction in 1983  of2

possession of cocaine with intent to distribute, the court found that appellant was “subject

to the subsequent offender penalties.”  At sentencing, the State argued, in pertinent part, as

follows:

The message is not getting through to [appellant], he apparently

believes that he is above the law, he’s willing to take the risk

and is preying on society.  Your Honor, I believe that [appellant]

deserves the maximum period of incarceration, I would ask

Your Honor to sentence him to 10 years – to 20 years on count

one and 20 years on count two [sic] and to run those sentences

consecutively.  

After hearing arguments from counsel, the court sentenced appellant as follows:

So the long and short of it is that, [appellant], you have earned

the right to the maximum sentence as the law allows me to

impose on you and that’s what I will do.  Your sentence under

count number one is 20 years to the Division of Corrections

consecutive to any and all outstanding and unserved sentences. 

Your sentence under count number three is 20 years to the

Division of Corrections consecutive to any and all outstanding

and unserved sentences.

(...continued)1

subsequently upheld that ruling, holding that “the circuit court was entitled to find that

appellant (1) intended to distribute the cocaine in his car, and (2) intended ‘to reserve the

stash at home for other distributions.’”  McCleary v. State, No. 2858, Sept. Term, 2005, slip

op. at 8 (filed June 11, 2008).

At other points in the record, the year of this conviction is recited to be 1989, 19902

and 2003.  Notwithstanding this discrepancy, appellant does not dispute that he has at least

one qualifying conviction, which rendered him a repeat offender, under Maryland Code

(2002, Repl. Vol. 2012) § 5-608(b) of the Criminal Law Article.
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The court thereafter informed appellant of his right to an automatic appeal stating as follows:

You have 30 days from today’s date to file for a three judge

sentence review panel.  That would be three judges from this

area of the State, I of course would not be one of the three and

really since I gave you the maximum you don’t have anything to

lose by that, they could look at it and agree with some of the

things that [defense counsel’s] addressing, impose probation,

and run the sentences concurrent . . . .

The court merged the lesser included offenses, but made no further mention of the

subsequent offender penalties, which, according to the relevant sentencing statute, required

that appellant receive a mandatory minimum sentence of ten years’ incarceration without the

possibility of parole.   The docket entries and the commitment record issued by the clerk of3

the court stated that the sentence for count three was consecutive to that for count one.  As

to subsequent offender penalties, the commitment record made no specific mention of the

parole eligibility restriction, noting merely that any such restriction of eligibility was

“[u]nknown.” 

Appellant sought review of his sentence by a three-judge panel, which declined to

modify appellant’s sentence.  He then filed a timely appeal to this Court.  In an unreported

opinion filed on June 11, 2008, we affirmed the decision of the circuit court.  McCleary v.

State, No. 2858, Sept. Term, 2005 (filed June 11, 2008).   Appellant filed a petition seeking4

See Maryland Code (2002, 2012 Repl. Vol.) § 5-608(b)(1)-(3) of the Criminal Law3

Article.

In his direct appeal, appellant contended, inter alia , that the docket entries should4

be amended to reflect that the sentences for counts one and three are concurrent.  We

declined to address that contention, stating that it should be raised, in the first instance, in the

(continued...)
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post-conviction relief, and he was granted the right to file a belated motion to reconsider his

sentence, a motion which was denied. 

In March 2010, the State filed a motion to correct appellant’s commitment record. 

The State sought to clarify that, as a subsequent offender, appellant was subject to the

statutorily mandated parole eligibility restriction.  The court granted the State’s motion and

issued an amended commitment record indicating that the parole eligibility restriction applies

to both of appellant’s twenty-year sentences.  The amended commitment record stated:

Count 1

Count 2 merges for sentencing purposes.

***Pursuant to Order dated 04/15/2010;

ORDERED that Motion to Correct Commitment

Record be, and the same is hereby, GRANTED -

Parole Eligibility Restriction of 10 years

minimum sentence before the defendant would be

eligible for Parole.***

Eligibility Unknown.

Count 3

Count 4 merges for sentencing purposes. ***

Pursuant to Order dated 04/15/2010; ORDERED,

that Motion to Correct Commitment Record be,

and the same is hereby GRANTED; Parole

Eligibility Restriction of 10 years minimum

sentence before the defendant would be eligible

for Parole.***

Eligibility Unknown.  

(...continued)4

circuit court.  McCleary v. State, No. 2858, Sept. Term, 2005, slip op. at 8 (filed June 11,

2008).
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In January 2013, pursuant to Maryland Rule 4-345,  appellant filed a motion to correct5

an illegal sentence, which he later supplemented.  The circuit court denied appellant’s

motion, prompting the instant appeal.

II.

Appellant contends that the circuit court erred in denying his motion to correct an

illegal sentence, for three reasons.  First, he maintains that the sentencing court did not

unambiguously impose consecutive sentences for each of the possession with intent to

distribute counts and that any purported ambiguity must be resolved in his favor.  As such,

appellant argues that he should have received concurrent, not consecutive, sentences for his

convictions.  Second, he asserts that the sentence enhancement provision, Maryland Code

(2002, 2012 Repl. Vol.) § 5-608(b) of the Criminal Law Article,  cannot be applied lawfully6

to both convictions.  Finally, appellant avers that the State waived application of the

enhancement provision. 

The State counters that “the circuit court irrefutably imposed consecutive sentences,

and to the extent there was any ambiguity, it is clear from the entirety of the transcript, the

docket entries, and the commitment order that the sentences” were consecutive.  The State,

citing Thomas v. State, 104 Md. App. 461 (1995), concedes that appellant is correct that the

Maryland Rule 4-345 states that “[t]he court may correct an illegal sentence at any5

time.”

Unless otherwise indicated herein, all subsequent statutory references to Maryland6

Code (2002, 2012 Repl. Vol.) shall be to the Criminal Law Article.  
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enhancement provision may be applied to only one of the two convictions of possession with

intent to distribute.  Because the State concedes that the court applied improperly the

enhancement provision, it argues that appellant’s contention as to waiver is moot.   

III.

We turn first to appellant’s argument that the court did not clearly and unambiguously

state that the sentence imposed for count three was to be served consecutively to the sentence

imposed for count one.  We disagree.  

The sentencing court has a duty to impose a sentence that permits the defendant to

“understand clearly what debt he must pay to society for his transgressions.”  Robinson v.

Lee, 317 Md. 371, 379-80 (1989).  To fulfill its obligation, the court need only “spell out

with reasonable specificity the punishment to be imposed.”  Id. at 380.  In determining

whether the sentencing court intended to impose concurrent or consecutive sentences, the

transcript of the proceedings is of paramount importance.  See Dutton v. State, 160 Md. App.

180, 191-92 (2004).  In the interests of fairness, if the court fails to state whether sentences

are to be served consecutively or concurrently, we will render them concurrent.  See Nelson

v. State, 66 Md. App. 304, 312-13 (1986) (holding that the sentencing court’s failure to state

whether sentences were consecutive or concurrent rendered them concurrent). 

In the case sub judice, the transcript of record indicates that the court imposed

consecutive sentences for the two counts of possession with intent to distribute cocaine.  At

sentencing, the State argued that “[t]he message is not getting through” to appellant and thus,
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he deserved the maximum penalty of two “consecutive” terms of incarceration.  The court

agreed that appellant “earned the right to a maximum sentence” and that is what the court

imposed.  The court ruled as follows:

Your sentence under count number one is 20 years to the

Division of Corrections consecutive to any and all outstanding

and unserved sentences.  Your sentence under count number

three is 20 years to the Division of Corrections consecutive to

any and all outstanding and unserved sentences. 

(Emphasis added).

The court did not fail to indicate whether the sentences were to be served concurrently or

consecutively.  The court stated explicitly that the sentences were to be served “consecutively

to any and all outstanding and unserved sentences.”  At the time the court announced the

sentence for count three, the phrase “any and all outstanding and unserved sentences” would

include clearly the outstanding and unserved sentence for count one.  Moreover, any doubt

as to the court’s sentence evaporated when the court informed appellant that because it

imposed the “maximum” sentence, he had “nothing to lose” by pursuing an automatic appeal

in which a three-judge panel could agree with the arguments made by defense counsel and

decide to modify the sentences to run “concurrent[ly].”  Accordingly, we hold that the

transcript indicates clearly that the court imposed consecutive sentences.7

It is undisputed that the docket entries and the commitment record state that the7

sentence for count three is “consecutive” to the sentence imposed for count one.  Because

the transcript takes precedence over the docket entries and the commitment record, however,

we confine our analysis to the transcript in the instant matter.  See Douglas v. State, 130 Md.

(continued...)
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IV.

We turn next to appellant’s contention that the court applied erroneously the sentence

enhancement provision to both of his convictions of possession with intent to distribute.  The

State concedes and we agree. 

Section 5-608(b) provides for an enhanced sentence of second time offenders of

certain drug related offenses.  Section 5-608(b) provides, in pertinent part, as follows:

Second time offender: - (1) A person who is convicted under

subsection (a) of this section or of conspiracy to commit a crime

included in subsection (a) of this section shall be sentenced to

imprisonment for not less than 10 years and is subject to a fine

not exceeding $100,000 if the person previously has been

convicted once:

(I) under subsection (a) of this section or § 5-609

of this subtitle . . . 

(2) The court may not suspend the mandatory

minimum sentence to less than 10 years.

(3) Except as provided in § 4-305 of the

Correctional Services Article, the person is not

eligible for parole during the mandatory minimum

sentence. 

(4) A person convicted under subsection (a) of

this section is not prohibited from participating in

a drug treatment program under § 8-507 of the

Health-General Article because of the length of

the sentence.

(...continued)7

App. 666, 673 (2000) (noting that if “there is a conflict between the transcript and the

commitment record, unless it is shown that the transcript is in error, the transcript prevails”);

Shade v. State, 18 Md. App. 407, 411 (1973) (noting that “[t]he transcript of the trial, unless

shown to be in error, takes precedence over the docket entries”).  
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It is illegal for a court to impose twice a second offender penalty.  Thomas v. State,

104 Md. App. 461, 470 (1995).  In Thomas, the defendant had been convicted of a crime

constituting a first strike under a previous version of § 5-608.  The defendant then was

arrested and charged twice within weeks of each other, thus rendering him eligible for an

enhanced sentence.  Thomas was convicted of the second offense and the court sentenced

him, as a second-time offender, to a ten-year sentence without the possibility of parole.  The

defendant was also convicted of a third offense.  Because the third offense occurred before

Thomas was convicted of the second offense, the court could not sentence him as third-time

offender and hence, the court sentenced Thomas again as a second-time offender.  On appeal,

we construed strictly the enhancement provision and held that it could not be applied, as it

had been, to permit a second-time offender sentence to be imposed for a third or subsequent

offense, at least where that enhancement provision had already been applied to an earlier

second offense.  Thomas, 104 Md. App. at 469-70.     

Inasmuch as the amended commitment record indicates that appellant received two

second-time offender sentences for each charge of possession with intent to distribute

cocaine, we agree with appellant and the State that the court imposed an illegal sentence.  See

Veney v. State, 130 Md. App. 135, 145 (2000) (noting that “an enhanced penalty imposed

improperly is an illegal sentence”).  The amended commitment record states that appellant

has a parole eligibility restriction of ten years each for counts one and three.  The ten-year

no parole restriction is derived from the enhanced sentence available pursuant to § 5-608. 
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Under Thomas, however, the court could not impose two second-time offender sentences for

each of appellant’s convictions.  Accordingly, we direct the lower court to amend appellant’s

commitment record to reflect that the ten-year no parole restriction applies only to the

sentence imposed for count one.    

V.

Appellant’s final contention before this Court is that the State waived application of

the sentencing enhancement provision.  We disagree with appellant.8

According to appellant, the State “appears” to have withdrawn its request for sentence

enhancement, for three reasons.  First, he points out that the guidelines worksheet, prepared

by the prosecutor contemporaneously with the sentencing proceeding, did not mention either

parole restrictions or subsequent offender status.   Second, appellant notes that the State9

failed to inform the court that it had not expressly stated that the parole eligibility restriction

applied. Finally, according to appellant, the Division of Corrections subsequently

“determined” that the circuit court’s order noting the parole eligibility restriction resulted in

We discuss this contention notwithstanding the State’s assertion that because it8

concedes that the court applied erroneously the enhanced penalty provision, this Court need

not decide whether it waived application of the provision.  This is so because if we find that

appellant is correct that the State waived the enhanced penalty, it would follow that neither

of appellant’s sentences could lawfully be enhanced.  See Rule 4-245(c) (requiring the State

notify the defendant of its intent to seek an enhanced penalty).  

That guidelines worksheet did, however, state that appellant had a “[m]ajor” prior9

adult criminal record. 
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a modification of appellant’s sentence, a modification which may not result in an increase

in that sentence. 

The record indicates that the State did not waive the imposition of an enhanced

sentenced.  Pursuant to Rule 4-245(c), the State provided appellant with the required notice

of its intent to seek an enhanced penalty in light of his prior conviction of possession with

intent to distribute.   When the court imposed its sentence, the State informed the court that10

it had provided that notice and the court found that appellant was “subject to the subsequent

offender penalties.”   Upon the court’s finding and subsequent imposition of sentence,11

§ 5-608(b) applied automatically to appellant, since he had not been sentenced previously as

a second-time offender.  In other words, the parole eligibility restriction attached by

operation of law, and neither the court nor the Division of Corrections had discretion whether

to apply the enhancement provision or not.  See State v. Stewart, 368 Md. 26, 30-31 (2002)

(finding that “whenever the statutory requirements are met and notice given, a trial court

must impose the sentence prescribed in the mandatory sentencing statute”); State v.

Montgomery, 334 Md. 20, 25 (1994) (same).  Because the State gave proper notice and the

Rule 4-245(c) states in pertinent part as follows:10

Required notice of mandatory penalties.  When the law

prescribes a mandatory sentence because of a specified previous

conviction, the State’s Attorney shall serve a notice of the

alleged prior conviction on the defendant or counsel at least 15

days before sentencing in circuit court . . . .

Appellant concedes that he had a prior conviction that rendered him to be a repeat11

offender. 
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court found that the statutory requirements of the subsequent offender provision were met,

the court imposed properly a mandatory enhanced sentence as to count one.   

JUDGMENT OF THE CIRCUIT COURT

FOR WORCESTER COUNTY AFFIRMED

IN PART, AND VACATED IN PART.  CASE

REMANDED TO THAT COURT FOR

RESENTENCING NOT INCONSISTENT

WITH THIS OPINION.  COSTS TO BE

SPLIT BETWEEN APPELLANT AND

WORCESTER COUNTY.
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