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Following a trial in the Circuit Court for Washington County, a jury convicted

appellant, Bryan Matthew Piper, of two counts of second-degree assault.   The trial court1

sentenced him to a total of three years of executed prison time, after which he filed a timely

notice of appeal.   2

QUESTION PRESENTED

Appellant presents a single question for our consideration, which we quote:

Was the evidence sufficient to support a jury finding of guilt beyond a

reasonable doubt when the only evidence on which the jury was basing its

verdict as to one count of assault was the testimony of a seven year old boy

with Autism, ADHA [sic], and sensory issues who provided inconsistent

testimony concerning the timing of these events and where the evidence on

which the jury was basing its verdict as to the other count the only confirming

evidence was the testimony of the child’s mother who had acknowledged her

substantial animus towards Appellant?

For the reasons set forth below, we shall affirm the judgments of the trial court.

FACTUAL BACKGROUND

During the autumn of 2011, appellant occasionally lived in the home shared by Mary

Kline and her autistic seven-year-old son, Andrew DeMarco.   Andrew spent much of his3

The jury acquitted appellant of threatening to commit arson. 1

The court sentenced appellant to a prison term of five years on each second-degree2

assault conviction, to run consecutively, suspending three and one half years of each five year

sentence.

Kline said appellant’s residence status depended on “where he was at in his3

relationship with [her] friend, Lisa.” 

Andrew DeMarco also suffers from Attention Deficit Hyperactivity Disorder

(“ADHD”) and sensory integration issues.



time in the downstairs portion of the residence, in large part because his computer was

located there. 

On one occasion in October 2011, Kline heard appellant, who was permitted to use

Andrew’s computer when it was available, order Andrew to “get off” the computer.  When

Andrew did not log off the computer immediately, appellant told him to “get his ass out of

there” and then threw coffee at him.  4

Kline immediately told appellant to leave the house, but he refused, so Kline removed

her son from the room.  The next day, Kline ordered appellant to move out of her house.  She

said that when he arrived at the house several days later with some friends to retrieve his

belongings, he threatened to burn her house down with her in it.      5

Later, Andrew confided in his mother that in September 2011, appellant had twisted

his arm, back-handed him, and pushed him to the floor.  Andrew said he had not told his

mother of that incident sooner because he was afraid.  

Kline admitted to having bad feelings about appellant, aside from the incidents

involving her son; she had also filed an unsuccessful civil lawsuit against him.  Nonetheless,

she denied that her testimony was in retaliation for the failed lawsuit or the fact that he

allegedly owed her a significant amount of money. 

Andrew testified that that was not the first time appellant had thrown coffee at him;4

appellant had done so twice before. 

One of those friends, Hope Fields, testified that she heard appellant threaten to burn5

the house down.  She also heard appellant engage in a conversation with another friend,

during which he talked about having thrown coffee at Andrew. 
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At the close of the State’s case-in-chief, appellant moved for judgment of acquittal,

arguing that Andrew’s testimony that appellant held the coffee cup crookedly, causing the

coffee to splash on him, led to an implication that the act may have been accidental.  As to

the charge of threat of arson, Kline’s testimony did not provide sufficient context to raise

appellant’s angry statement to the level of a “true threat.”  The court denied the motion. 

Appellant’s witness, Elizabeth Clark, who was present when appellant moved out of

Kline’s house, denied that appellant had threatened Kline, or that there had been any heated

discussions between the two.  Appellant, himself, denied that he had purposely thrown coffee

at Andrew.  He also denied ever slapping Andrew or twisting his arm, stating that he had

“never touched that child.”  Finally, he said, he had made no threat against Kline or her

home. 

At the close of all the evidence, appellant renewed his motion for judgment of

acquittal, again arguing that any claim of potential arson was not a “true threat,” given the

defense testimony and the context of the argument between himself and Kline.  In support

of his motion, he further contended that, as to the coffee incident, “it is possible that if any

coffee was splashed during this incident that it could have been an accidental splashing” and

that “not all offensive outcomes are criminal in nature.”  As to the count of assault based on

the twisting of Andrew’s arm, he argued that the two differing descriptions by which the

child described the incident  –  a “twisting of the arm” and a “back-handing of a hand to the
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face” – were inconsistent and thus should not go to the jury.  The court denied the renewed

motion.

Appellant was convicted of assault and sentenced, as we have noted.

Additional relevant facts will be supplied as necessary to our discussion.

DISCUSSION

Appellant argues that the evidence presented at trial was insufficient to sustain his

convictions for second-degree assault.  Regarding the arm twisting, appellant avers that the

“whole basis on which the jury convicted [him] of this arm twisting was the word of this

seven year old Autistic boy with ADHA [sic] and sensory issues,” who had made no report

of the incident when it occurred and had provided inconsistent testimony about the incident. 

The evidence as to the throwing of coffee was “only slightly better,” he says, because

Andrew’s testimony was fatally inconsistent as to the facts surrounding the incident.  As a

result of “these critical inconsistencies and incongruities,” along with Kline’s admitted

animus toward appellant, the evidence was insufficient to sustain his convictions. 

The State counters that it was for the jury to determine the credibility of the witnesses,

and the jury was entitled to believe Andrew’s testimony, to credit the consistent testimony

by Kline and Fields, and to disbelieve appellant’s denial of having committed the assaults.

Viewing the evidence in the light most favorable to the prosecution, the State concludes, a

rational jury could have found appellant guilty of two counts of second-degree assault.  
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Initially, although not raised as an issue by the State, we conclude that appellant failed

to preserve for our review his sufficiency issue as it relates to the coffee-throwing incident. 

In Maryland, 

[i]t is well settled that appellate review of the sufficiency of the evidence in a

criminal case tried by a jury is predicated on the refusal of the trial court to

grant a motion for judgment of acquittal.  A criminal defendant who moves for

judgment of acquittal is required by Md. Rule 4–324(a) to state with

particularity all reasons why the motion should be granted[,] and is not entitled

to appellate review of reasons stated for the first time on appeal. 

Starr v. State,  405 Md. 293, 302 (2008) (Internal citations and quotation marks omitted). 

Sufficiency arguments that were not presented to the trial court are rejected by this Court. 

Id. at 303.

In presenting his motion for judgment of acquittal at the close of all the evidence,6

defense counsel argued only that, given Andrew’s testimony about the way appellant held

the cup of coffee, “it is possible that if any coffee was splashed during this incident that it

could have been an accidental splashing.”  Counsel made no argument regarding the child

victim’s allegedly inconsistent testimony.  By failing to raise in the trial court the argument

he now presents, appellant has waived his right to appeal on that issue.

By offering evidence following the trial court’s denial of a motion for judgment of6

acquittal at the close of the State’s case-in-chief, appellant withdrew his original motion and

was thus required to renew the motion for judgment of acquittal at the close of all the

evidence or to re-argue why the evidence was insufficient to support a conviction.  Hobby

v. State, 436 Md. 526, 540 (2014).

5



In any event, appellant’s claim of insufficiency of the evidence to support both

convictions of second-degree assault is without merit. We recently set forth the applicable

standard of review in determining the sufficiency of the evidence on appeal:

The test of appellate review of evidentiary sufficiency is whether, after

viewing the evidence in the light most favorable to the prosecution, any

rational trier of fact could have found the essential elements of the crime

beyond a reasonable doubt. [This] Court's concern is not whether the verdict

is in accord with what appears to be the weight of the evidence, but rather is

only with whether the verdicts were supported with sufficient evidence-that is,

evidence that either showed directly, or circumstantially, or supported a

rational inference of facts which could fairly convince a trier of fact of the

defendant's guilt of the offense charged beyond a reasonable doubt.  We must

give deference to all reasonable inferences [that] the fact-finder draws,

regardless of whether [the appellate court] would have chosen a different

reasonable inference.  Further, we do not distinguish between circumstantial

and direct evidence because [a] conviction may be sustained on the basis of a

single strand of direct evidence or successive links of circumstantial evidence.

Donati v. State, 215 Md. App. 686, 718, cert. denied, 438 Md. 143 (2014) (Internal quotation

marks and citations omitted).  

“‘In a criminal case tried before a jury, a fundamental principle is that the credibility

of a witness and the weight to be accorded the witness' testimony are solely within the

province of the jury.’”  Hunter v. State, 397 Md. 580, 588 (2007)(quoting Bohnert v. State,

312 Md. 266, 277 (1988)).  It is entirely “the jury's task to resolve any conflicts in the

evidence and assess the credibility of witnesses.”  Allen v. State, 158 Md. App. 194, 251

(2004), aff’d,  387 Md. 389 (2005).  In so doing, the jury “can accept all, some, or none of

the testimony of a particular witness.”  Id.   The testimony of even a single eyewitness, if
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believed, is sufficient evidence to support a conviction.    Marlin v. State, 192 Md. App. 134,

153, cert. denied, 415 Md. 339 (2010).  

Appellant points to internal inconsistencies in Andrew’s testimony, and

inconsistencies between his testimony and that of his mother, in support of his claim of

insufficiency.  For example, appellant asserts, Andrew’s recitation of the date of the coffee

throwing incident was inconsistent with his mother’s testimony that it occurred in October

2011.  In addition, Andrew testified on one occasion that he was sitting in the computer desk

chair prior to the incident, and on another that it was his mother who was sitting in the chair,

and, given his description of the configuration of the room in which his computer was

located, it was unlikely that his mother could have witnessed the throwing of the coffee from

where she said she was standing.  

In support of his claim that these inconsistencies are fatal to the jury’s finding of

sufficiency of the evidence to support the assault convictions, appellant relies on Kucharczyk

v. State, 235 Md. 334, 337 (1964), in which the Court of Appeals held that the “testimony

of [a] witness, who was the only person that testified as to any overt act on the part of the

appellant, was so contradictory that it lacked probative force and was thus insufficient to

support a finding beyond a reasonable doubt of the facts required to be proven.”  In

Kucharczyk, the lone witness for the prosecution in an assault and unnatural and perverted

sex act case was a “mentally deficient” 16-year-old boy with an IQ of 56, who twice denied

on direct examination that the defendant had done anything to him and, on cross-
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examination, testified that nothing had happened between him and the defendant.  Id.  Based

on the boy’s testimony, the Court found itself unable to “permit the conviction to rest upon

such completely contradictory testimony.”  Id. at 338.   

Here, notwithstanding Andrew’s autism, ADHD, and sensory issues, there was neither

a claim nor proof of intellectual deficiency or low IQ.  Moreover, the inconsistencies in

Andrew’s and his mother’s testimony did not amount to a denial that the incidents occurred,

only that their respective descriptions of the details of the event were not in concert.  Those

inconsistencies do not approach the fatal contradictions necessary to support a Kucharczyk

claim.  

Indeed, this Court in Bailey v. State, 16 Md. App. 83 (1972), exhaustively described

the limits of the “Kucharczyk doctrine.”  The Court noted that, “[d]espite the limited utility

of the doctrine, the life of Kucharczyk has been amazing for the number of occasions on

which and the number of situations in which it has been invoked in vain.” Id. at 95.  Of

import here, in reciting a variety of situations in which citation to Kucharczyk was inapposite,

we stated, id. at 96-7, that:

Kucharczyk does not apply. . .where a witness’s trial testimony contradicts

itself as to minor or peripheral details but not as to the core issues of the very

occurrence of the corpus delicti or of the criminal agency of the defendant. 

Nor does Kucharczyk apply where the testimony of a witness is equivocal,

doubtful and enigmatical as to surrounding detail. Nor does Kucharczyk apply

where a witness is forgetful as to even major details or testifies as to what may

seem improbable conduct. . . Nor does Kucharczyk apply where a witness

appears initially to have contradicted himself but later explains or resolves the

apparent contradiction.  . . . Nor does Kucharczyk apply where a State’s

witness is contradicted by defense witnesses.  Nor does Kucharczyk apply
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where a witness contradicts himself upon a critical issues but where there is

independent corroboration of the inculpatory version.  In each of these

situations, our system of jurisprudence places reliance in the fact finder to take

contradictions or equivocations properly into account and then to make

informed judgment in assessing a witness’s credibility and in weighing that

witness’s testimony.  Even in a pure Kucharczyk situation, the ultimate

resolution is solely in terms of measuring the legal sufficiency of the State’s

total case and not in terms of the exclusion of the contradictory witness’s

testimony. 

(Internal citations and some quotation marks omitted).

Almost 30 years later, in Pittman v. Atlantic Realty Co., 359 Md. 513, 546 (2000), the

Court of Appeals again rejected an extension of Kucharczyk.  The Court observed: “From

the time that Judge Moylan wrote Bailey to date, no opinion of this Court or of the Court of

Special Appeals has encountered a set of facts that justified applying the Kucharczyk

approach.”  And, in Brown v. State, 182 Md. App. 138, 184 (2008), this Court was “unaware

of any such opinion in the intervening years between Pittman and this case.”  As recently as

2010, we reiterated that Kucharczyk’s holding is “narrow;” it remains properly for the jury,

well aware of the discrepancies in the prosecution witness’s testimony, to assess the

witness’s credibility in light of the discrepancies.  Turner v. State, 192 Md. App. 45, 83

(2010).  

The same holds true in the matter before us.  The relatively minor inconsistencies in

the testimony of the State’s witnesses do not rise to the level of a Kucharczyk situation.  It

was properly left to the jury to assess the credibility of the witnesses, and, in our view, the

jury was presented with evidence that, if credited, was legally sufficient to support a finding
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of each element of each of the two counts of second-degree assault, beyond a reasonable

doubt.  

“Assault” is defined by Md. Code (2012 Repl. Vol., 2013 Supp.), Criminal Law

Article (“CL”) § 3–201(b),  as “the crimes of assault, battery, and assault and battery, which

retain their judicially determined meanings.”  CL §3-203 prohibits the offense of second-

degree assault.  

The offense of second-degree assault retains its common law meaning. At common

law, an assault is “‘(1) an attempt to commit a battery or (2) an intentional placing of another

in apprehension of receiving as immediate battery.’”  Dixon v. State, 302 Md. 447, 457

(1985)(quoting R. Perkins, Perkins on Criminal Law 114 (2  ed. 1969)).  An assault of thend

battery variety, which is clearly the variety contemplated by the evidence presented in the

trial court, is committed by “causing offensive physical contact with another person.” 

Nicolas v. State, 426 Md. 385, 403 (2012).  

Andrew testified, first, that on one occasion appellant twisted his arm, back-handed

him, and pushed him to the floor.  Despite appellant’s denial of the incident, the jury was

entitled to disbelieve his protestations of innocence and credit the testimony of the child

witness.  Second, Andrew stated that appellant threw coffee at him when he was too slow to

log off his own computer, an incident witnessed and corroborated by his mother.  Appellant’s

friend, Hope Fields, independently testified that she heard appellant admitting to a third party

that he threw coffee at the child.  
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Although Andrew was autistic and only nine years old at the time of  trial, appellant

makes no claim that Andrew was an incompetent witness, and, indeed, our review of the

record reveals no testimony by him that appeared inappropriate or off-topic of the questions

posed to him.  There is nothing to suggest that the jury was unreasonable in crediting the

prosecution’s evidence to find appellant guilty of two counts of second-degree assault

beyond a reasonable doubt. 

JUDGMENTS OF THE CIRCUIT COURT FOR

WASHINGTON COUNTY AFFIRMED;  COSTS

TO BE PAID BY  APPELLANT.
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