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After a jury trial in the Circuit Court for Prince George’s County, John Anthony

Hall, Jr., appellant, was convicted of first degree assault, second degree assault,

transporting a handgun, possession of marijuana and possession of drug paraphernalia. He

was sentenced to incarceration for a term of 10 years, with all but 3 years suspended, for

first degree assault; a concurrent term of 5 years, with all but 3 years suspended, for

second degree assault; a consecutive term of three years, with all but 1 year suspended,

for transporting a handgun; and, 30 days, all of which was suspended, for possession of

marijuana.  The sentence for possession of drug paraphernalia was suspended generally.

This timely appeal followed.

ISSUES PRESENTED

Appellant presents the following 2 issues for our consideration:

I.  Whether the trial court erred in refusing to instruct the jury on cross-

racial identification; and,

II.  Whether the evidence was sufficient to sustain his conviction for first

degree assault.

For the reasons set forth below, we shall affirm.

FACTUAL BACKGROUND

On November 29, 2012, Prince George’s County Police Officer Luis Perez was

conducting surveillance in an unmarked Chevy Impala with Corporal Matthew Yelverton

in the Oxon Hill area.  At about 10 p.m., as they were driving back to the police station, a

black two-door Ford Mustang with Maryland tag 6AJ4729, approached their vehicle. The

Mustang did not have its headlights on and was driving erratically.  It drove up “real



close” to the police vehicle causing it to swerve and then headed south on Route 210,

which is Indian Head Highway.  Officer Perez pulled up behind the Mustang “to see

exactly what was going on” and followed it for a couple of miles.  He watched the

Mustang change lanes and cut off other vehicles as if it was trying to flee from

something.  When they got to Old Fort Foot Road, Officer Perez activated the emergency

lights and sirens on the police vehicle.  The Mustang did not pull over, but continued to

travel down Old Fort Foot Road. 

After traveling for about a quarter mile, the driver’s side door of the Mustang

opened and an object that appeared to be a white bag was discarded. The officers

continued to follow the Mustang for another mile.  At that point, the driver’s side door of

the Mustang opened again and a black object was discarded.  The Mustang accelerated

for a little less than a half mile and then stopped abruptly, causing the police vehicle to

swerve to the left of it.  As Officer Perez’s vehicle was coming to a stop near the driver’s

side of the Mustang, the passenger’s side door of the Mustang swung open.  Corporal

Yelverton testified that the dome light in the Mustang illuminated.  At trial, Corporal

Yelverton identified appellant as the driver of the Mustang and said that he also saw two

other individuals in the vehicle.  One passenger attempted to exit the vehicle but then got

back in.  Corporal Yelverton exited the police vehicle and attempted to address the driver

of the Mustang, but the Mustang took off in such a way that the police officer had to jump
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back out of its way.  The Mustang came within a foot of Corporal Yelverton, who thought

he was going to get hit by it and testified that he “was scared for [his] life.”  

The police officers continued to follow the Mustang until it stopped again at the

intersection of Old Fort Foot Road and Claudia Drive.  The passenger door opened again

and 2 black males got out and ran behind some houses on Claudia Drive.  Corporal

Yelverton and Officer Perez chased the individuals with Corporal Yelverton running to

the front of the houses and Officer Perez running to the back of them.  The Mustang

drove off, but Corporal Yelverton could see its headlights and hear its tires screeching

and its engine getting louder.  At some point, Corporal Yelverton stopped chasing the

individuals who had fled and headed back toward Officer Perez to warn him that the

Mustang had made a U-turn and was coming toward them.  The Mustang drove toward

Officer Perez at 30 to 40 miles per hour.  The Mustang got within a body’s length of

Officer Perez, who had to jump out of its way.  The Mustang drove off and neither of the

2 passengers were apprehended. 

The officers recovered the items that had been thrown from the Mustang.  One was

a loaded black semi-automatic Highpoint 9 millimeter handgun wrapped in a black shirt

and the other was a collection of baggies containing a green leafy substance that forensic

testing later identified as marijuana. 

Officer Perez and Corporal Yelverton returned to the police station.  Corporal

Yelverton ran the Mustang’s tag number and retrieved a photograph of appellant from the
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Motor Vehicle Administration.  Corporal Yelverton testified that he “could one hundred

percent positively identify” appellant as the driver of the Mustang.     

On September 21, 2012, at about 1:30 a.m., Prince George’s County Police

Corporal Clarence Black observed a black Ford Mustang with Maryland tag 6AJ4729

being driven by appellant out of the parking lot of a Denny’s restaurant.  He observed the

vehicle cross three lanes of traffic without its lights on. Corporal Black conducted a

traffic stop.

The defense called appellant’s aunt, Kay Young, as a witness.  She lives with

appellant, his daughter and his mother, who is Young’s sister.  Young testified that the

black Ford Mustang belonged to appellant’s mother, Elizabeth Hall, and that appellant

sometimes uses it.  According to Young, the dome light in the car did not come on when

the doors were opened because there was an electrical problem.  Young had given her

sister a flashlight to use in the car at night.  

DISCUSSION

I.

Appellant first contends that the trial erred in refusing to give the following jury

instruction on cross-racial eyewitness identification :1

In this case, the identifying witness is of a different race than the defendant. 

In the experience of many, it is more difficult to identify members of a

 This jury instruction is substantially similar to the instruction first suggested in1

United States v. Telfaire, 469 F.2d 552, 561 (D.C. Cir. 1972).
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different race than members of their own race.  If this is also your

experience, you may consider that fact in evaluating the witness’s

testimony.  You must also consider whether there are other factors present

in the case which overcome any such difficulty in identification.  For

example, you may conclude that the witness had sufficient contacts with

members of the defendant’s race that he would not have any greater

difficulty in making a reliable identification.

At trial, the State objected to the instruction on the ground that there was neither

sufficient nor scientific evidence to support an instruction about the unreliability of cross-

racial identification.  Defense counsel argued that appellant was not required to call an

expert in cross-racial identification in order to justify the instruction.  She asserted that

because the only eyewitness identification was made by Corporal Yelverton, who was a

different race than appellant, she should be able to make an argument based on cross-

racial identification.  We note that although there was no dispute below that Corporal

Yelverton and appellant are different races, the record does not reveal Officer Yelverton’s

race.  

The court declined to give the instruction, stating:

All right, there was no testimony or with of any witness with regard

to anything that dealt with cross racial identification.  There is other

evidence, ample evidence even by the witnesses that in fact this defendant

was driving this vehicle.

Also, this is not a pattern instruction.  So, I won’t give this

instruction for those reasons.  However, you can certainly argue it.

Appellant contends that the trial court abused its discretion in failing to give the

requested instruction because there was no requirement that the defense use a pattern jury
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instruction, there was no requirement to call an expert witness or to present scientific

evidence to justify the instruction, and the court’s determination that there was ample

other evidence that appellant was driving the Mustang was not determinative of whether

the requested instruction was appropriate.  We disagree and explain.  

Jury instructions are governed, in part, by Maryland Rule 4-325(c), the relevant

portion of which provides that “[t]he court may, and at the request of any party shall,

instruct the jury as to the applicable law and the extent to which the instructions are

binding.”  The decision to give a particular jury instruction rests within the sound

discretion of the trial court.  Appraicio v. State, 431 Md. 42, 51 (2013); Gunning v. State,

347 Md. 332, 345 (1997); Smith and Mack v. State, 158 Md. App. 673, 680 (2004),

reversed on other grounds, 388 Md. 468 (2005).  In reviewing the denial of a requested

jury instruction, we must determine whether the requested instruction was a correct

exposition of the law, whether that law was applicable in light of the evidence before the

jury, and finally whether the substance of the requested instruction was fairly covered by

the instruction actually given.  McMillan v. State, 428 Md. 333, 354 (2012); Landon v.

Zorn, 389 Md. 206, 225 (2005); Wegad v. Howard Street Jewelers, 326 Md. 409, 414

(1992).  In order for a specific jury instruction to be given, there must be some evidence

presented at trial, suggesting that the instruction is warranted.  Smith and Mack, 158 Md.

App. at 689.  The burden of showing reversible error and prejudice rests with the

complaining party.  Farley v. Allstate Ins. Co., 355 Md. 34, 47 (1999).  If any part of the
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test is not met, we will affirm the trial court’s denial of the requested instruction. 

Fearnow v. Chesapeake & Potomac Telephone Co., 342 Md. 363, 385 (1996).        

The case at hand involves a request for an instruction on cross-racial identification,

which the Court of Appeals has defined as an identification that “occurs when an

eyewitness of one race is asked to identify a particular individual of another race.”  Smith

and Mack, 388 Md. at 478.  In Smith and Mack, the Court reviewed social science

research and other literature and recognized that some scientists and researchers have

concluded that “some witnesses are better able to identify members of their own race, but

are significantly impaired when attempting to identify individuals of another race or

ethnicity.”  Id. at 478-79.  The scientists and researches disagreed, however, on the extent

to which such bias affects eyewitness identification “due to variations in the statistical

data showing cross-race effect.”  Id. at 483.    

Initially, in this court, Smith and Mack presented two issues for our consideration. 

First, whether the trial court erred in refusing to instruct the jury on cross-racial

identification and second, whether the trial court erred in barring defense counsel from

referring in closing argument to the difficulty of cross-racial identification.  Smith and

Mack, 158 Md. App. at 678.   The instruction at issue was substantially the same as the

instruction at issue in the instant case.  In holding that the trial court did not abuse its

discretion in denying the cross-racial identification instruction, we wrote:

There was no evidence that [the victim] lacked familiarity and

contact with persons of appellants’ race, from which one might infer
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possible difficulty in identification.  There was nothing to suggest that race

played a part in the identification.  Because there was no evidence of any

problem associated with cross-racial identification, the pattern instruction

given, which advised the jury to, “examine the identification of the

defendant with great care,” was sufficient.  

As the appellants presented no evidence during trial to warrant the

specific instruction, and the pattern instruction given was appropriate and

sufficient under the facts and circumstances of this case, the court did not

abuse its discretion.     

Smith and Mack, 158 Md. App. at 704 (footnote and citations omitted).

Both Smith and Mack filed petitions for writ of certiorari, but the Court of Appeals

granted the petitions only on the issue of references to cross-racial identification in

closing argument.  It refused to consider the issue of whether the trial court abused its

discretion in refusing to give the requested jury instruction.  See Smith and Mack, 388

Md. at 478.  On the closing argument issue, the Court held that in some circumstances,

cross-racial identification is a permissible subject of comment in closing argument. Id. at

489.

Subsequently, in Janey v. State, 166 Md. App. 645 (2006), we held that the Court

of Appeals’s ruling in Smith and Mack did not impose an obligation upon a trial judge to

give a separate instruction on the issue of cross-racial identification.  Janey, 166 Md.

App. at 665-66.  The decision to give such an instruction, when requested, remains

committed to the sound discretion of the trial judge.  Id.  In Janey, a witness, Zaheer

Akhtar, testified that he was “not very good” at identifying African-American faces.  Id.

at 650-51.  Nevertheless, he identified the defendant as the person who had come to his
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service station and asked for help.  Id. at 651-52.  Janey asked the trial judge to give a

cross-racial identification instruction.  Id. at 652.  The court refused to give the

instruction, but instructed the jury using a criminal pattern jury instruction relating to the

credibility of witnesses and identification of witnesses that provided, in part:

[Y]ou should consider the witness’s opportunity to observe the

criminal act and the person committing it, including the length of time the

witness had to observe the persons committing the crime, the witness’s state

of mind, and any other circumstances surrounding the event.  You should

also consider the witness’s certainty or lack of certainty, the accuracy of any

prior description, and the witness’s credibility or lack of credibility, as well

as any other factors surrounding the identification.

The identification of the defendant by a single eyewitness as the

person who committed the crime if believed beyond a reasonable doubt can

be enough evidence to convict the defendant.  However, you should

examine the identification of the defendant with great care.  It is for you to

determine the reliability of any identification and give it the weight you

believe it deserves.

Id. at 653.

We concluded that the trial judge did not abuse his discretion in refusing to give

the requested instruction on cross-racial identification because Akhtar admitted that he

had difficulty identifying African-Americans and, therefore, the requested instruction

would have served only to confirm that Akhtar’s self-professed difficulty was consistent

with the experience of many, as stated in the instruction.  Id. at 554-65.  

With these cases in mind, we turn to the issue before us.  Here, the trial court did

not categorically refuse to give the requested instruction, but rather recognized, correctly,

that the instruction was not generated by the facts.  Officer Yelverton did not testify about
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his ability to identify persons of another race and, as we have already noted, the record

does not reveal Officer Yelverton’s race at all.  In fact, no evidence was presented with

respect to cross-racial identification.  As a result, the requested instruction was not

generated by the facts.  In addition, the eyewitness identification instruction that was

given fairly covered the cross-racial instruction.  The trial judge instructed the jury as

follows:

You have heard evidence of the identification of the witness by a

person who committed – as the person who committed the crime.  You

should consider the witness’ opportunity to observe the criminal act and the

person committing it, including the length of time the witness had to

observe the person committing the crime, the witness’ state of mind, and

any other circumstance surrounding the events.

You should also consider the witness’ certainty or lack of certainty,

the accuracy of the prior description, and the witness’ credibility or lack of

credibility, as well as any other factors surrounding the identification.  

By these instructions, the trial judge clearly instructed the jurors to consider any

relevant factor, which included the fact that the identifying witness and appellant were of

different races.  Because the cross-racial identification instruction was not generated by

the facts of this case and because the instruction was fairly covered by the instructions

given, we cannot say that the trial court abused its discretion in denying the requested

instruction.  

II.

Appellant next contends that the evidence was insufficient to support his

conviction for the first-degree assault of Officer Perez because there was no evidence that
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he intended to cause serious bodily injury and never verbally expressed any intent to

seriously injure or kill the officer.  In support of his contention, appellant directs our

attention to the following argument by defense counsel in support of appellant’s motion

for judgment of acquittal:

when each officer was outside of the vehicle and on foot, had the driver of

the vehicle wanted to commit a serious bodily injury upon [the officers], it

would seem that the opportunity was there . . . . [c]ertainly the opportunity

to come back around or swerve towards or accelerate was there.

We disagree and explain.

The standard for reviewing the sufficiency of the evidence is “whether, after

viewing the evidence in the light most favorable to the prosecution, any rational trier of

fact could have found the essential elements of the crime beyond a reasonable doubt.” 

Jackson v. Virginia, 443 U.S. 307, 319 (1979); see Allen v. State, 402 Md. 59, 71 (2007);

Rivers v. State, 393 Md. 569, 580 (2006); Moye v. State, 369 Md. 2, 12 (2002). We give

“due regard to the [fact-finder’s] findings of facts, its resolution of conflicting evidence,

and, significantly, its opportunity to observe and assess the credibility of witnesses.” 

Harrison v. State, 382 Md. 477, 488 (2004)(citing McDonald v. State, 347 Md. 452, 474

(1997), cert. denied, 522 U.S. 1151 (1998)(quoting State v. Albrecht, 336 Md. 475, 478

(1994))).  In performing its function, the jury is free to accept the evidence it believes and

reject that which it does not believe.  Muir v. State, 64 Md. App. 648, 654 (1985).  When

reviewing a challenge to the sufficiency of the evidence, we “view the evidence, and all
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inferences fairly deducible from the evidence, in a light most favorable to the State.” 

Hackley v. State, 389 Md. 387, 389 (2005)(citations omitted).

First-degree assault is governed, in part, by §3-202 of the Criminal Law Article

which provides, in relevant part, that “[a] person may not intentionally cause or attempt to

cause serious physical injury to another.”  Md. Code (2012 Repl. Vol.), §3-202(a) of the

Criminal Law Article (“CL”).  “Serious physical injury” is defined as physical injury that

creates a substantial risk of death or causes permanent or protracted serious

disfigurement, loss of the function of any bodily member or organ, or impairment of the

function of any bodily member or organ.  CL §3-201(d).  

Recently, in Snyder v. State, 210 Md. App. 370 (2013), we considered the

attempted battery variety of assault in a case where the victims did not sustain any injury. 

In that case, Snyder, the defendant, was charged with multiple crimes arising from 2

separate incidents, one of which involved allegations that Snyder shot at the home of his

neighbors, Randy and Mary Ray, while they were not at home.  Id. at 377.  Snyder argued

that because the Rays were not at home at the time he shot into their home, he did not

have the apparent present ability to inflict serious physical injury or offensive or harmful

physical contact on them.  Id. at 378.  

In rejecting Snyder’s argument, we noted that, with respect to the attempted battery

variety of assault, the apparent present ability to consummate a battery is judged from the

assailant’s perspective, whereas for the intent to frighten variety of assault, the apparent
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present ability is judged from the victim’s perspective.  Id.  We concluded that because

there were lights on in the Ray’s home and a truck parked in their driveway, a jury could

have reasonably inferred that Snyder believed the Rays were at home and that, from his

point of view, he had the apparent present ability to consummate a battery against them. 

Id. at 386.  The jury could also have inferred from the shooting of multiple rounds into

the Rays’ home that Snyder intended to cause them immediate physical harm.  Id.

In the case at hand, based on the testimony that appellant was driving down

Claudia Drive toward Officer Perez at 30 to 40 miles per hour and that the officer had to

jump out of the way to avoid being hit, the jury could have inferred that, from his point of

view, appellant had the apparent present ability to consummate a battery against Officer

Perez.  Because being struck by a car going 30 to 40 miles per hour is likely to cause

serious physical injury, the jury could have inferred that appellant perceived he had the

ability to harm Officer Perez and that he intended to cause the officer immediate physical

harm. See Chilcoat v. State, 155 Md. App. 394, 403 (2004)(noting that a jury may infer

the defendant’s intent to cause serious physical injury from his or her conduct and the

surrounding circumstances, whether or not the victim suffered such an injury, and that the

jury may infer that one intends the natural and probable consequences of his or her acts). 

As for appellant’s argument that he never verbally expressed any intent to seriously harm

Officer Perez and never told him that he was going to kill him, appellant failed to direct

our attention to any authority supporting such a requirement and we know of no such

-13-



requirement in order to prove first-degree assault. As a result, we reject appellant’s

argument that the evidence was insufficient to support his conviction for the first-degree

assault of Officer Perez.

JUDGMENTS AFFIRMED; COSTS TO BE

PAID BY APPELLANT.
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