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Modesto Monroy-Cardona, appellant, was convicted in the Circuit Court for Prince

George’s County of attempted manslaughter, first and second-degree assault and carrying a

dangerous weapon openly with intent to injure.  In this appeal, he presents one issue for our

review: whether the trial court erred in allowing the State to make improper and prejudicial

comments during closing argument.  Finding no error, we shall affirm.

I.

Appellant was charged by criminal information with the offenses of attempted first

and second-degree murder, attempted manslaughter, first and second-degree assault and

carrying a dangerous weapon openly with intent to injure.  A jury convicted appellant of

attempted manslaughter, first and second-degree assault and carrying a dangerous weapon

openly with intent to injure and acquitted him of attempted first and second-degree murder. 

The court sentenced appellant to a term of incarceration of ten years for attempted

manslaughter and a consecutive term of incarceration of three years for the weapon charge.  1

The following evidence was presented at trial.

On December 10, 2012, Alfonso Estazuy Say lived at 8209 New Hampshire Avenue

in Hyattsville, Maryland.  Around 10:00 P.M., he arrived at his home carrying a heavy box

when he noticed his next door neighbor, appellant, behind the door of his apartment building

The court merged the assault charges for sentencing purposes. 1



smoking a cigarette.   Appellant opened the door for Mr. Say who offered him some fruit2

from the box that he was carrying.  Things took a turn when appellant took the fruit and

started to attack Mr. Say.  Appellant smashed Mr. Say’s head against a wall and attacked him

with a knife, injuring Mr. Say’s face, head, arm and stomach.  After Mr. Say screamed for

assistance, appellant ran away.  Mr. Say called the police. 

From her kitchen window, Deyni Ramirez witnessed the altercation between appellant

and Mr. Say.  She identified appellant as the assailant and noticed that he folded a knife

before running away.  Ms. Ramirez saw that Mr. Say had been stabbed in the stomach, had

a cut on his cheek and that his head had been beaten. 

At trial, the court received Christina Tran, a forensic chemist, as an expert in the field

of forensic DNA analysis.  Ms. Tran testified that a sample of appellant’s DNA was

consistent with the DNA found on a pair of blue jeans and that Mr. Say’s DNA was also

found on the jeans.  She stated that a shirt from the crime scene yielded DNA from both

appellant and Mr. Say.  She did not opine as to the cause of the injuries appellant sustained

from the altercation.

Appellant testified that Mr. Say attacked him with a knife.  He claimed that he helped

Mr. Say by opening the door to his apartment building because Mr. Say was carrying a heavy

box.  Appellant claimed that Mr. Say offered him a banana and, as appellant was taking one

Mr. Say identified appellant pre-trial in a photographic array and in-court as the2

person he saw standing behind his apartment building door. 
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out of the box, Mr. Say put a knife to his neck.  Appellant testified that he cut his fingers

when he grabbed for the knife, which Mr. Say had pressed up against appellant’s neck.  He

claimed that he was able to disarm Mr. Say and that Mr. Say was threatening to kill him over

a women named Carmen who lived previously with appellant.  Appellant stated that Mr. Say

continued beating and kicking him and that he “tried to slice him back.”  Appellant noted that

he did cut Mr. Say in the stomach because he could not stop him and he was in fear for his

life.

Before closing arguments, the court instructed the jury on the law applicable in the

case.  The court instructed the jury, inter alia, on premeditation as follows:

“Premeditated means that the defendant thought about the

killing and that there was enough time, though it may only have

been brief, for the defendant to consider the decision whether or

not to kill, and that there was enough time to weigh the reasons

for and against the choice.”

In closing argument, the prosecutor commented on the court’s instruction on

premeditation.  The prosecutor argued as follows:

“Now, let’s talk about premeditation.  Premeditation is one that

gets confused a little bit because it doesn’t require some of the

things that you might see outside of this courtroom in the media. 

It doesn’t require that the defendant created this elaborate plan,

stayed up nights thinking about it -- though he may have, now

that we know about Carmen -- but that he thought about the

killing and there was enough time, though it may only have been

brief, to consider the decision and to weigh the consequences for

and against.  

Now let me use a very trite example, because I want to sort of

bring home to you how slight that time frame can be.
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If there was a doughnut sitting on that table.  I look at that

doughnut and I walk towards it with the thought of, now, I

really, really, love doughnuts, but do I need the calories of that

doughnut versus it’s going to taste good and I really want to eat

it.  That is premeditation; the amount of time it will take me to

walk from here to that table, whether or not to decide I want to

take a bite of that doughnut.”  

Defense counsel did not object to the prosecutor’s statements.  In rebuttal closing, the

prosecutor discussed the nature of appellant’s injuries from his altercation with Mr. Say as

follows:

“There was really no reason for the victim to come here and lie. 

It actually bolsters his story.  If he knew there was some issue

about Carmen, that would help this make sense, so there’s no

reason for the victim to leave that out of the equation.

The slash to the fingers.  Let me submit to you this.  The

defendant said it was as a result of trying to push the knife away

or he grabbed the knife and the victim grabs it out of his hand. 

There’s another way you can get those kinds of wounds.  When

you’re stabbing at somebody, sometimes your hand might slip

and grasp the blade.  That’s another way he could have sustained

those injuries.  Quite frankly, I submit to you that’s exactly how

he sustained those injuries.  His injuries are consistent with a

violent attack with a knife.

The victim wasn’t standing there receiving these stab sounds

with no struggling.  He’s struggling.  So in the course of that,

the defendant injured his hand.”

Defense counsel again did not object to the prosecutor’s statements. 

 

As indicated, appellant was convicted of several charges and sentenced to

incarceration.  This timely appeal followed.

4



II.

Before this Court, appellant argues that the court committed plain error by permitting

the State to make prejudicial statements during closing argument.  In essence, appellant

contends that the court, suo sponte, “had a duty to take curative action” to address the

likelihood of prejudice from the comments despite his failure to object.  He posits first that

the State argued improperly the law to the jury by restating the legal definition for

premeditation.  Appellant contends that likening premeditation to something as trivial as

eating a doughnut was misleading and devalued the nature of the intent required to sustain

a conviction.  Appellant argues next that the State commented improperly on the nature of

his injuries.  He avers that evidence presented at trial did not support the prosecutor’s

comments that the injuries to his hands were consistent with someone stabbing another with

a knife.  Appellant concludes that the cumulative impact of the improper statements, and, the

court’s failure to take corrective action despite appellant’s failure to object constitutes plain

error.  

The State maintains that there was no error, plain or otherwise, arising from the

prosecutor’s comments in summation.  The State argues first that the prosecutor did not

embellish on the court’s instruction on premeditation and that arguing the law to the jury is

not per se improper.  As to the comments about appellant’s injuries, the State contends that

the prosecutor was “merely making fair and reasonable deductions from the evidence

presented at trial.”  Assuming arguendo that the comments were objectionable, the State

5



maintains that they did not substantially affect the outcome of the trial.  Accordingly, the

State concludes that we should decline to exercise our discretion and review appellant’s

claim for plain error. 

III.

Appellant claims that the court committed plain error by failing to take corrective

action suo sponte to overcome the prejudice that resulted from the prosecutor’s improper

statements during closing argument.  We disagree. 

Maryland Rule 8-131(a) provides that “[o]rdinarily, the appellate court will not decide

any other issue unless it plainly appears by the record to have been raised in or decided by

the trial court.”  We have made clear that the Rule sets out the norm: “That is the norm. That

is the clearly articulated standard that must be satisfied as a precondition for appellate review. 

It is the norm to which we have always adhered and to which we shall continue to adhere.” 

Morris v. State, 153 Md. App. 480, 508 (2003).  In rare circumstances, we review issues that

do not comport with Rule 8-131(a) on the basis of plain error.  See Diggs v. State, 409 Md.

260, 286 (2009).  Plain error review permits appellate courts, at their discretion, to address

unpreserved errors by the trial court which “vitally affect[] a defendant’s right to a fair and

impartial trial.”  Diggs, 409 Md. at 286.  The test for plain error is as follows:

“First, there must be an error or defect–some sort of [d]eviation

from a legal rule–that has not been intentionally relinquished or

abandoned . . . .  Second, the legal error must be clear or

obvious, rather than subject to reasonable dispute.  Third, the
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error must have affected appellant’s substantial rights, which in

the ordinary case means he must demonstrate that it affected the

outcome of the [trial] court proceedings.  Fourth and finally, if

the above three prongs are satisfied, the [appellate court] has the

discretion to remedy the error.”

State v. Rich, 415 Md. 567, 578 (2010) (internal quotations omitted).  Judge Charles E.

Moylan, Jr., writing for this Court, has made clear, time and time again, that plain error, “1)

always has been, 2) still is, and 3) will continue to be a rare, rare phenomenon.”  Morris, 153

Md. App. at 507.

Typically, attorneys are afforded wide latitude in making closing arguments.  Spain

v. State, 386 Md. 145, 152 (2005).  The general rule is that counsel “may make any comment

that is warranted by the evidence or inferences reasonably drawn therefrom.”  Id.  In Wilhelm

v. State, 272 Md. 404, 412 (1974), the Court of Appeals summarized closing argument as

follows:

“As to summation, it is, as a general rule, within the range of

legitimate argument for counsel to state and discuss the evidence

and all reasonable and legitimate inferences which may be

drawn from the facts in evidence; and such comment or

argument is afforded a wide range.  Counsel is free to use the

testimony most favorable to his side of the argument to the jury,

and the evidence may be examined, collated, sifted and treated

in his own way.  Moreover, if counsel does not make any

statement of fact not fairly deducible from the evidence his

argument is not improper, although the inferences discussed are

illogical and erroneous.”   

Importantly, not every improper remark warrants reversal.  Id. at 415.  To constitute

reversible error, the defendant must have been prejudiced by the improper statements. 

Rainville v. State, 328 Md. 398, 408 (1992).  
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As we turn to appellant’s contentions before this Court, we are mindful of the

reluctance of our sister courts in finding plain error in the context of closing arguments.  The

hurdle to establish reversible error as to improper closing remarks is even higher when

seeking relief based on an assertion of plain error.  See Trujillo v. State, 44 P.3d 22, 24 (Wyo.

2002) (noting “[w]e are reluctant to find plain error in closing arguments lest the trial court

becomes required to control argument because opposing counsel does not object”).  The

increased scrutiny results from the notion that counsel’s failure to object to closing

statements may be based on sound trial strategy rather than error.  See State v. Tisius, 362

S.W.3d 398, 409 (Mo. 2012) (noting that “[i]t is particularly difficult to obtain relief based

on an assertion of plain error concerning closing argument because the failure to object

during closing argument is more likely a function of trial strategy than of error”).  In addition,

the absence of an objection during summation renders any intervention by the court to be

uninvited and thus, court intervention suo sponte could create an error by itself.  See State

v. Perry, 275 S.W.3d 237, 245 (Mo. 2009) (stating that “[p]lain error relief seldom is granted

on assertions of error relating to closing arguments because absence of an objection and

request for relief during closing arguments mean that any intervention by the trial court

would have been uninvited and may have caused increased error”).      

 In the case sub judice, there was no error, no less plain error.  The prosecutor’s

closing argument statements remained within the boundaries of permissible summation.  The

prosecutor restated the legal standard for premeditation and offered an example to illustrate
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the mechanics of the law for the jury.  The statements mirrored the court’s instructions to the

jury on premeditation and thus, can hardly be deemed to be an embellishment on the court’s

instructions.  Appellant’s argument on appeal appears to rest on the notion that commenting

on the court’s instructions in summation is per se improper.  This is clearly not so.  See

Ingram v. State, 427 Md. 717, 729 (2012) (noting that although there is no rule establishing

explicit boundaries for counsel expanding upon jury instructions, “allowing counsel to

expand too far afield upon the trial court’s binding jury instructions during closing argument

carries with it a similar danger that the jury may misapply the law”); Drake and Charles v.

State, 186 Md. App. 570, 598 (2009), rev’d on other grounds, 414 Md. 726 (2010) (holding

that the trial court did not abuse its discretion in permitting defense counsel to discuss in

summation the pattern jury instruction on the State’s burden of proof and to contrast it with

the preponderance of the evidence standard and mere rumor).  There is nothing in the record

to suggest that the prosecutor’s statements on premeditation veered too far afield and caused

the jury to misapply the law.  

Assuming arguendo that the prosecutor’s statements were improper, appellant was not

prejudiced.  The jury acquitted appellant of attempted first-degree murder and second-degree

murder, the offenses upon which the premeditation instruction was relevant.  Accordingly,

the error, if any, was harmless beyond a reasonable doubt.  See Dorsey v. State, 276 Md. 638,

659 (1976) (noting that an error may be deemed harmless if the appellate court is able to

declare a belief beyond a reasonable doubt that the error in no way influenced the verdict).
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Turning to appellant’s contention that the prosecutor argued facts not in evidence by

opining on the nature of appellant’s injuries, we find that the prosecutor’s comments were

proper in light of the evidence.  It is well-settled that commenting in closing argument on

facts not supported by the evidence is entirely improper.  Spain, 386 Md. at 156 (noting that

“[c]ourts consistently have deemed improper comments made during closing argument that

invite the jury to draw inferences from information that was not admitted at trial”). 

Nevertheless, counsel is permitted to “indulge in oratorical conceit or flourish in illustrations

and metaphorical illusions.”  Hill v. State, 355 Md. 206, 222 (1999). 

In the instant matter, the prosecutor’s comments about appellant’s injuries were fair

and reasonable in light of the evidence.  The evidence at trial established that appellant

suffered knife cuts to his hands as a result of struggling with the victim.  Appellant conceded

as much when he testified that the slashes to his fingers resulted when he grabbed the knife

out of the victim’s hands.  Moreover, appellant stated that he had the knife in his hands and

that he cut the victim’s stomach during the altercation.  Based on the evidence, the prosecutor

could make the reasonable inference that appellant’s injuries were “consistent with a violent

attack with a knife” and that he sustained those injuries by his hand slipping and grasping the

blade while stabbing somebody.  No additional evidence was necessary to generate the

inference.  See Henry v. State, 324 Md. 204, 230 (1991) (noting that “[s]ummation provides

counsel with an opportunity to creatively mesh the diverse facets of trial, meld the evidence

presented with plausible theories, and expose the deficiencies in his or her opponent’s
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argument”).  Finding no impropriety in the prosecutor’s comments, we hold that the court

had no obligation to intervene suo sponte and hence, we decline to exercise our discretion

under plain error to reverse appellant’s convictions.   

JUDGMENTS OF THE CIRCUIT

COURT FOR PRINCE GEORGE’S

COUNTY AFFIRMED.  COSTS TO BE

PAID BY APPELLANT.
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