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Convicted, in the Circuit Court for Kent County, of conspiracy to distribute cocaine,

Steven Maurice Lewis, appellant, presents a single issue for our review: whether the circuit

court erred in denying his motion to suppress recordings of intercepted cell phone

conversations between himself and his wife.  For the reasons set forth below, we conclude

that the circuit court did not err in so ruling and affirm.

I.  Motion to Suppress

In support of its claim that appellant conspired to distribute cocaine, the State alleged

that between November 1 and 3, 2011, while appellant was incarcerated, he used a cell phone

that he was illegally in possession of to engage in four telephone calls with his wife and co-

conspirator, Veronica Rush.  Each of the telephone calls was intercepted, pursuant to an

order issued by the United States District Court for the District of Maryland, permitting the

wiretapping of the cell phone used by Rush.

Prior to trial, appellant sought to suppress the fruits of that wiretap.  The court and the

parties agreed that the parties would submit memoranda with regard to appellant’s motion

to suppress and that the court would consider the issues presented sub curia.  The parties,

themselves, agreed that, if the motion to suppress was denied, they would proceed to trial

upon an agreed statement of facts.

In a memorandum in support of his motion to suppress and to dismiss, appellant

contended, inter alia, that the evidence seized, pursuant to the wiretap, must be suppressed

because it consisted of communications protected by the marital privilege set forth in

Section 9-105 of the Courts and Judicial Proceedings Article, which provides that “[o]ne



spouse is not competent to disclose any confidential communication between the spouses

occurring during their marriage.”  Md. Code (2013 Repl. Vol.), § 9-105 of the Courts and

Judicial Proceedings Article (“CJ”).  Then, relying on CJ §10-407(d),  which governs the1

lawful disclosure or use of the contents of communications, appellant pointed out that

“privileged communications which are intercepted by wiretap do not lose their privileged

status.”

The State responded that the marital privilege did not apply because, at the time the

telephone calls were intercepted, appellant was incarcerated and had no expectation of

privacy.  As the State pointed out, communications are not confidential when they are made

to or in the presence of a third party or are intended to be communicated to a third party, or

when a third party can overhear the communication.

The circuit court denied the motion to suppress, holding that, because appellant was

incarcerated at a Department of Corrections facility at the time the phone calls were

intercepted, he and his wife “had no expectation of privacy because they should have

expected a third party to hear their phone calls.”   

Section 10-407(d) of the Courts and Judicial Proceedings Article, provides:1

(d) Privileges character of communication not lost.  —

An otherwise privileged wire, oral, or electronic communica-

tion intercepted in accordance with, or in violation of, the

provisions of this subtitle, does not lose its privileged character.
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II.  Agreed Statement of Facts

Following the denial of his motion to suppress and motion to dismiss, appellant

pleaded guilty and elected to proceed to trial upon the following agreed statement of facts:

If called upon to prove its case, the State would call Special Agent

David Coleman and also Troopers Smullen and Baxter of the Maryland State

Police who would all essentially testify to the following facts.  Agent Coleman,

in conjunction with the Maryland State Police, applied for and obtained

wiretap orders for the telephone lines associated with Veronica Rush Lewis. 

The State would enter into evidence copies of these orders.  A phone call was

intercepted between Rush and Lewis pursuant to the orders on November 1st

of 2011.  This call was made while Lewis was an inmate at the Division of

Corrections and was in possession of a contraband cell phone and Rush was

living in Chestertown.  The call in pertinent parts stated from Lewis, “What ya

get it for, man?  That’s why I was just sayin flip the shit before you give it to

him.  You can get powder, take a quarter on it, put four grams on that shit,

make eleven grams and make eleven hundred dollars off that shit.  Off a

quarter, take seven grams, put four grams on it, that’s eleven grams.  You can

make a thousand to eleven hundred off a quarter.  Come on you know what

I’m sayin’.  It’s no way that’s all extra.  Take four grams and put it on a quarter

and make eleven. You pull the c stack off that easily.  Man, tell ‘em it’s your

home boy’s.  It should disappear in a day.  Yeah, that should disappear in a

day, a Friday, man, and maybe more quicker than” . . .  “than that.”  That’s

basically verbatim expect for not repeating some of the curse words.  Rush

replied, “Hmm.”  Then Lewis said, “Ya hear me?”  Then Rush said, “Yes” in

. . . in agreement.  Agent Smullen would . . . Trooper Smullen would testify as

an expert in controlled dangerous substances that, in his expert opinion, the

substance they are referring to in their call as powder is in fact Cocaine.  And

the State’s witnesses can identify him as the Defendant before the Court today. 

And part of the agreement of the statement of facts is that Mr. Steven Maurice

Lewis is married to Veronica Rush Lewis and that he would seek to assert his

marital privilege if . . . I guess he would seek to assert it.  

The trial judge found that “there [was] a substantial basis in fact in which to find the

Defendant guilty of conspiracy to distribute” and found him guilty of that offense.
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III.  Discussion

Appellant contends that the suppression court erred in denying his motion to suppress

the recordings of telephone calls he had with his wife because those communications were

privileged.  According to appellant, “[i]n the prison context, where inmates are invariably

informed by posted signs and distributed handbooks that calls using institutional telephones

are subject to monitoring and recording, the sole purpose for using an illicit cell phone is to

secure privacy from prying ears.”  Appellant asserts that there was no evidence presented to

show his location at the time of the telephone calls, and, therefore, “all we know from this

record is that he utilized the most private means of communication available to him outside

of a visiting cubicle reserved for attorney and client.”  

  In considering the grant or denial of a motion to suppress, we are limited to the

record of the suppression hearing.  Lee v. State, 418 Md. 136, 148 (2011)(citing Longshore

v. State, 399 Md. 486, 498 (2007)).  We extend great deference to the fact-finding of the

suppression court and accept the facts as found, unless clearly erroneous.   Myers v. State,

395 Md. 261, 274 (2006);  State v. Green, 375 Md. 595, 607 (2003)(citing Dashiell v. State,

374 Md. 85, 93 (2003)).  Furthermore, we review the evidence in the light most favorable to

the prevailing party, in this case, the State.  Lee, 418 Md. at 148-49; Myers, 395 Md. at 274;

Green, 375 Md. at 607.  And, then, we make our own independent constitutional appraisal

by reviewing the law and applying it to the facts of the case.  State v. Luckett, 413 Md. 360,

375 n.3 (2010).
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Under Maryland law, “[o]ne spouse is not competent to disclose any confidential

communication between the spouses occurring during their marriage.”  Md. Code (2013

Repl. Vol.), § 9-105 of the Courts and Judicial Proceedings Article (“CJ”).  Moreover,

confidential communications between spouses do not lose their privileged status just because

they were intercepted pursuant to a lawful wiretap order.  State v. Mazzone, 336 Md. 379,

400 (1994). 

A conversation between spouses is not privileged, however, when conducted in the

presence of other people.  See Master v. Master, 223 Md. 618, 623 (1960) (holding the

privilege was waived when the conversation was in the presence of children old enough to

understand what was being said.)  And, it is the burden of the party asserting the privilege

to establish that the communication is “confidential.”  See Wong-Wing v. State, 156 Md. App.

597, 607 (2004) (“appellant had the burden of establishing the element of confidentiality”

(citation omitted)); see also Ashford v. State, 147 Md. App. 1, 69 (2002) (“The burden is not

on the State to establish the presence of third persons; it is on the appellant to establish their

absence.”). 

While incarcerated, and speaking to his wife on a contraband cell phone, Lewis’s

conversations were intercepted by a lawful wiretap.  There is no indication that, at the time

of the calls, he was alone, or even intended to be alone, nor was it the burden of the State to

prove that Lewis was alone while in a crowded detention facility.  See, e.g., Ashford, 147 Md.

App. at 70 (“What is . . . so clear to the appellant is by no means so clear to us.  The
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appellant’s brief . . . does not yield any certain conclusion that . . . he spoke to his wife

alone[.]” (emphasis added)).  When the evidence is unclear on whether the marital

communications privilege is applicable or not, this Court has repeatedly stated that “the

disfavor with which the law looks on testimonial privileges dictates that we resolve an

ambiguity against the privilege, rather than in its favor.”  Wong-Wing, 156 Md. App. at 610,

n.5 (quoting Ashford, 147 Md. App. at 70), which is precisely what we shall do here.

Given that the record is completely devoid of any indication that Lewis intended that

his conversations with his wife be confidential or that no one heard these conversations and

that it was Lewis’s burden to establish that the communications at issue were “confidential,”

we conclude that the circuit court did not err in denying Lewis’ motion to suppress.

JUDGMENT AFFIRMED; COSTS TO BE

PAID BY APPELLANT.
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