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On September 13, 2013, following a two-day jury trial in the Circuit Court for

Baltimore County, Devin Antonio Cooper, appellant, was convicted on one count of second

degree assault.   Appellant was subsequently sentenced to serve ten years in prison. In his1

timely filed appeal, appellant raises a single question for our consideration: 

Did the trial court commit plain error in failing to instruct the jury that they

must be unanimous as to the act on which the second degree assault verdict is

based where [appellant] was charged with one count of second degree assault

and the State presented evidence of multiple acts of assault?  

Discerning neither error nor abuse of discretion, we shall affirm the judgment of the circuit

court.  

FACTUAL AND PROCEDURAL HISTORY

In February of 2013, appellant and the victim, Daphne Quarles, were engaged in an

“off and on” relationship.   On the evening of February 18, 2013, while appellant was2

visiting the home where Quarles resided with her daughter and grandson, appellant and

Quarles had an “altercation” about Quarles “cheating.”  Appellant pushed Quarles off the

side of her bed then grabbed her feet and dragged her, causing her to sustain a carpet burn

on her arm.  Quarles did not call the police following the incident. Appellant stayed at

Quarles’ home that night, but she did not see him at all the next day, February 19.    

At the close of the State’s case, the State nolle prossed counts alleging false1

imprisonment, felony theft, and motor vehicle theft. The jury acquitted appellant on one

count of unauthorized use of a vehicle. 

Quarles had met appellant during his incarceration at the facility where she was2

employed as a correctional officer.  The couple started dating after appellant was released. 

Their relationship was repeatedly interrupted, however, by appellant’s reincarceration. 



Around 5:30 p.m. on February 20, 2013, appellant called Quarles to come and pick

him up, which she did, about 6:15 p.m. The couple walked around the Harbor near Fells

Point and then sat talking in Quarles’ car until 12:30 or 1:00 a.m.   Again, appellant

repeatedly accused Quarles of cheating on him and physically assaulted her in various ways

including: sticking his finger in her vagina, slapping her in the face, and punching her in the

chest.  

Appellant and Quarles returned to Quarles’ home, where appellant insisted that

Quarles engage in anal sex with him, to which Quarles’ consented.    The next morning when3

they woke up, appellant would not let Quarles leave the bedroom and kept asking Quarles

if she was going to admit that she had been cheating.   He  “said something’s either going to

go to the hospital or something’s going to go to jail.”  Appellant then got out of bed and

retrieved a “utility” knife from his pants that were lying on the floor, and “rubbed the knife

across [Quarles’] lip.”  When appellant allowed Quarles to leave the bedroom to go to the

bathroom, Quarles told her daughter to call the police and then Quarles, wearing only a white

bathrobe, jumped out the window onto her back porch, injuring her left foot.   Quarles,4

“hysterical” and crying, flagged down a passing motorist and asked for help.  While Quarles

At appellant’s trial, Quarles testified that she consented to the anal sex and did not3

scream for help because she was afraid for her life.    

As a result of jumping out the window, Quarles sustained a fracture of her left foot4

that later required surgery.  
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was sitting in the  motorist’s car, waiting for the police to arrive, she saw appellant leave her

residence and drive away in her car.  

Appellant was arrested on March 1, 2013, and was tried before a jury in the Circuit

Court for Baltimore County on September 12, and September 13, 2013.  Appellant elected

not to testify and presented no witnesses in his defense.   

At the conclusion of the case, the trial court instructed the jury with regard to

unanimity in accordance with the Maryland Criminal Pattern Jury Instructions (“MPJI-CR”)

2:01 and 2:03, stating:

The verdict must be the considered judgment of each of you.  In order to reach

a verdict, all of you must agree.  In other words, your verdict must be

unanimous.  You must consult with one another and deliberate with a view to

reaching an agreement if you can do so without violence to your individual

judgment.

*          *          *

Your verdict, as I said, must represent the considered judgment of each juror.

It must be unanimous.  In other words, all 12 of you must agree.

The court also instructed the jury that the foreperson should sign the verdict sheet only after

“you’ve reached a unanimous verdict with regard to [both counts, second degree assault and

unauthorized use.]”  

With regard to the elements of second degree assault, the court instructed the jury as

follows, in accordance with MPJI-CR 4:01(C), regarding the elements of the battery form

of second degree assault:
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Assault is causing offensive physical contact to another person.  In

order to convict the Defendant of assault, the state must prove three things, 1,

that the Defendant caused offensive physical contact with Daphne Quarles,

No. 2, that the contact was the result of an intentional or reckless act of the

Defendant and was not accidental, and No. 3, that the contact was not

consented to by Daphne Quarles.

So three elements to second degree assault, that the Defendant caused

offensive physical contact, that the contact was a result of an intentional or

reckless act and not accidental, and No. 3, that the contact was not consented

to by Ms. Quarles, so that is the definition of second degree assault under

Maryland law.

After the court provided the instructions, counsel for both parties approached the

bench.  The State requested that the court instruct the jury on the alternate form of second

degree assault, assault with the intent to frighten.  Defense counsel agreed that it would be

appropriate for the court to provide the additional instruction. The court then instructed the

jury, in accordance with MPJI-CR 4:01(A), regarding the elements of the intent to frighten

version of second degree assault:

Ladies and gentlemen, one more instruction and then we'll take a five

minute recess.  There are two ways of proving second degree assault that are

relevant in this case.  One is the way that I instructed you previously; that is

that the state can prove that the Defendant caused offensive physical contact

with Ms. Quarles; that the contact was a result of an intentional or reckless act

of the Defendant and not accidental; and that the contact was not consented to

by Miss Quarles.

If the State proves each of those elements beyond a reasonable doubt,

then you may find the Defendant guilty of second degree assault under that

theory.  That’s called the battery theory of assault.  There’s another way of

proving second degree assault under Maryland law which I will instruct you

about presently as well.
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And if you find that the state has met its burden with regard to either of

these two theories, then you may find the Defendant guilty of second degree

assault under Question No. 1.  So here’s the second type of assault.  This is

called assault with intent to frighten or threaten.

An assault with intent to frighten or threaten is an intentional attempt

to place another person in reasonable fear of immediate offensive or harmful

physical contact.  And in order for the Defendant to be guilty of second degree

assault under this theory, the state must prove beyond a reasonable doubt that,

No. 1, the Defendant committed an act with the intent of placing the victim in

fear of immediate offensive physical contact or physical harm, No. 2, that at

that time the Defendant had the apparent ability to inflict offensive physical

contact or physical harm upon the other person, No. 3, that the victim

reasonably feared immediate offensive physical contact or physical harm, and

No. 4, that the Defendant’s actions were not legally justified.

An assault may be committed under this theory without actually

touching, striking, or committing offensive physical contact or harm on

another.  The mere use of threatening words alone does not constitute an

assault.  Words may, however, give actions or accompanying conduct such a

meaning as to constitute an assault.

So again, the important elements of this variety of second degree assault

under Maryland law are that the state has to prove that the Defendant

committed an act with the intent of placing the victim in fear of immediate

offensive physical contact or physical harm, No. 2, that at that time the

Defendant had the apparent ability to inflict that offensive physical contact or

physical harm upon the other person, No. 3, that the victim reasonably feared

immediate physical contact or physical harm, and No. 4, that the Defendant’s

actions were not legally justified.

 Defense counsel made no objection to the trial court’s provision of the additional instruction. 

In closing argument, the State discussed both theories of second degree assault.  In

response, defense counsel attacked the victim’s credibility, asserting that Quarles was not a

reliable or believable witness.  Ultimately, the jury found appellant to be guilty on the charge

of second degree assault, and not guilty on the charge of unauthorized use of a motor vehicle.
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ANALYSIS

I

Appellant asserts that his conviction for second degree assault must be reversed,

“because the trial court failed to give a jury instruction requiring unanimity as to the act or

conduct that was the basis for the guilty verdict.”  Appellant concedes that defense counsel

neither requested a jury instruction requiring unanimity as to the specific act or incident that

formed the basis of his conviction for second degree assault, nor raised any objection to the

jury instructions that were provided by the trial court.  He asserts, however, that this Court

should undertake plain error review to consider whether the trial court’s failure to provide

a unanimity instruction, sua sponte, vitally affected appellant’s constitutional right to a

unanimous verdict.   Appellant suggests that the issue raised in the instant appeal is a matter

of first impression in Maryland. 

In response, the State contends that plain error review is not warranted in this case. 

The State asserts that the trial court did not commit any error, much less plain error, by

failing to provide the instruction that appellant now suggests was required.    Maryland law,

the State suggests, is heretofore silent as to whether a unanimity instruction is required in

cases such as the one before us; therefore, the State concludes, any error in the trial court’s

failure to provide the instruction could not have been plain error because it was not wrong

under our current law.  The State further asserts that, even if the trial court had provided a
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unanimity instruction, it is unlikely that the outcome of appellant’s trial would have been

different.  

II

A party’s objection to an erroneous jury instruction must be made in a timely fashion

in order to “give the trial court an opportunity to correct the instruction in light of a

well-founded objection.”  Stabb, 423 Md. at 465.  See Md. Rule 4-325(e) (providing, “No

party may assign as error the giving or the failure to give an instruction unless the party

objects on the record promptly after the court instructs the jury, stating distinctly the matter

to which the party objects and the grounds of the objection.”).  Maryland courts have been

“rigorous” in “adhering steadfastly to the preservation requirement.”  Morris v. State, 153

Md. App. 480, 508 (2003), cert. denied, 380 Md. 618 (2004).  

The record is clear that defense counsel did not request a unanimity instruction at any

time during appellant’s trial. Nor did defense counsel raise any objection to the jury

instructions that were provided by the trial court.  Indeed, defense counsel agreed, given the

facts of the case, that it was appropriate for the trial court to instruct the jury regarding both

theories of second degree assault. We must conclude, therefore, that the issue raised by

appellant in the instant case was not  properly preserved for appellate review, and need not

be considered any further by this Court. See Md. Rule 4-325(e); Md. Rule 8-131(a)

(providing generally, that this Court will not decide an issue “unless it plainly appears by the

record to have been raised in or decided by the trial court”).  Appellant asserts, however, that
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the trial court committed plain error by failing to sua sponte instruct the jury that they were

required to unanimously agree regarding which act or acts underlay his conviction for second

degree assault.  

III

This court possesses “plenary discretion to notice plain error material to the rights of

a defendant, even if the matter was not raised in the trial court.”  Danna v. State, 91 Md.

App. 443, 450, cert. denied, 327 Md. 627 (1992).  See also Md. Rule 4-325(e) (delineating

this Court’s power to “take cognizance of any plain error in the instructions, material to the

rights of the defendant, despite a failure to object.”).  Plain error is error that is “so material

to the rights of the accused as to amount to the kind of prejudice which precluded an

impartial trial.”  Diggs v. State, 409 Md. 260, 286 (2009). There are, however, limitations

upon the invocation of plain error review: (1) there must be error (that the defendant did not

affirmatively waive); (2) the error must be “clear and obvious,” i.e., not subject to reasonable

dispute; and (3) the error must be material, meaning that it affected the outcome of the trial. 

Kelly v. State, 195 Md. App. 403, 432 (2010), cert. denied, 417 Md. 502 (2011), cert. denied,

___ U.S. ___, 131 S. Ct. 2119 (2011).  

Even if an appellant is able to satisfy the threshold burden of proving a plain and

material error, this Court need not recognize the error.  Sine v. State, 40 Md. App. 628, 632

(1978).  We will exercise our discretion to recognize plain error only when it is “compelling,

extraordinary, exceptional or fundamental to assure the defendant a fair trial.”  Brown v.
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State, 169 Md. App. 442, 457 (2006) (internal quotation marks omitted).  To be

“extraordinary,” and thus cognizable on review, an error must be more than merely

prejudicial, indeed, more than reversible had the error been properly preserved.  Morris, 153

Md. App. at 511.

We consider several factors in weighing whether an error is sufficiently compelling

to justify plain error review, including: the opportunity to use an unpreserved contention as

a vehicle for illuminating an area of law; the egregiousness of the trial court’s error; the

impact of the error on the defendant; and, the degree of lawyerly diligence or dereliction.  Id.

at 518-24.  “In that regard, we review the materiality of the error in the context in which it

arose, giving due regard to whether the error was purely technical, the product of conscious

design or trial tactics or the result of bald inattention.”  Alford v. State, 202 Md. App. 582,

617 (2011).

Because of the difficulty of demonstrating facts that are sufficiently compelling to

invoke plain error review, it remains “a rare, rare, phenomenon,” especially when the alleged

error involves a missing or erroneous jury instruction.  Morris, 153 Md. App. at 507.  See

also Martin v. State, 159 Md. 189, 196 (2005) (The plain error hurdle, “high in all events,

nowhere looms larger than in the context of alleged instructional errors.”),  cert. denied, 391

Md. 115 (2006); Kelly, 195 Md. App.  at 432 (“[A]ppellate review under the plain error

doctrine ‘1) always has been, 2) still is, and 3) will continue to be a rare, rare phenomenon.’”)

(citations omitted).
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IV

Appellant’s argument on appeal is premised upon his contention that the jury was

presented with evidence of multiple acts by appellant that could have formed the basis for

the single count of second degree assault with which he was charged.    In support of his5

theory, appellant cites several cases from other jurisdictions wherein courts have considered

multiple acts cases and held that the trial court was required to provide an instruction

requiring the jurors to unanimously agree regarding which alleged act or acts constitute the

charged offense.   We are not persuaded that the foreign precedents cited by appellant are6

applicable in the instant case. 

Although a conviction for second degree assault may be premised upon a single act,

it is not clear that second degree assault is necessarily a single-act offense.  The intent to

frighten variety of second degree assault seems particularly suited to a continuing course of

Appellant was originally charged with committing an assault against the victim “on5

or about 2/20/13.”   Just before the jury was sworn in appellant’s trial, the State moved to

amend the charging document to include acts committed by appellant on or about “February

18  though February 20 , 2013[,]” an amendment to which defense counsel assented.th th

Appellant thus waived any objection that the amended indictment was duplicitous by failing

to raise a proper objection prior to trial in accordance with Md. Rule 4-252(a).    

The cases cited by appellant generally hold that, where the evidence indicates that6

more than one distinct criminal act has been committed, but the defendant is charged with

only one count of criminal conduct, the jury must be unanimous as to which act or incident

constitutes the crime.  See Melina v. People, 161 P.3d 635, 639 (Colo. 2007); State v. Davis,

61 F.3d 701, 707 (Kansas 2003); State v. Jones, 29 P.3d 351, 359-62 (Hawaii 2001); R.A.S.

v. State, 718 So.2d 117, 122 (Ala. 1998); State v. Saluter, 715 A.2d 1250, 1256 (R.I. 1998);

State v. Kitchen, 756 P.2d 105, 109 (Wash. 1988); Covington v. Alaska, 703 P.2d 436, 440-

41 (Alaska App. 1985); State v. Petrich, 683 P.2d 173, 178 (Wash. 1984).
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conduct analysis, where multiple acts and statements of a defendant, viewed conjunctively,

support an inference that the defendant possessed the requisite intent to frighten the victim. 

In the instant case, the language of the amended indictment alleges that appellant’s assault

of Quarles occurred over the course of several days, on or about “February 18  thoughth

February 20 , 2013.”  Thus, logically, the State intended to encompass multiple acts andth

statements by appellant that occurred during the defined period as the basis for the single

count of second degree assault.  

Our review of the evidence presented by the State indicates that during the period

alleged in the amended indictment, appellant repeatedly engaged in physical contact with

Quarles and made multiple threatening statements to Quarles, any one of which could have

independently formed the basis for a second degree assault conviction.  The manner in which

the State presented this case, however, suggests that all of appellant’s assaultive acts and

threatening statements that were made during the defined three-day period, and were causally

connected and consistently motivated by appellant’s singular intent to discourage Quarles

from engaging in physical relationships with other men.  The evidence arguably indicated

that it was the combined effect of all of appellant’s actions and threats that ultimately

culminated in Quarles, early in the morning on February 21, 2013, jumping from the window

of her second-floor bathroom in order to get away from appellant.

We are persuaded that the State’s case against appellant was a continuing conduct

case, rather than a single act case.  Maryland law is clear that where distinct acts are part of
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a continuing course of conduct, the jury need not be unanimous regarding which of the acts

form the basis for the conviction so long as they unanimously agree that there was evidence

supporting each of the required elements of the offense.  See e.g. Crispino v. State, 417 Md.

31, 49-50 (2010)(considering the continuing course of conduct offense, sexual child abuse,

holding that the jurors need not be unanimous as to which specific act supported the finding

of abuse).  In the absence of any published Maryland opinion delineating in which cases, if

any, a unanimity instruction might be required, we are persuaded that the question raised by

appellant is not a well-settled issue of Maryland law. Given such uncertainty in the state of

the law, the trial court’s failure to sua sponte provide a unanimity instruction could not have

been plain error. See James v. State, 191 Md. App. 233, 247, cert. denied, 415 Md. 338

(2010).  We decline, therefore, to address the arguments raised in appellant’s brief any

further.  Morris, 153 Md. App. at 507 (“[T]he exercise of our unfettered discretion in not

taking notice of plain error requires neither justification nor explanation.”), cert. denied, 380

Md. 618 (2004).

JUDGMENT OF THE CIRCUIT COURT

FOR BALTIMORE COUNTY AFFIRMED; 

COSTS TO BE PAID BY APPELLANT.
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