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The Circuit Court for Baltimore City entered a confessed judgment against appellant,

Stanley Keyser, and in favor of appellee, Orlo Holdings NY, LLC.  The court denied

appellant’s motion to vacate the judgment.  Appellant presents two questions for our review:

“1. Did the court err in not finding under MD Rule 2-611(e) a

sufficient basis for an actual controversy as to the meritorious

defense of Statute of Limitations to the Confessed Judgment

action wherein the court should have vacated the Confessed

Judgment?

2. Did the court err in failing to recognize that Orlo’s Response

in Opposition to Keyser’s Motion to Vacate was in fact Orlo’s

defense to Keyser’s Statute of Limitations, Assertion as to the

Pledge, Forbearance, and Tolling Agreement?  In fact, Orlo’s

Defense is one that has yet to be proven.  Keyser has a right to

have Orlo prove the validity of the Pledge, Forbearance, and

Tolling Agreement.”

We find no error and shall affirm.

I.

On July 21, 2010, appellee filed a complaint against appellant in the Circuit Court for

Baltimore City alleging that appellant was in debt to appellee and had defaulted on a

promissory note giving appellee the power to confess judgment.  The court issued a Notice

of Confessed Judgment on August 4, 2010.  On September 6, 2013, more than three years

later, appellant filed a motion to vacate the judgment.   He alleged that the entire principal1

Appellant’s motion to vacate the default judgment was filed three years after the1

judgment was entered, a period far in excess of the 30 days provided in Maryland Rules

2-611 and 2-321 for a defendant in a confessed judgment action to file a motion to vacate the

judgment.  At the hearing below, however, appellee’s counsel admitted that they had been
(continued...)



amount and any accrued interest not included in his regular interest payments was due under

the note on May 8, 2007.  Since appellee’s action was filed on July 21, 2010, appellant

claimed that the action was untimely and barred by the three year statute of limitations.  The

circuit court disagreed and denied the motion.

Appellant signed a promissory note on November 8, 2006, promising to repay

appellee $500,000 in principal, along with interest, fees and expenses.  The repayment term

in the note stated as follows:

“2.  Repayment Term.  [Appellant] shall make monthly

payments of interest only on the outstanding Principal Amount

of this Note at the rate set forth herein commencing on

December 1, 2006, and the first of each month thereafter until

and including May 1, 2007 and on May 8, 2007 (the “Maturity

Date”), the entire amount of the unpaid Principal Amount, as

well as all accrued and unpaid interest and all other sums due

under this Note that remain unpaid shall be repaid in full.

[Appellant] acknowledges and agrees that a bullet payment of

the outstanding Principal Amount and any accrued but unpaid

interest, fees or expenses due under this Note shall be required

on the Maturity Date.”

The note listed fourteen possible “Events of Default,” two of which are at issue in this case. 

First, paragraph (a) provided that the “failure of [appellant] to pay any of the Obligations on

the due date, whether by demand or otherwise” was an event of default under the note. 

Paragraph (l) outlined another possible event of default, the “Prospect of Payment or

(...continued)1

unable to obtain any proof from appellee’s former counsel that appellant had been served. 

At the hearing, the court asked “So, you’re, essentially, prepared to waive any timeliness

concern?”  Appellee’s counsel answered in the affirmative.
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Performance” as “[t]he determination in good faith by [appellee] that the prospect for

payment or performance of any of the Obligations is impaired for any reason.”  The term

“Obligations” was defined to include not only appellant’s obligations under the note itself,

but the “full and punctual observance and performance of all present and future duties,

covenants, and responsibilities due to [appellee] by [appellant] of any nature

whatsoever . . . .”

Among other remedies, appellee had the power, under the terms of the note, to confess

judgment.  The paragraph explaining that remedy elaborates, in pertinent part, as follows:

“14.  Confession of Judgment.  Upon the occurrence of any

Event of Default hereunder, [appellant] authorizes any attorney

admitted to practice before any court of record in the United

States to appear on behalf of the [appellant] in any court having

jurisdiction in one or more proceedings, or before any clerk

thereof or prothonotary or other court official, and to CONFESS

JUDGMENT AGAINST [APPELLANT], WITHOUT PRIOR

NOTICE OR OPPORTUNITY OF [APPELLANT] FOR

PRIOR HEARING, in favor of [appellee] for the full amount

due on this Note (including the outstanding Principal Amount,

accrued interest and any and all other costs, fees, expenses and

late charges) plus court costs and an attorneys’ fee of 15%.”

Appellant made twenty-five interest payments on the note, approximately one per month

from December 8, 2006 through December 11, 2008.  

After appellant stopped making his payments, appellee filed a complaint against him

in spring 2009.  On May 16, 2009, appellant signed a “PLEDGE, FORBEARANCE AND

TOLLING AGREEMENT” in which he acknowledged his debt and made certain promises
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to appellee in exchange for appellee’s promise to forbear exercising its rights under the Note. 

The forbearance agreement stated, inter alia, as follows:

“RECITALS

A.  Pursuant to the terms of that certain promissory note, dated

as of November 8, 2006, a copy of which is attached hereto as

Exhibit A (the “Note”), [appellant] borrowed Five Hundred

Thousand Dollars ($500,000) from [appellee] (the “Loan”).

* * *

E.  The Loan is in default as a result of the failure to satisfy the

outstanding amount due under the Note (the “Default”).

F.  [Appellee] has made a claim against [appellant] in

connection with the amount due under the Loan . . .

* * *

I.  In consideration of [a variety of pledges involving appellant

and several companies in which he owned or expected to own

an interest], as described below, [appellant] has requested that 

[appellee] forbear from exercising its rights and remedies

available under the Note in accordance with the terms set forth

herein. 

* * *

1.  [Appellant] acknowledges that the outstanding balance of

$692,258.99 is owing under the Loan, without any offset or

abatement whatsoever, and subject to the terms of this

agreement, [appellant] is absolutely and unconditionally liable

therefor, together with all accrued interest, legal fees and

charges thereon.  [Appellant] further acknowleges that the Note

constitutes valid and bona fide obligations of [appellant], that

the Note remains in full force and effect, in accordance with its

terms, as of the date of this Agreement, that the same have not

been modified, other than as set herein . . . .”
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The forbearance agreement was signed by appellant a total of three times: once as an

individual and twice in his capacity as an agent of a corporation and an LLC, respectively. 

Although there was a line for appellee’s signature, appellee left the line blank.

On July 21, 2010, appellee filed a complaint in the Circuit Court for Baltimore City

alleging that two events triggering default had occurred: appellant had not made timely

payments on the note, and appellee had a good faith belief that appellant’s ability to pay was

impaired.  Appellee prayed that judgment by confession be entered against appellant for

$602,916.73, additional interest at the rate of $263.89 per day from the date of filing until the

date of judgment, legal fees of $4,070 and any additional legal fees, collection costs or post-

judgment interest that might be incurred.  Appellee attached a copy of the note to the

complaint.  It did not, however, attach a copy of the forbearance agreement.  Appellee

referenced the forbearance agreement in paragraph 15 of the complaint, but incorporated only

paragraphs 1-14 under its first and only count, “Action on the Note.”  The court entered

judgment for $606,986.73 plus interest.

Appellant filed a motion to vacate the judgment by confession on September 6, 2013. 

He argued that the entire balance of the loan had been due on May 8, 2007.  He admitted that

he “never paid said $500,000 and therein defaulted on the Note” but noted that this default

took place “as of May 8, 2007.”  This would have made the final date for filing a confessed

judgment complaint within the statute of limitations May 8, 2010, he contended, but appellee

did not file the instant case until July 21, 2010.  Appellee argued that the clock had re-started
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when appellant acknowledged the debt in the forbearance agreement on May 16, 2009.  After

a hearing, the circuit court ruled in favor of appellee.  This timely appeal followed. 

II.

Before this Court, appellant argues that the circuit court should have vacated the

confessed judgment and ordered a trial on his statute of limitations defense.  The statute of

limitations began to run, according to appellant, on May 8, 2007, the day that the note first

became due.  To the extent that the forbearance agreement might toll the statute of

limitations, appellant argues that the validity of the forbearance agreement has neither been

proven nor litigated and that this dispute must be resolved at trial.  Finally, appellant avers

that appellee admitted that the statute of limitations was a meritorious defense at the hearing.

Appellee presents two responses.  First, appellee disagrees with appellant that the

statute of limitations began to run on May 8, 2007.  While that was certainly true at the time,

appellee argues that when the forbearance agreement was signed on May 16, 2009, it

restarted the clock.  An acknowledgment of a debt and promise to repay revives a debt and

starts the clock running anew, he alleges.  Furthermore, in this case appellant promised to toll

the running of the statute.  Finally, appellee posits that, even if the statute of limitations

began to run on May 8, 2007 and was never tolled, the statute of limitations for an action on

a negotiable instrument that is payable at a definite time is six years, not three.
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III.

Under Maryland Rule 2-611(e), “[i]f the court finds that there is a substantial and

sufficient basis for an actual controversy as to the merits of the action, the court shall order

the judgment by confession opened, modified, or vacated . . . .” Whether the evidence

proffered by a defendant seeking to open, modify or vacate a confessed judgment qualifies

as a “meritorious defense” is a question of law, which we review de novo.  Pease v.

Wachovia SBA Lending, Inc., 416 Md. 211, 220-21 (2010).

For the purposes of Rule 2-611(e) “a ‘meritorious defense’ is not necessarily a defense

to the merits of the transaction from which the note arose, but it is a defense that has merit.” 

Young v. Mayne Realty Co., Inc., 48 Md. App. 662, 666 (1981).  Although statutes of

limitations are procedural in nature, a defense based on a statute of limitations is considered

a defense as to the merits.  Id. at 665-66.  Nonetheless, appellant’s reliance on the case as

binding us to vacate the judgment below merely because the statute of limitations has been

raised stretches the case too far.  In Young, the only evidence of any forbearance agreement

that may have tolled the statute of limitations was an affidavit by Mayne stating that Young

had told him that he owed the money.  Id. at 667.  Young filed a conflicting affidavit stating

that no such conversation had ever taken place, and that he never considered himself

obligated under the promissory note.  Id.  The court reasoned that “if the evidence is such that

persons of ordinary judgment and prudence could fairly draw different inferences from it, the

controversy should not be decided as a matter of law . . . .”  Id. at 668.  It concluded that

7



there was an actual controversy between the parties worthy of a trial on the merits and that

the appellant in that case had therefore presented a meritorious defense.  Id. at 668-69.  The

case establishes that the fact that the statute of limitations is procedural in nature does not

preclude a defense based thereon from being a defense “as to the merits” within the meaning

of Rule 2-611's predecessor.  It does not, however, stand for the proposition that any

allegation regarding the statute of limitations is sufficient to reopen the case, nor does it

preclude us from considering additional documents, such as the forbearance agreement cited

by appellees.   In order to prevail, appellant must present not only a defense cognizable under2

Rule 2-611, but also evidence that the defense is actually in dispute in this case. 

Appellant’s claim that appellee admitted that the statute of limitations was a

meritorious defense suffers from similar confusion.  In support, he cites a portion of the

transcript where appellee’s counsel stated as follows:

“We don’t contest that a statute of limitations defense is a, is a

meritorious defense.  But what I do, we do contest is that there’s

an actual or a substantial sufficient basis for that controversy as

shown through the forbearance agreement.”

Appellant’s argument that we cannot consider the forbearance agreement because it2

was only mentioned in paragraph fourteen of the complaint, which was not incorporated

under the cause of action, is without merit.  Paragraph sixteen, the first paragraph under the

count, states that the “allegations of the foregoing paragraphs 1 through 14 inclusive are

incorporated here by reference as if set out here in full.” (emphasis added).  It is followed by

a second paragraph sixteen.  Appellee apparently added a paragraph and failed to re-number

the paragraphs and the modify the text in paragraph sixteen correctly.  From a reading of the

entire complaint, it is obvious that we are dealing with a mere typographical error.  
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We do not interpret this passage as an admission.  Appellee was faced with clear case law,

i.e., Young, stating that a defense based on the statute of limitations could be a “defense on

the merits.”  Appellee conceded this point.  An admission that a certain defense could qualify

as a defense as to the merits, however, is very different than an admission that in this case

it actually does constitute a defense.  That appellee meant to concede only the former is

evidenced by the second sentence of the statement, in which appellee contests the existence

of any “actual or substantial controversy” in this case.  

Appellant can succeed only if he is able to show, on the basis of all the evidence

presented, that there is a substantial and sufficient basis for actual controversy as to whether

the complaint was filed within the statute of limitations.  He has not done so here.  Even

applying a three year statute of limitations, appellee’s complaint was timely.  Appellant

argues that the statute of limitations began to run on May 8, 2007, when the note first became

due.  Appellee could have opted to sue appellant for the balance of the note at that point. 

Appellee opted instead to continue accepting interest payments from appellant until

December 2008 and first made a claim against appellant in 2009.  On May 16, 2009,

appellant signed the forbearance agreement, acknowledging the debt, unconditionally

promising to pay appellee, requesting that appellee forbear from exercising his rights under

the note and agreeing that the “running of any statute of limitations . . . with regard to any

claim by the Lender against Stanley, , is hereby tolled . . . .”

9



Appellant argues that the clause purporting to toll the statute of limitations should be

declared invalid by this court.  We need not address that issue here.  Our decision rests not

on the clause purporting to toll the statute of limitations, but on the acknowledgment of the

debt and promise to repay.  This is not a case where a plaintiff has filed a claim clearly

outside of the statute of limitations and is relying solely on the tolling clause for support. 

Regardless of the validity of the clause, in this case appellant unconditionally acknowledged

the debt and promised to pay in a forbearance agreement that he signed one year and two

months before the complaint was filed.  Because we find that the statute of limitations began

to run as of the date of the forbearance agreement, the validity of the tolling provision is

irrelevant.  Likewise, the fact that appellee did not sign the agreement and that appellee’s

performance of the agreement is unproven is irrelevant.  In this case, the forbearance

agreement has a dual nature.  It contains both an unconditional acknowledgment of the debt

on the part of appellant and a bilateral contract between appellant and appellee regarding a

series of transactions that the parties hoped would settle the debt.  Whether appellee signed

the forbearance agreement and performed goes only to the latter function and does not affect

the fact that the agreement also contained an unconditional acknowledgment of the debt,

signed by appellant.

In Maryland, an express unconditional promise to pay an existing debt “removes the

bar created by the statute of limitations and revives the debt.”  Potterton v. Ryland Grp., Inc.,
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289 Md. 371, 374 (1981).  The Court of Appeals has described the rationale behind the rule

as follows:

“The Act of Limitations . . . was only intended to protect a party

where the presumption arising from lapse of time is, either, that

the debt has been discharged, or never existed, and not to protect

him from a debt acknowledged by himself to be still due and

unpaid, with no excuse for not paying it than the supposed bar

created by the Act.”

Id. at 376.  Statutes of limitations protect debtors from the loss of evidence, particularly the

loss of evidence of payment of the debt.  Id.  When he signed the forbearance agreement,

appellant acknowledged the continued existence and validity of the debt and reaffirmed his

intention to pay.  This conduct alleviates any concern that the debt had been paid or had

never existed.  Under Maryland law, the forbearance agreement revived the debt and

restarted the running of the statute of limitations.

Appellant moved to vacate the judgment by confession against him on the basis that

appellee’s complaint was untimely under § 5-101 of the Courts and Judicial Proceedings

Article.  While more than three years passed between the date that the note became due and

the day that appellee filed the complaint in this case, the forbearance agreement signed by

appellant on May 16, 2009 contained an acknowledgment of the debt and unconditional

promise to repay.  The statute of limitations began running from this date, not from the date

appellant first defaulted on the note.  Even assuming, without deciding, that a three year
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statute of limitations applies, appellee’s complaint was  timely.  The circuit court was correct

in holding that appellee’s complaint was timely filed, and we affirm. 

JUDGMENT OF THE CIRCUIT

COURT FOR BALTIMORE CITY

AFFIRMED.  COSTS TO BE PAID BY

APPELLANT.
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