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 On July 19, 2012, an indictment was filed in the Circuit Court for Baltimore City 

charging appellant, Sebastian K. Aseneh, with attempted rape in the first-degree, attempted 

rape in the second-degree, third-degree sex offense, fourth-degree sex offense, and second-

degree assault.  On October 10, 2012, Aseneh filed an omnibus motion pursuant to 

Maryland Rule 4-252, wherein he moved to dismiss for a denial of his constitutional right 

to a speedy trial.  Following several postponements, Aseneh renewed his motion for a 

speedy trial on August 6, 2013.  After hearing the matter on October 25, 2013, the circuit 

court denied Aseneh’s motion. 

 A jury trial was held on October 28-31 and November 1, 2013.  On November 4, 

2013, the jury returned with a verdict of guilty of second-degree assault and not guilty of 

the remaining charges.  On November 5, 2013, the circuit court sentenced Aseneh to three 

years’ incarceration, all suspended, with credit for time served, to be followed by 18 

months of probation.  On November 14, 2013, Aseneh timely appealed. 

Questions Presented 

 

 Aseneh presents the following questions: 

 

1.  Did the trial court err in denying Appellant’s motion for a speedy trial? 

 

2.  Did the trial court err in precluding Appellant from testifying to what 

Ms. Richardson said to him during the events in which she claimed he 

assaulted her? 

 

3.  Was the evidence sufficient to support Appellant’s conviction for 

assault? 

 

We answer “yes” to the first question and vacate Aseneh’s conviction.  As such, we need 

not address the remaining questions. 
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Facts 

 

On the evening of April 6, 2012, Dionne Richardson was working as an exotic 

dancer at the Oasis Club on Baltimore Street, in Baltimore, Maryland.  Richardson testified 

that at approximately 11 p.m. that night, she spoke to Aseneh on the phone and Aseneh 

stated that “he was thinking about coming down.”  Richardson had met Aseneh when she 

“first started dancing three years [prior]” at a different club, and he had since become “a 

regular.”  According to Richardson, Aseneh “seemed like a regular guy” who was 

“friendly” and “shy.” 

When Aseneh arrived, Richardson was sitting at the bar with “the regular girls and 

customers” and wearing a “regular dance outfit” that consisted of a cropped top and thong 

bottom.  Aseneh bought a drink for Richardson, which entitled him to a free lap dance in 

the open area of the club.  This lap dance differed from the $150 lap dance that lasts 

approximately 30 minutes in an upstairs room. 

Thereafter, Aseneh asked for a private lap dance upstairs.  After clearing it with the 

club’s owner, Richardson and Aseneh went upstairs to a small room with wooden walls 

and a bench.  Richardson began dancing for Aseneh but, while she was dancing, her god 

sister, Courtney Culpepper – a fellow exotic dancer – kept texting her cell phone.  

According to Richardson, Aseneh “got mad” after the dance and “said that he paid to come 

up here to get more than what he got.”  She continued: 

And when I got up to start to leave, he, like, pushed me down.  He choked 

me with one hand.   

*     *     * 

He had, like one hand around my neck.  And he was choking me.  And I was 

- - by then the upstairs was open, so I was yelling help, but nobody could 
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really hear me.  And, like, my sister was calling my phone, so I was really 

trying to, like, get the phone back so I could talk to her.  Because by then he 

had my phone too. 

 

 And he kept saying that he wanted a baby girl and I didn’t know him 

or what he was capable of.  And I was just begging him to get my phone back 

and get off of me. 

 

 And once, I guess, he realized what he was doing, his stuff was 

exposed and he was, like, this close to me.  And I guess he realized what he 

was doing and he just rushed out of the room, but the room was locked 

though, so he had to unlock it. 

 

Aseneh then “rushed out of the room really quickly,” and Richardson ran after him down 

the stairs.  Richardson told the bouncer at the door that Aseneh “really choked me and tried 

to rape me,” and the bouncer threw Aseneh out of the club.  The bouncer did not call the 

police at that time because he “actually didn’t know if it was true or not.” 

 After the incident, Richardson, who was “crying hysterically,” went upstairs, 

changed her clothes, and went home.  Upon arriving at her house, Richardson called the 

police.  Subsequently, the officer who responded took Richardson to Mercy Hospital where 

she was examined, a rape kit was performed, and a special light was used to look for 

bruising around her neck.  Neither the examining nurse nor the emergency room physician 

found any bruising on Richardson’s neck. 

 On April 12, 2012, the police arrived at Richardson’s house and showed her a photo 

array from which she selected Aseneh’s photo.  On April 13, 2012, the police interviewed 

Aseneh at the station.  On June 27, 2012, Aseneh was arrested.  He was arraigned on 

September 28, 2012, and his trial was scheduled for November 29, 2012. 
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 On the scheduled day of trial, the State requested a postponement, noting that the 

results of a DNA test were “not back yet.”  Counsel for Aseneh “vigorously oppose[d]” the 

postponement, but the circuit court granted the State’s request with a new trial date of 

January 23, 2013.  The court added that “[i]f it’s not tested by then, it may raise some other 

issues.” 

 On January 23, 2013, the State requested another postponement because although 

the DNA report had been completed, it was still “in the review process,” which could last 

“another two to three weeks.”  Again, defense counsel noted a “very strenuous and 

vigorous objection,” stating that they had two out-of-state witnesses who may not be 

available should the trial be postponed.  In addition, defense counsel argued that DNA 

evidence was not necessary because Aseneh “admit[ted to having] oral sexual contact” 

with Richardson.  Thereafter, the circuit court found good cause for postponement and 

scheduled a new trial date of March 25, 2013.  The court noted, however, that “[t]his is the 

last State’s postponement . . . for DNA.” 

 On March 25, 2013, the State requested another postponement because the first 

responding officer in the case was hit by a car and would be out for the next three to four 

weeks.  According to the State, the officer was a “necessary witness.”  In response, defense 

counsel argued that “[t]his patrol officer’s testimony is about a grain of sand to this case,” 

and that Aseneh was “totally willing to allow whatever’s in his report, whatever the State 

wants to stipulate into.”  Defense counsel also noted the Hicks1 date of March 28, 2013, 

                                              
1 State v. Hicks, 285 Md. 310 (1979).  Maryland Rule 4-271(a), which amended the 

120-day provision established in Hicks to 180 days, provides that “[t]he date for trial in the 
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and informed the circuit court that Aseneh had been “deteriorating” in jail, as he has been 

“beaten up” and placed in protective custody.  After hearing from counsel, the circuit court 

found that there was good cause to postpone the case and set a new trial date of May 28, 

2013. 

 On May 28, 2013, the circuit court informed counsel that it could not “obtain a 

courtroom . . . where you’ll have an opportunity to try this case.”  As such, the court found 

good cause to postpone the trial to July 25, 2013. 

 On July 25, 2013, the prosecutor who was trying the case was unavailable and, 

therefore, the circuit court postponed the trial to September 25, 2013. 

 On September 25, 2013, defense counsel requested a postponement, citing a “long 

. . . standing reservation to be outside of the United States starting October 1st through the 

15th.”  The trial was then postponed to October 21, 2013. 

 On October 21, 2013, one of the State’s witnesses – the nurse who examined 

Richardson – was unavailable, and the parties agreed to postpone the trial for another week.  

 On October 25, 2013, the circuit court held a hearing on Aseneh’s motion to dismiss 

based upon a Hicks violation as well as his renewed motion for a speedy trial.  In his written 

motions, Aseneh had asserted that there had been “no adequate reason for the delay in the 

instant matter,” and that he had been “severely prejudiced by the delay.”  Specifically, 

Aseneh averred: 

                                              

circuit court shall be set within 30 days after the earlier of the appearance of counsel or the 

first appearance of the defendant . . . and shall not be later than 180 days after the earlier 

of those events.”  
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Out of State witnesses can no longer come to Court, and other witnesses are 

not available, and given the long period of elapsed time finding new 

witnesses and evidence has become virtually impossible.  In addition, the 

charges in this matter have caused the Defendant a great deal of anxiety, 

stress and concern, as well as physical harm suffered while incarcerated, all 

of which have been unreasonably and unjustifiably exasperated by the length 

of delay in bringing the case to trial.   

 

During the motions hearing, defense counsel informed the circuit court that “all this time 

[Aseneh] has been held at the State’s insistence without bail,” “is still being held without 

bail,” and that he is “languish[ing] in jail.”   

After hearing from counsel, the circuit court denied both of Aseneh’s motions, 

stating, in pertinent part:2 

 As to the Constitutional violation, the Court again, considering the 

four factors or the balancing test set forth in Barker v. Wingo, [407 U.S. 514 

(1972)] then it’s non - - there’s no dispute as to the length of the delay of one 

year and three months, and it’s presumptively of the prejudicial layer of 

Constitutional dimension, then there’s clearly no issue of the Defendant’s 

assertion of his right early on to - - to a speedy trial.[3] 

 

 The Court looking at the reasons for the delay and who they may be 

attributable to, the first delay of November 29th was clearly attributable to 

the State due to incomplete or waiting for DNA results.  The Court considers 

that . . .  I believe that’s a neutral reason. 

 

 The next delay on January 23rd, the results were in but I guess waiting 

their review.  The Court finds that it’s not quite neutral but attributable to the 

State, but not weighing heavily because of the scientific nature of that. 

 

 As to the March 25th delay, and that is the witness - - the officer being 

unavailable - - and I believe that was one where he was struck by a car? 

                                              
2 As the denial of Asenseh’s motion to dismiss pursuant to Hicks is not presently 

before us, we omit that portion of the circuit court’s ruling. 
 
3 During the motions hearing, the prosecutor conceded that Asenseh had “asserted 

his right to a speedy trial” and “that we have here a delay of what would be considered to 

be a Constitutional delay.” 
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*     *     * 

 The Court finds because he was struck by a car that that is neutral. 

 

 As to the unavailability of courts on May 28, 2013, that is attributable 

to the State, generally, and I’m the State, but it weighs less heavily on the 

State since it’s beyond - - it’s attributable to the busy dockets here. 

 

 As to the July 25th delay, and that is the State being unavailable, the 

Court does attribute that to the State, and the last postponement of September 

25th, no courts are available, that again is attributable to the State but 

somewhat neutral. 

 

 And then, I guess, the last one . . . I’m not attributing this to anybody, 

that Defense counsel was unavailable. 

 

 As to the prejudice associated with it, there was proffer to the Court 

that the - - at least one of the witnesses or there may have been witnesses on 

the part of the Defense who would be character witnesses who was 

inconvenient because of the number of times they had to travel out-of-state.  

That’s the prejudice that was at least proffered to the Court though. 

 

 The Court, though, in considering all those factors, and I guess in 

weighing the justification of delay against the prejudice of the accused, the 

Court’s analysis, in this case, the Court does not find that there was a 

Constitutional violation.  And so the Court will deny the Motion to Dismiss 

on Constitutional grounds as well. 

 

 The case proceeded to trial on October 28, 2013.  At the close of the State’s case, 

Aseneh made a motion for judgment of acquittal, which was denied.  Aseneh then testified 

in his own defense. 

 Aseneh stated that he contacted Richardson by phone on the night of April 6, 2012, 

and arranged to meet her at the Oasis Club.  Upon his arrival, Richardson “asked [him] to 

buy her a . . . $25 drink,” which entitled him to a free 15-20 minute lap dance at the back 

of the club’s first floor.  Aseneh then gave Richardson $150 for an extended private lap 
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dance.  He admitted that he did not know exactly what the $150 bought him, but he stated 

that he “had an idea” and that “[i]f I please her she will please me back.” 

 Aseneh and Richardson were led to a room upstairs, where Richardson “took off her 

bikini bottom,” “sat in the corner . . . with her leg in the air . . .  holding the Blackberry cell 

phone with both hands close to her chest” while Aseneh performed “two 15-minute 

sessions” of oral sex.  According to Aseneh, after the first 15 minutes, “all of a sudden [he] 

saw fluid and . . . thought that was urine all over” his face, clothes, and shoes.  He stood 

up, removed his glasses, and tried to get the fluid off, “but she kept on doing it.  The fluid 

kept on coming out for like maybe a minute.”  Aseneh testified that this occurred again 

during the second 15-minute session.  After that, he “stood up and said I couldn’t do this 

anymore,” responded to Richardson that he had “no more money” left for a tip, and left the 

room. 

 As Aseneh was trying to leave the club, he heard Richardson call to the bouncer, 

prompting Aseneh to tell Richardson, “I did not choke you.  What are you talking about?  

I did not touch you.”  A second girl then punched Aseneh in the face, right before the 

bouncer put him in a choke hold, and took him out of the club.  After an unsuccessful 

attempt to tell a police officer on the street what happened, Aseneh eventually walked away 

and went home. 

Discussion 

 

Aseneh argues that the circuit court erred when it denied his motion to dismiss for 

lack of a speedy trial.  The State disagrees and urges us to affirm Aseneh’s conviction.  For 

the reasons that follow, we agree with Aseneh. 
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 The Sixth Amendment to the United States Constitution, applicable to the states 

through the Fourteenth Amendment, and Article 21 of the Maryland Declaration of Rights, 

guarantee a criminal defendant the right to a speedy trial.  Henry v. State, 204 Md. App. 

509, 548-49 (2012).  Appellate courts in Maryland have “consistently applied the four 

factor balancing test announced by the U.S. Supreme Court in Barker to address allegations 

that a defendant’s right to a speedy trial . . . has been violated.”  State v. Kanneh, 403 Md. 

678, 687 (2008) (citation omitted).  Those factors are: “[l]ength of delay, the reason for the 

delay, the defendant’s assertion of his right, and prejudice to the defendant.”  Id. at 688 

(quoting Barker, 407 U.S. at 530).  “None of these factors are ‘either a necessary or 

sufficient condition to the finding of a deprivation of the right of speedy trial.  Rather, they 

are related factors and must be considered together with such other circumstances as may 

be relevant.’”  Id. (quoting State v. Bailey, 319 Md. 392, 413-14 (1990)).   

“In reviewing the judgment on a motion to dismiss for violation of the constitutional 

right to a speedy trial, we make our own independent constitutional analysis.” Glover v. 

State, 368 Md. 211, 220-21 (2002) (citations omitted).  “We perform a de novo 

constitutional appraisal in light of the particular facts of the case at hand; in so doing, we 

accept a lower court’s findings of fact unless clearly erroneous.”  Id. at 221 (citations 

omitted).  With this standard of review in mind, we shall address each of the four Barker 

factors, in turn.  

A.  Length of Delay 

 

 First, we note that “the length of the delay, is a ‘double enquiry,’ because a delay of 

sufficient length is first required to trigger a speedy trial analysis, and the length of the 
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delay is then considered as one of the factors within that analysis.”  Kanneh, 403 Md. at 

688 (citation omitted).  The length of delay in this context is measured from the date of 

arrest.  Id.  While there is no bright line rule regarding the length of time that triggers the 

speedy trial analysis, the Court of Appeals has “previously determined that a delay of one 

year and 14 days was sufficiently inordinate . . . such that this Court should engage in a 

speedy trial balancing analysis.”  Id. (quoting Epps v. State, 276 Md. 96, 111 (1975)) 

(internal quotation marks omitted).  In Epps, 276 Md. at 110, the Court of Appeals noted: 

an interval of nine months ‘may be wholly unreasonable under the 

circumstances.’ [Barker,] 407 U.S. at 528, 92 S.Ct. at 2191.  See United 

States v. Butler, 426 F.2d 1275, 1277 (1st Cir. 1970), cited in Barker v. 

Wingo, where a delay of nine months was held overly long, absent a good 

reason, in a case that depended on eye-witness testimony.  In Jones v. State, 

[241 Md. 599 (1966)], this Court applied the constitutional guarantee where 

there was a delay of nearly ten months in a trial for armed robbery.  See also 

Caesar v. State, 10 Md. App. 40, 267 A.2d 750 (1970) (where there was a 

delay of twelve months which was occasioned ‘to meet the convenience of 

individuals’), and Barnett v. State, 8 Md. App. 35, 257 A.2d 466 (1969) 

(where a delay of eight months was sufficiently significant to require a 

remand for further evidentiary findings in connection with the assertion by 

the appellant that a witness who could substantiate a valid defense had 

become unavailable as a result of the delay.)[.] 

 

 In this case, Aseneh was arrested on June 27, 2012, and he was ultimately tried 16 

months later, on October 28, 2013.  We agree with the circuit court that the delay in this 

case was of constitutional dimension to trigger a speedy trial analysis4 and therefore, we 

move on to consider the other Barker factors. 

                                              
4 Although at the motions hearing, the prosecutor acknowledged “that we have here 

a delay of what would be considered to be a Constitutional delay,” the State, on appeal, 

argues that the length of delay should weigh against dismissal “given the complexity of the 

case.”  In support, the State contends that “[a]lthough the defense was willing to stipulate 

that Asenseh’s saliva would be present on the victim’s genitals, the State was permitted to 
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B.  Reasons for the Delay 

 

 We next consider the reasons for the delay and note that “different reasons should 

be assigned different weights[.]”  Kanneh, 403 Md. at 690.  In Barker, 407 U.S. at 531, the 

Supreme Court explained: 

A deliberate attempt to delay the trial in order to hamper the defense should 

be weighted heavily against the government.  A more neutral reason such as 

negligence or overcrowded courts should be weighted less heavily but 

nevertheless should be considered since the ultimate responsibility for such 

circumstances must rest with the government rather than with the defendant.  

Finally, a valid reason, such as a missing witness, should serve to justify 

appropriate delay.   

 

(Footnote omitted). 

 

 1. June 27, 2012 – November 29, 2012: Aseneh was arrested on June 27, 2012, 

arraigned on September 28, 2012, and his trial was scheduled for November 29, 2012.  This 

period of time between the arrest and the first scheduled trial date is generally considered 

pre-trial preparation, which is neutral and not weighted against either party.  See Malik v. 

State, 152 Md. App. 305, 318 (2003) (“Generally, time spent in pre-trial preparation is 

neutral and not charged either to the State or the defendant.”)  (Citation omitted).  This 

approximately five-month period, therefore, is neutral in our analysis. 

                                              

prepare and submit serology and DNA reports for review by the jury during deliberations” 

because “it is the State’s burden to prove to the jury’s satisfaction each element of the 

offense beyond a reasonable doubt.”  We fail to see, however, how DNA evidence would 

bolster the State’s assertion beyond the stipulation that Asenseh committed the charged 

offenses.  Neither first- nor second-degree attempted rape require contact, Md. Code (2002, 

2012 Repl. Vol.), §§ 3-309 & 3-310 of the Criminal Law Article (“CL”), while the “sexual 

contact” required by CL §§ 3-307 & 3-308 for third and fourth-degree sexual offense, 

respectively, were conceded by Asenseh. 
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2. November 29, 2012 – January 23, 2013: This delay occurred because the State 

had not yet received the results of the DNA testing, and the circuit court found this period 

to be neutral.  In Kanneh, 403 Md. at 690, the Court of Appeals stated that when “a 

postponement is the result of the unavailability of DNA evidence, and there is no evidence 

that the State failed to act in a diligent manner, the grounds for postponement are essentially 

neutral and justified.” (Citing Glover, 368 Md. at 226 (“In regard to the State’s initial 

request for postponement, we find no evidence that the State failed to act in a diligent 

manner and therefore, we conclude that these grounds for the postponement were both 

neutral and justified.”  (Emphasis in original)).  Therefore, we agree with the circuit court 

that this approximately two-month period is neutral. 

 3. January 23, 2013 – March 25, 2013: This delay occurred because, although the 

DNA report had been completed, it was still “in the review process.”  The circuit court 

found this period to be “not quite neutral but attributable to the State, but not weighing 

heavily because of the scientific nature.”  Again, we agree.  As this was the State’s second 

request for postponement attributable to DNA evidence, this approximately two-month 

period is chargeable to the State, albeit not heavily.5  See Glover, 368 Md. at 227 (“minor 

delays in obtaining DNA evidence will not be weighed heavily against the State”). 

 4. March 25, 2013 – May 28, 2013: This delay occurred because one of the State’s 

witnesses was hit by a car and was unable to appear in court.  The circuit court found this 

                                              
5 Moreover, as we explained in footnote 4, supra, we fail to see how the DNA 

evidence would help prove the State’s case given Asenseh’s willingness to stipulate to 

engaging in sexual contact with Richardson on the night of the incident. 
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period to be neutral.  As we previously noted, “a valid reason, such as a missing witness, 

should serve to justify appropriate delay.”  Barker, 407 U.S. at 531.  Thus, even though 

Aseneh was willing to stipulate to the missing witness’s testimony, this approximately two-

month period is neutral. 

 5. May 28, 2013 – July 25, 2013:  This delay occurred due to the unavailability of 

a courtroom, and the circuit court found it to be attributable to the State, but “less heavily.”  

We agree.  See Barker, 407 U.S. at 531 (“A more neutral reason such as negligence or 

overcrowded courts should be weighted less heavily but nevertheless should be considered 

since the ultimate responsibility for such circumstances must rest with the government 

rather than with the defendant.”).  

 6. July 25, 2013 – September 25, 2013: This two-month delay occurred due to the 

prosecutor’s unavailability, and the circuit court correctly found it to be attributable to the 

State.  

 7. September 25, 2013 – October 28, 2013: This one-month delay occurred due to 

defense counsel’s unavailability, and the circuit court correctly found it to be attributable 

to Aseneh. 

 Out of the seven postponements requested, three were neutral (accounting for nine 

months), three were chargeable to the State (accounting for six months), and only one was 

chargeable to the defense (accounting for one month).  Accordingly, we agree with Aseneh 

that this second Barker factor, on the whole, weighs in his favor.  

 

 



14 

 

C.  Assertion of Right 

 

 The third Barker factor is whether, and to what extent, a defendant asserts his or her 

right to a speedy trial.  407 U.S. at 531.  The “failure to assert the right will make it difficult 

for a defendant to prove that he was denied a speedy trial.”  Id. at 532.  In this case, both 

at the trial and appellate levels, the State conceded that Aseneh regularly “asserted his right 

to a speedy trial,” and that this factor weighs in his favor. 

D.  Prejudice 

 

 Finally, the “most important factor in the Barker analysis is whether the defendant 

has suffered actual prejudice.”  Henry, 204 Md. App. at 554 (citation omitted).  Prejudice 

is evaluated in the context of the interests that the right to a speedy trial was designed to 

preserve: “(i) to prevent oppressive pretrial incarceration; (ii) to minimize anxiety and 

concern of the accused; and (iii) to limit the possibility that the defense will be impaired.”  

Barker, 407 U.S. at 532.  The Barker Court clarified that, “[o]f these, the most serious is 

the last, because the inability of a defendant adequately to prepare his case skews the 

fairness of the entire system.”  Id.  “We will not discount, however, the effect the other two 

factors have on a defendant. We have previously summarized that these concerns create 

prejudice to the person and prejudice to the defense.”  Malik, 152 Md. App. at 322 (citing 

State v. Wilson, 35 Md. App. 111, 127 (1977), aff’d, 281 Md. 640 (1978)). 

In Aseneh’s motion to dismiss, he argued that: (1) he had suffered physical harm 

while incarcerated; (2) the charges in this matter have caused him a great deal of anxiety, 

stress, and concern; and (3) some of his witnesses were no longer available at the time of 

trial.  As early as March 25, 2013, defense counsel informed the circuit court that Aseneh 
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had been “deteriorating” in jail, as he had been “beaten up” and placed in protective 

custody.  None of this is disputed by the State.   

Because Aseneh was largely blameless for the delay in his trial, “we will afford his 

incarceration and the attendant anxiety associated with that incarceration in his favor.”6  

Malik, 152 Md. App. at 322 (citations omitted).  But, “[c]onsidering the outcome, acquittals 

on all counts except second-degree assault, it is clear that the appellant was effectively 

represented at trial and that the trial delay was not so inordinate as to cause actual prejudice 

to the defense.”  Henry, 204 Md. App. at 555.  Therefore, the fourth Barker factor favors 

Aseneh, but only slightly. 

E.  Balancing the Factors 

 

Under the circumstances of this case, a proper assessment and balancing of the 

Barker factors lead us to conclude that Aseneh’s constitutional speedy trial right under the 

Sixth Amendment was violated.  The delay was of a constitutional dimension; the reasons 

for the delay, if not neutral, were more often chargeable to the State; Aseneh regularly 

asserted his right to a speedy trial; and although the delay did not cause prejudice to 

Aseneh’s defense, it did cause prejudice to his person.  Accordingly, we reverse the circuit 

court’s judgment and vacate Aseneh’s conviction.  

JUDGMENT OF THE CIRCUIT COURT  

FOR BALTIMORE CITY REVERSED.  

COSTS TO BE PAID BY THE MAYOR AND 

CITY COUNCIL OF BALTIMORE. 

                                              
6 Based upon the record, it is unclear whether the circuit court considered the first 

two interests necessary for a determination regarding prejudice. 


