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Appellants, C. Cooper (“C.”), a former student at Wicomico High School (“WHS”), 

and her mother, Vanessa Cooper (“Ms. Cooper”), filed a four-count complaint in the 

Circuit Court for Wicomico County against appellees, Steven Kiggins (“ Kiggins”), 

Lorenzo Hughes (“Dr. Hughes”), and the Board of Education of Wicomico County (the 

“Board”), arising out of the sexual abuse of C. by her teacher, on public school grounds, 

during public school hours.  The Board and Dr. Hughes, the principal, moved to dismiss 

all of the claims against them and the circuit court granted their motion.   

Appellants filed a motion for summary judgment, which was denied during a pre-

trial conference.  The case was scheduled for trial when appellants requested a 

postponement, which the circuit court denied.  Subsequently, appellants moved to 

voluntarily dismiss their complaint, without prejudice, which was granted.  Appellants 

noted an appeal, and presented three questions for our consideration:  

1. Was it reversible error for the Judge to dismiss the [a]ppellants’ [c]ase 

against the Wicomico County Board of Education when [a] its attorneys’ 

failed to show up in court to support their motion for dismissal (on behalf 

of the school principal) and the court denied it, [b] the Board of Education 

failed to enforce its Code of Conduct, which enabled a teacher to commit 

(and plead guilty to) Sex Abuse of a Minor, and [3] the negligence by the 

Board of Education in not enforcing its Code of Conduct, in any 

meaningful fashion, to deter the crime against the child/[a]ppellant is an 

independent and separate act from the crime committed, legally 

prohibiting the Board or its principal from dismissal from the case?  

 

2. Was it reversible error for a Judge to deny Coopers’ motion for summary 

judgment based on admissions from Kiggins and thereafter [a] inform the 

parties that he had “ties” to a defendant and witness, [b] inform the parties 

that he served on a legal committee for a school investigating sex abuse 

of a minor, and [c] recuse himself after Coopers filed a motion asking for 

such?  
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3. Was it reversible error for a Judge to deny (on trial day) Coopers’ request 

(made 6 days before trial) for an emergency postponement in light of [i] 

a request by the therapist for the abused child that a little more treatment 

be permitted before the young lady is forced to “face” her abuser, [ii] 

Coopers had not requested any postponements or delays during the entire 

trial, [iii] counsel for Kiggins did not oppose the brief postponement, [iv] 

depositions for the doctors had been postponed after notification that the 

victim of the abuse needed more treatment before “facing her abuser”, [v] 

the assignment commissioner for the court had secured a date for 

rescheduling the trial, [vi] counsel for Coopers assured the court that the 

victim would testify at the rescheduled trial due to the special emphasis 

the therapist would place on such in treatment, and [vii] denying the 

postponement request forced a dismissal of the case without prejudice (as 

agreed to by the parties) since counsel for Coopers could not force the 

victim into trial without violating the Maryland Rules of Professional 

Conduct, Rule 3.2 (which is a professional obligation to expedite 

litigation consistent with the interests of the client)? 

 

For the reasons outlined below, we shall dismiss the appeal. 

 

FACTUAL AND PROCEDURAL HISTORY 
 

From 2008-2010 appellant, C., was a student at Wicomico High School (“WHS”) 

receiving private tutoring from appellee, Kiggins, on school grounds.  During these 

sessions, Kiggins discussed his marital problems with C., touched her and kissed her.  In 

the fall of 2009, Kiggins began to sexually abuse C. on and off school grounds.  At the 

time, Kiggins was employed by appellee, the Board, and appellee, Dr. Hughes was the 

principal of WHS.  

Kiggins pled guilty to a violation of Criminal Law Article §3-602(a), sex abuse of 

a minor, and was sentenced to nine years’ imprisonment with all but four years suspended 

and was thereafter placed on a period of supervised probation.  

On June 14, 2012, appellants, Ms. Cooper and C., filed a four count complaint 

against Kiggins and Dr. Hughes.  In response to this complaint, Dr. Hughes moved to 
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dismiss all of the claims against him.  On September 11, 2012, before the circuit court 

could rule on Dr. Hughes’ motion, appellants filed an amended complaint.  Consequently, 

Dr. Hughes moved to dismiss all of the claims asserted against him in the amended 

complaint.  A hearing on Dr. Hughes’ motion was scheduled for October 26, 2012.  

However, Dr. Hughes and his counsel failed to appear due to the clerk’s office sending the 

notice to a nonexistent address.  The notice was then returned to the clerk’s office and the 

docket entry stated “[r]eturned from Post Office-Undeliverable.” On the day of the 

scheduled hearing, appellants filed a final amended complaint, which included additional 

facts and added appellee, the Board, as a defendant.  On November 14, 2012, following a 

hearing on Dr. Hughes’ motion, the court denied it as moot stating the reason in its order 

as “[a]mended complaints ha[d] been filed.”   

On January 4, 2013, the circuit court held a hearing regarding Dr. Hughes’ and the 

Board’s motion to dismiss the final amended complaint. Thereafter, the court dismissed all 

claims against them.    

On October 1, 2013, Appellants filed a motion for summary judgment against 

Kiggins, asserting there were no genuine issues of material fact regarding his “[1] 

admission of guilt, [2] admission of lurid details about what, when, and how he had sex 

with [C.], [3] admission of where he had sex with [C.], and [4] acknowledgment of abuse 

of his position as a teacher to accomplish his goal.”  Kiggins filed an opposition to the 

motion for summary judgment on October 4, 2013. 

A pre-trial conference was held on October 16, 2013.  The circuit court informed 

the parties that it had denied appellants’ motion for summary judgment, by order, dated 



- 4 - 

 

October 15, 2013.  Additionally, the circuit court indicated, on the record, that it had a 

potential conflict of interest and advised them to file a motion for recusal in writing within 

five days.  On October 28, 2013, the circuit court granted appellants’ motion for recusal.  

The claims against Kiggins remained set for a jury trial on November 13, 2013.  On 

that date, appellants filed a motion for emergency postponement of trial, which the circuit 

court denied.  In response, appellants requested that the court dismiss their claims against 

Kiggins without prejudice.  The circuit court granted appellants’ request and entered an 

order on November 15, 2013.  Although appellants expressed their intention to refile their 

complaint, it was not.  

Appellants’ filed a notice of appeal on December 11, 2013.  Additional facts shall 

be provided, infra, to the extent they prove relevant in addressing the issues presented. 

STANDARD OF REVIEW  

The standard for reviewing the grant of a motion to dismiss is whether the [circuit] 

court was legally correct.  McDaniel v. Am. Honda Fin. Corp., 400 Md. 75, 83 (2007).  

In reviewing the underlying grant of a motion to dismiss, we must assume 

the truth of the well-pleaded factual allegations of the complaint, including 

the reasonable inferences that may be drawn from those allegations. In the 

end, “[d]ismissal is proper only if the complaint would fail to provide the 

plaintiff with a judicial remedy. . . .”  

 

Id. 

Motions for summary judgment are governed by Md. Rule 2-501, which states, in  

pertinent part: 

(a) Motion.  Any party may make a motion for summary judgment on all or 

part of an action on the ground that there is no genuine dispute as to any 

material fact and that the party is entitled to judgment as a matter of law.  The 
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motion shall be supported by affidavit if it is (1) filed before the day on which 

the adverse party’s initial pleading or motion is filed or (2) based on facts not 

contained within the record. 

 

 On review of a circuit court’s grant of summary judgment, we examine whether the 

circuit court was legally correct.  PaineWebber Inc. v. East, 363 Md. 408, 413 (2001).  “‘In 

reviewing a summary judgment, an appellate court has the same information from the 

record and decides the same issues of law as the [circuit] court.’” Id. (quoting Heat & 

Power Corp. v. Air Prods. & Chems., Inc., 320 Md. 584, 591 (1990)).  Thus, we review 

the circuit court’s grant of summary judgment de novo.  Carter v. Aramark Sports & 

Entertainment Services, Inc., 153 Md. App. 210, 224 (2003). 

This Court reviews the denial of a request for continuance under the abuse of 

discretion standard.   “[T]he granting or withholding of a continuance is discretionary with 

the [circuit] court, and . . . [the judge’s] action in this respect, unless arbitrary, will not be 

reviewed on appeal.”  Attorney Grievance Comm’n of Maryland v. Steinberg, 395 Md. 337, 

361 (2006) (quoting Cruis Along Boats, Inc., 255 Md. 139, 142 (1969)).  “An abuse of 

discretion occurs ‘where no reasonable person would take the view adopted by the court’ 

or if the court acts ‘without reference to any guiding rules or principles.’”  Serio v. Baystate 

Properties, LLC, 209 Md. App. 545, 554 (2013) (quoting North v. North, 102 Md. App. 1, 

13 (1994)). 

MOTION TO DISMISS 

 

In their reply briefs, appellees, Dr. Hughes, the Board, and Kiggins, moved to 

dismiss this appeal, contending that appellants have not sought entry of a final judgment 

against them.  Although appellants do not disagree, they argue that the collateral order 
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doctrine would apply to the instant case.  We are not persuaded because the “doctrine is a 

very limited exception to the principle that only final judgments terminating the case in the 

trial court are appealable, and it has four requirements.”  In re Foley, 373 Md. 627, 633 

(2003) (internal quotation marks and citations omitted).  The collateral order doctrine has 

four requirements that must be met in order for this exception to apply.  Id.  The exception 

will apply if: 

[T]he interlocutory order sought to be reviewed (1) conclusively determines 

the disputed question, (2) resolves an important issue, (3) resolves an issue 

that is completely separate from the merits of the action, and (4) would be 

effectively unreviewable if the appeal had to await the entry of a final 

judgment. 

 

Id. (quoting Pittsburgh Corning v. James, 353 Md. 657, 660-61 (1999) (citations omitted).  

The [circuit] court’s order to dismiss the claim against Kiggins, without prejudice, would 

not fall into this exception.  We explain.  

Pursuant to Maryland Rule 8-602(a), we retain discretion to dismiss an appeal for 

failure to comply with the appellate rules.  Additionally, Maryland Rule 8-602(e) provides: 

Entry of Judgment Not Directed Under Rule 2-602. 

(1) If the appellate court determines that the order from which the appeal is 

taken was not a final judgment when the notice of appeal was filed but that 

the lower court had discretion to direct the entry of a final judgment pursuant 

to Rule 2-602 (b), the appellate court may, as it finds appropriate, (A) dismiss 

the appeal, (B) remand the case for the lower court to decide whether to direct 

the entry of a final judgment, (C) enter a final judgment on its own initiative 

or (D) if a final judgment was entered by the lower court after the notice of 

appeal was filed, treat the notice of appeal as if filed on the same day as, but 

after, the entry of the judgment. 
 

Generally, an appellate court may exercise its jurisdiction over a case if there is a 

final judgment, which disposes of all claims against all parties and concludes the case.  
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Miller & Smith at Quercus, LLC v. Casey PMN, LLC, 412 Md. 230, 241 (2010) (citation 

omitted).   Maryland Rule 2-602 “Judgments not disposing of an entire action,” states: 

(a) Generally. Except as provided in section (b) of this Rule, an order or 

other form of decision, however designated, that adjudicates fewer than 

all of the claims in an action (whether raised by original claim, 

counterclaim, cross-claim, or third-party claim), or that adjudicates less 

than an entire claim, or that adjudicates the rights and liabilities of fewer 

than all the parties to the action: 

 

(1) is not a final judgment; 

 

(2) does not terminate the action as to any of the claims or any of the 

parties; and 

 

(3) is subject to revision at any time before the entry of a judgment 

that adjudicates all of the claims by and against all of the parties. 

 

(b) When Allowed. If the court expressly determines in a written order that 

there is no just reason for delay, it may direct in the order the entry of a final 

judgment: 

 

(1) as to one or more but fewer than all of the claims or parties; or 

 

(2) pursuant to Rule 2-501 (f)(3), for some but less than all of the amount 

requested in a claim seeking money relief only. . . .  

 

“The purpose of the rule is to prevent the expense and delay that result from piecemeal 

appeals.”  Collins v. Li, 158 Md. App. 252, 260 (2004).  “[Md.] Rule 2-602 may not be 

used to certify questions of law from the circuit courts to the appellate courts.”  Id.  at 274.  

Judge Moylan, writing for this Court, addressed the importance of ordering the entry of a 

final judgment and stated: 

[P]rimary considerations are the strong policy against piece-meal [sic] 

appeals and the interests of judicial economy. Both of these factors weigh 

heavily against certification, and in assessing them, it is important to consider 

whether the same issues will have to be considered by the appellate court on 

successive appeals. Whether the determination of the remaining claims may 
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render moot the need for the review being sought should also be considered, 

as should the question of whether entertaining the appeal upon the merits 

would require us to determine questions that are still before the trial court. 

The trial judge should then weigh the exigencies of the case against those 

factors and consider the possible harsh effects of delaying an appeal until the 

entire case has been completed. The most obvious among these is a harsh 

economic effect, but there may be others depending on the circumstances of 

each case.  

 

Allstate Ins. Co. v. Angeletti, 71 Md. App. 210, 219 (1987) (citations omitted).  

Maryland Rule 2-601 “Entry of Judgment” states: 

(a) Prompt Entry—Separate Document. Each judgment shall be set forth 

on a separate document. Upon a verdict of a jury or a decision by the 

court allowing recovery only of costs or a specified amount of money or 

denying all relief, the clerk shall forthwith prepare, sign, and enter the 

judgment, unless the court orders otherwise. Upon a verdict of a jury or 

a decision by the court granting other relief, the court shall promptly 

review the form of the judgment presented and, if approved, sign it, and 

the clerk shall forthwith enter the judgment as approved and signed. A 

judgment is effective only when so set forth and when entered as 

provided in section (b) of this Rule. Unless the court orders otherwise, 

entry of the judgment shall not be delayed pending determination of the 

amount of costs.  

 

(b) Method of Entry—Date of Judgment. The clerk shall enter a judgment 

by making a record of it in writing on the file jacket, or on a docket within 

the file, or in a docket book, according to the practice of each court, and 

shall record the actual date of the entry. That date shall be the date of the 

judgment. . . . 

 

Pursuant to Maryland Rule 2-601, the circuit court must “render a final order and the order 

must be entered on the docket by the clerk.”  Davis v. Davis, 335 Md. 699, 710 (1994).  

“Whether a judgment has been rendered is a determination that must be made on a case by 

case basis and that ‘turns on whether the court indicated clearly that it had fully adjudicated 

the issue submitted and had reached a final decision on the matter at that time.’” Bd. of 

Liquor License Com’rs for Baltimore City v. Fells Point Cafe, Inc., 344 Md. 120, 128 
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(1996) (quoting Davis, 335 Md. at 710-11).  The majority rule in Maryland is “that a 

plaintiff cannot appeal from the dismissal of some claims when the balance of his or her 

claims have been voluntarily dismissed without prejudice.”  Collins, 158 Md. App. at 267 

(internal quotation marks and citations omitted) (emphasis added).  We focus on the words 

spoken and the actions taken by the lower court to determine whether the court rendered a 

final judgment.  Davis, 335 Md. at 711.   

 In Collins v. Li, 158 Md. App. 252, 255 (2004), this Court addressed, “[w]hether the 

circuit court erred in consenting to the dismissal without prejudice in order to obtain a final 

judgment, in the face of the court’s earlier denial of certification under Maryland Rule 2-

602(b).”  The case from the Circuit Court for Montgomery County, involved several claims 

and counter claims arising from a residential fire that took the lives of two children and 

severely injured a third child.  Id.  at 253.   We agreed with the notion that, “[i]f a ‘voluntary 

dismissal exception’ were to provide a mechanism for securing appellate review of any 

trial court order, the ‘exception’ would quickly subsume the rule, and we would be left 

without any meaningful way to regulate interlocutory appeals.”  Id.  at 273 (quoting Smith 

v. Lincoln Meadows Homeowners Ass’n, Inc., 678 N.W.2d 726, 732 (2004)).  Therefore, 

we dismissed the appeal for lack of finality of judgment, holding that the “circuit court’s 

grant of appellants’ dismissal without prejudice [was] not a final appealable order, for 

appellants may choose to resurrect their dismissed claims.”  Id. at 274.   

 In Miller & Smith at Quercus, LLC v. Casey PMN, LLC, 412 Md. 230, 239 (2010), 

the Court of Appeals had to determine whether a party may, “through a voluntary dismissal 

without prejudice, cause a non-final judgment to become final[.]”  The case arose from a 
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holder of a promissory note (“plaintiff”) filing a four count complaint in the Circuit Court 

for Montgomery County against the maker (“defendant”).  Id. at 233.  The defendant filed 

a motion to dismiss count II and the circuit court granted that motion.  Id. 236.  Thereafter, 

the parties filed a joint “Stipulation of Dismissal” dismissing counts I and III “with 

prejudice” and count IV and the counterclaim included a caveat.  Id. at 236-37.  The 

language in the motion included: 

(b)  Plaintiff is hereby dismissing Count IV of its Complaint, with prejudice, 

except that, since Count IV includes a claim that Defendant    . . . is a 

guarantor with respect to the liability of Defendant . . . as alleged in Count 

II, such dismissal shall be without prejudice to the extent that the Court’s 

earlier interlocutory Opinion and Order dismissing Count II, is vacated 

or reversed on appeal and remanded to this Court; and  

 

(c) Defendant is hereby dismissing its Counterclaim with prejudice, except 

that such dismissal shall be without prejudice to the extent that the 

Court’s earlier interlocutory Opinion and Order dismissing Count II, is 

vacated or reversed on appeal and remanded to this Court.  

 

Id.  at 237 (emphasis added.)  

 

 Subsequently, the plaintiff filed a notice of appeal stating it “notices its appeal of 

the Court’s Opinion and Order dismissing Count II of Plaintiff’s Complaint in the above-

captioned action, which Order became a final judgment upon the filing of a Stipulation of 

Dismissal, dismissing all then-pending claims and counterclaims in this matter on   August 

22, 2007.”  Id. at 238.  We reversed and concluded: 

The remaining substantive counts of [plaintiff’s] complaint, Counts I and III 

were dismissed ‘with prejudice.’  Thus, the parties have effectively reserved 

only the right to continue to litigate on the substantive grounds encompassed 

by Count II of [plaintiff’s] complaint. The parties’ stipulation, which has 

enabled this appeal to proceed, means that they may no longer litigate any 

other issues implicated by [plaintiff’s] complaint. 
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Id.  at 239.  

 

  The defendants petitioned for a writ of certiorari which the Court of Appeals 

granted.  The Court reasoned that:  

A party or a court cannot intentionally or unintentionally determine that a 

conditional stipulation or order, respectively, is a final judgment for purposes 

of conferring appellate jurisdiction.  By engaging in an intent analysis, the 

Court of Special Appeals attempted to give more power to the parties to 

determine finality than we have given to the judiciary a result which would 

be anomalous. 

 

Id. at 252.  (footnote omitted).  Subsequently, the Court vacated our judgment and 

remanded with instructions to dismiss the appeal.  Id. at 253. The Court concluded that 

“neither the [c]ircuit [c]ourt judge’s dismissal of Count II, nor the parties’ Stipulation of 

Dismissal of Count IV and the Counterclaim without prejudice, created a final, appealable 

judgment.”  Id.  

 We distinguished Collins in Crowder v. Master Financial, Inc., 176 Md. App. 631, 

644-45 (2007), aff’d in part, rev’d in part on other grounds, 409 Md. 51 (2009), and held 

that when the parties used voluntary dismissal, without prejudice, but represented at oral 

argument that it had no intention of refiling claims against the voluntarily dismissed 

defendants, it constituted a final, appealable judgment.  The appellants did not voluntarily 

dismiss the remaining defendants in order to perfect an appeal and later revive their claims 

against those dismissed defendants like in Collins.  Id. at 644.  Additionally, some of the 

dismissed defendants were entities no longer in existence and they never filed their 

appearances in the case.  Id.  at 644-45.  
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Here, appellants voluntarily requested a dismissal, without prejudice, following the 

court’s denial of their motion for postponement, stating that it was making this request 

“[w]ith the intention of bringing the case back. . . .”  The court declined to reference 

whether the case would be brought back, stating “I don’t think I can make any ruling with 

respect to that.”  Kiggins’ counsel neither consented nor objected to the motion and the 

court granted appellants’ motion without prejudice.  Appellants never sought or obtained, 

in a written order or otherwise, an entry of final judgment from the circuit court against Dr. 

Hughes, the Board, or Kiggins, nor did they refile their complaint.  Accordingly, we 

dismiss appellants’ appeal.  However, we have decided to address the remaining issues for 

the benefit of the parties.                                                                                                                                                                                                                                                                                                                     

DISCUSSION  

Circuit Court’s Grant of Motion to Dismiss  

  The circuit court held a hearing, on October 26, 2012, to address Dr. Hughes’ motion 

to dismiss the complaint.  Counsel for Dr. Hughes failed to appear for the hearing due to a 

clerical error and mistake of address and the court dismissed the motion.  Appellants 

contend that appellees, Dr. Hughes and the Board, were given “another bite at the apple” 

following the court’s reversal of its denial of Dr. Hughes’ motion to dismiss and granted 

appellees combined motion to dismiss.  In response, Dr. Hughes and the Board aver that 

the final amended complaint, which added the Board, filed on the morning of October 26, 

2012, superseded the amended complaint, making it a “first bite at the apple.”  We agree.  

We stated in Brass Metal Product, Inc. v. E-J Enterprises, Inc., 189 Md. App. 310, 324 n.5 

(2009), that “an amended complaint complete in itself, without reference to the complaint 
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that preceded it, replaces an earlier complaint in its entirety, and the earlier complaint is 

regarded as withdrawn or abandoned.” (Quoting Priddy v. Jones, 81 Md. App. 164, 169 

(1989)).  The court order for Dr. Hughes’ motion to dismiss stated, “[d]enied as moot. 

Amended complaints have been filed.”  Additionally, the final amended complaint made 

no reference to the previous amended complaint.  Therefore, the final amended complaint 

did supersede the amended complaint and appellees did not get a “second bite at the apple.”  

 Appellants maintain that the circuit court improperly granted the motion to dismiss 

because Dr. Hughes and the Board were both negligent.  Specifically, appellants argue that 

Dr. Hughes was negligent in not monitoring tutoring sessions between C. and Kiggins and 

that he enabled Kiggins to take steps towards sexually abusing C. when he, or a 

representative, was not present during those sessions.  Additionally, appellants contend that 

the Board was negligent for its employee’s actions under the doctrine of respondeat 

superior and in not enforcing its Code of Conduct.  

 The doctrine of respondeat superior is a means for litigants to hold an employer 

“vicariously liable for the tortious conduct of an employee, where it has been shown that 

the employee was acting within the scope of the employment relationship at that time.”  S. 

Mgmt. Corp. v. Taha, 378 Md. 461, 480-81 (2003) (citations omitted).  “For an employee’s 

tortious acts to be considered within the scope of employment, the acts must have been in 

furtherance of the employer’s business and authorized by the employer.”  Id.  at 481 

(citation omitted).  The Court of Appeals notes that the test for determining whether an 

employee’s acts are within the scope of employment is “whether the challenged acts were 

in furtherance of the employer’s business and could be fairly termed incident to the 
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performance of duties entrusted to the employee.” Houghton v. Forrest, 412 Md. 578, 592 

(2010) (citation and internal quotation marks omitted).   

 In Hunter v. Bd. Of Educ. of Montgomery County, 292 Md. 481, 482 (1982), the 

Hunters brought action, on behalf of their son, against the Board of Education and an 

elementary school principal and teacher for “educational malpractice.”  The Court of 

Appeals had to assess “whether an action can be successfully asserted against a school 

board and various individual employees for improperly evaluating, placing or teaching a 

student.”  Id.  The Court addressed the Hunters’ arguments stating: 

[A]n award of money damages, in our view, represents a singularly 

inappropriate remedy for asserted errors in the educational process. . . . 

Moreover, to allow [the Hunters’] asserted negligence claims to proceed 

would in effect position the courts of this State as overseers of both the day-

to-day operation of our educational process as well as the formulation of its 

governing polices.  This responsibility we are loathe to impose on our courts.  

Such matters have been properly entrusted by the General 

 

Assembly to the State Department of Education and the local school boards 

who are invested with authority over them.  

 

Id. at 487-88. 

 In affirming the circuit court and our Court, the Court of Appeals concluded: 

In declining to entertain the educational negligence and breach of contract 

actions, we in no way intend to shield individual educators from liability for 

their intentional torts.  It is our view that where an individual engaged in the 

educational process is shown to have wil[l]fully and maliciously injured a 

child entrusted to his education care, such outrageous conduct greatly 

outweighs any public policy considerations which would otherwise preclude 

liability so as to authorize recovery.  

 

Id. at 490. 
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 Although Hunter is factually different from the instant case, the conclusions of law 

expressed by the Court of Appeals do apply.  Hunter did not involve individual members 

of the school board acting intentionally and maliciously towards the student.  However, the 

Court of Appeals acknowledged:  

Where, as here, it is alleged that the individual educators have wil[l]fully and 

maliciously acted to injure a student enrolled in a public school, such actions 

can never be considered to have been done in furtherance of the beneficent 

purposes of the educational system. Since such alleged intentional torts 

constitute an abandonment of employment, the Board is absolved of labiality 

for these purported acts of its individual employees.  

 

Id. at 491 n.8.  Additionally, we addressed the issue of an intentional tort between an adult 

and a minor stating: 

[S]exual activity between an adult and a minor child [is] . . . injurious per se 

and is a tort that is only committed intentionally by the adult. . . . [W]e cannot 

envision how any sexual relationship between a teacher/mentor and a minor 

student/mentee would be potentially within the scope of employment and not 

be malicious, wanton, or intentional. Additionally, we have previously 

determined that it is not even potentially possible for any court or reasonable 

jury to conclude that teachers are authorized to sexually abuse or harass their 

students. 

 

Montgomery Cnty. Bd. of Educ. v. Horace Mann Ins. Co., 154 Md. App. 502, 516-17 

(2003) aff’d, 383 Md. 527 (2004) (internal quotation marks and citations omitted).  

 The circuit court concluded that appellants’ respondeat superior claim failed as a 

matter of law regarding Dr. Hughes because he was not Kiggins’ employer, and even if he 

were, Kiggins’ actions were outside the scope of his employment as a public school 

teacher.  With respect to the Board, the court concluded that appellants’ respondeat superior 

claim would fail as a matter of law because Kiggins’ intentional conduct was outside the 
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scope of employment.  We see no abuse in the circuit court’s decision to grant the 

respective motions to dismiss.   

Denial of Summary Judgment   

Appellants contend that their motion for summary judgment was improperly denied 

by Judge Mitchell prior to him recusing himself from the case.  We review a trial judge’s 

decision to recuse (or not) for an abuse of discretion. Surratt v. Prince George’s County, 

320 Md. 439, 465 (1990).  “An abuse of discretion standard is objective-‘whether a 

reasonable member of the public knowing all the circumstances would be led to the 

conclusion that the judge’s impartiality might reasonably be questioned.’” S. Easton 

Neighborhood Ass’n, Inc. v. Town Of Easton, Md, 387 Md. 468, 499 (2005) (quoting In re 

Turney, 311 Md. 246, 253 (1987)).   

Where the alleged disqualification does not amount to a constitutional or 

legal disqualification, the question is left to the enlightened conscience, 

delicacy of feeling, and sense of fairness possessed by the individual judge. 

. . . Judges are selected to be useful public servants, and no judge’s view of 

the proprieties in such questions should be carried to such an extent as would 

result in the serious curtailment of his usefulness as a public officer. 

 

Boyd v. State, 321 Md. 69, 74-75 (1990) (quoting Ex Parte Bowles, 164 Md. 318, 326 

(1933)).  

Judges “occupy a distinguished and decisive position . . . [requiring them] to 

maintain high standards of conduct.” Jefferson-El v. State, 330 Md. 99, 106 (1993) 

(citations omitted).  Furthermore, “[e]ven where a judge is disqualified to sit in a particular 

case, his acts are not void, but voidable. . . . An attack on the composition of the Court in 
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this case would require a showing of a likelihood of prejudice.”  Ralph v. Brough, 248 F. 

Supp. 334, 336-37 (D. Md. 1965).  

Following the court’s denial for summary judgment, Judge Mitchell advised the 

parties that he: 

[1] [W]as president of a group that [Dr.] Hughes’ belonged to, [2] was on a 

legal committee of the Board of Trustees at a school in which allegations of 

sexual abuse of a minor by a teacher was under investigation, and [3] had as 

his personal physician . . . Dr. Chrisjon J. Huddleson, an important witness 

in the case.  

 

Judge Mitchell’s decision to recuse himself was a discretionary one, which was rendered 

prior to trial.   

Maryland Rule 2-501(f) provides that the, “court shall enter judgment in favor of or 

against the moving party if the motion and response show that there is no genuine dispute 

as to any material fact and that the party in whose favor judgment is entered is entitled to 

judgment as a matter of law.”   

The purpose of the summary judgment procedure is not to try the case or to 

decide the factual disputes, but to decide whether there is an issue of fact, 

which is sufficiently material to be tried. . . .  The hearing on a motion for 

summary judgment is not to determine disputed facts but to determine 

whether there are disputed facts.  

 

Jones v. Mid-Atl. Funding Co., 362 Md. 661, 675-76 (2001) (citations omitted).  

 

Appellants’ motion for summary judgment and Kiggins’ opposition thereto, 

presented genuine issues of material fact and appellants were lacking affidavits for some 

of their “undisputed facts.”  Following the court’s denial of appellants’ motion for 

summary judgment, appellants promptly filed a motion of recusal.  They never requested 

a reconsideration of the denial of their motion for summary judgment nor did they renew 
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their motion.  Accordingly, the circuit court’s denial of summary judgment was 

appropriate.   

Denial of Continuance  

A circuit court’s decision to grant or deny a continuance will not be reviewed on 

appeal unless the court acts arbitrarily.  Zdravkovich v. Siegert, 151 Md. App. 295, 303, 

(2003) (citing Thanos v. Mitchell, 220 Md. 389, 392 (1959)).  There is no evidence in the 

record to suggest that the court acted arbitrarily in the instant case.  On the first day of trial, 

counsel for appellants requested an emergency postponement due to a letter they had 

received from C.’s therapist, which reflected a recommendation that C. receive more 

treatment before appearing in court.  Appellants’ counsel indicated he did not want to 

violate the Maryland Lawyers Rules of Professional Conduct, Rule 3.2.1   

In making its ruling the court stated: 

And I will note several things here.  Of course, one is the events which 

have led us to the events which led us here to court today, the filing of this 

suit and so forth, are alleged to have occurred, if I recall correctly, between 

the period of 2008 and 2010.  We’re now almost at the end of 2013. So it’s 

been quite a period of time between the alleged occurrences which prompted 

this suit and our presence here in court today.  

 

And as I recall from reviewing the file, [C.] has been in therapy for a 

lengthy period of time period to today as well.  

 

Now, as mentioned to counsel, and [appellants’ counsel] has alluded 

to it, there was nothing, while there is a letter from the therapist which 

suggests that [C.] would benefit from additional therapy before facing her 

abuser, I’m sort of paraphrasing the contents of the letter, there’s nothing in 

                                                           
1 “A lawyer shall make reasonable efforts to expedite litigation consistent with the interests 

of the client.”  
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the letter that suggests that three months from now or six months from now 

or a year from now that[,] that situation would be any different really.  

 

And I would say with reference to [appellants’ counsel’s] concern 

about forcing his client or violating the canons of professional ethics by 

forcing his client to go to trial today, it actually wouldn’t be [appellants’ 

counsel] who would be making that, or having that effect on her, I guess it 

would be the [c]ourt.  So I think you’re safe from that particular point.   

 

* * * 

 

I would note further that there are actually two [p]laintiffs, [C.] and 

her mother.  There’s nothing to suggest that while her mother alleges she’s 

been in therapy and so forth, there’s nothing that says that the mother is not 

of such a mental state that she could proceed to trial.  She’s not here.  The 

therapist is not here.  These are witnesses that were designated on the 

[p]laintiffs’ witness list.  The therapist is not here.  The doctor who treated 

the mother is not here.  

 

So, while I certainly don’t want to discount totally the therapist’s 

thoughts and recommendations, it seems to me, for whatever reason, and this 

is not a reflection on [appellants’ counsel], [appellants’ counsel] is here and 

indicates he’s prepared and I believe that he is, but for whatever reason the 

[p]laintiffs are not here.  And there’s no reason suggested why the mother 

[p]laintiff is not here or the other witnesses are not here.  

 

 

Under these circumstances, we perceive no abuse of discretion by the circuit court.  

APPEAL DISMISSED.  COSTS TO 

BE PAID BY APPELLANTS. 


