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On April 5, 2012, foreclosure proceedings were initiated in the Circuit Court for

Howard County against the appellants, Michael and Francisca Nsiah ("the Nsiahs").   The

foreclosure proceeding was on the Nsiahs's residence, located at 7562 Merrymaker Way in

Elkridge.  When the Nsiahs purchased the property in April of 2007, they borrowed

$280,000 of the purchase money from the IndyMac Bank.  The promissory note and the

Deed of Trust on the property given to the IndyMac bank was transferred to the One West

Bank on June 20, 2011, after One West had acquired substantially all of IndyMac's assets.

In February of 2010, the Nsiahs failed to make timely payments and defaulted on the

loan.  After conducting a loss-mitigation review, One West appointed Substitute Trustees

as trustees under the Deed of Trust.  The Substitute Trustees are the appellees in this case. 

It was on April 5, 2012, more than two years after the Nsiahs had defaulted on the loan

repayment that the Substitute Trustees initiated foreclosure proceedings.  With the notice of

foreclosure proceedings, the Substitute Trustees filed a sworn Final Loss Mitigation

Affidavit from One West affirming that the Nsiahs did not qualify for any available loss-

mitigation programs.  The parties participated in a pre-foreclosure mediation but no

agreement was reached.  

Accordingly, the circuit court entered an Order on June 8, 2012, authorizing a

foreclosure sale.  The Nsiahs's never challenged the validity of that Order nor argued that

their default on the loan did not entitle One West to foreclose on the property.  After a series

of delaying tactics by the Nsiahs, not here pertinent, the foreclosure sale process began to

move forward again in May of 2013.  On June 12, 2013, the Nsiahs filed an Emergency



Motion for Stay of Pending Foreclosure Sale.  The Motion was denied by Judge Timothy

McCrone on June 17, 2013.  The Substitute Trustees sold the property later that same day. 

The Report of Sale was filed on July 8, 2013.

The Nsiahs filed their Exception to the Sale on July 31, 2013.  Judge McCrone denied

the Exception and the sale was ratified on November 7, 2013.  Although the Nsiahs's

articulation of their procedural complaints and grievances is extensive, the sole contention

raised in their appeal of December 4, 2013 is:

The Circuit Court for Howard County erred when it failed to stay the
Foreclosure Sale to afford time to comply with HUD loss-mitigation
regulations.

The precise proceeding being appealed is Judge McCrone's denial on June 17, 2013

of the Nsiahs's Emergency Motion to Stay the Pending Foreclosure Sale.  The emergency

Motion had been filed on June 12, 2013, five days before the scheduled sale date of June 17,

2013.  Although the appellants present us a sprawling Jeremiad of foreclosure related woes,

our concern will be tightly focused on the narrow question of whether Judge McCrone

committed reversible error on that single occasion when he denied that one particular

motion.  Our holding is that he did not.

The appellees' position is that the appellants have failed to establish a viable case

factually, legally, and procedurally.  Any one of those failures would be fatal.  We turn first

to the factual argument.
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Factual Failure

The appellants contend that as of the time of their Emergency Motion to Stay of

June 12, 2013, One West Bank "had not completed its review of the Appellants' loan

modification package nor had a decision been reached."  They also contend that because of

the denial of their Motion to Stay, they were "never afforded an opportunity to have their

loan modification package properly reviewed."

The record reveals that even before initiating foreclosure proceedings on April 5,

2012, One West conducted a loss-mitigation review on the appellants' defaulted loan which

showed that the appellants did not qualify for any available loss-mitigation program.  The

Final Loss Mitigation Affidavit was signed and submitted to the court on December 5, 2011. 

The appellants have not challenged in any way the conclusion reached by that review.

When the appellants requested pre-foreclosure mediation on April 13, 2012, One

West participated in that mediation, but no agreement was reached.  When the mediator

reported to the circuit court that the parties had been unable to reach an agreement, the court

ordered the foreclosure to proceed on June 8, 2012.

On June 11, 2012, the appellants submitted an incomplete loss-mitigation package

under the United States Treasury Department's HAMP (Home Affordable Modification

Program).  One West voluntarily cancelled the scheduled foreclosure sale so that One West

could further review the HAMP package.  The appellants submitted another incomplete

application to One West on April 9, 2013, along with supplemental materials on June 3,
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2013.  On June 6, 2013, One West certified that "all loss mitigation efforts have been

satisfied and any applicable Legal Requirements relating to pre-foreclosure mediation (or

comparable pre-foreclosure loss mitigation) have been satisfied."  The appellants do not

contest this.  Nor did they ever offer to the circuit court any evidence to the contrary.

The facts in the record simply do not support the key allegation of the appellants in

their Emergency Motion to Stay of June 12, 2013:

The Defendants have never been afforded their opportunity to have their loan
modification package properly reviewed.

Legal Failure

The legal failure of the appellants to establish a viable case is threefold.

A.  Maryland Rule 14-211

Under the controlling Maryland Rule, defaulting borrowers are permitted to seek an

injunction (a stay) only if they were wrongfully denied relief to which they were entitled. 

Bates v. Cohen, 417 Md. 309, 318-21 (2010).  To prevail, the borrower must set forth "good

cause why loss mitigation pursuant to a loss mitigation program should have been granted." 

Id.  Maryland Code, Real Property Article, § 7-105.1(m)(2)(iii) also provides that the motion

to stay foreclosure of residential property "must allege specific reasons why loss mitigation

should have been granted."

The appellants have failed to supply any reasons, let alone specific reasons, that show

"good cause" why they were entitled to loss mitigation.  They have failed to set forth good
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cause for a stay of the foreclosure sale under Maryland Rule 14-211 or Real Property Article, 

§ 7-105.1(m)(2)(iii).

B.  RESPA

The appellants' Emergency Motion for a Stay purports to rely on federal RESPA

(Real Estate Settlement Practices Act) regulations that were ostensibly violated by One

West.  The federal regulations in question, however, permit only suits for damages and costs

and not for injunctive relief (such as a stay).  RESPA provides for no such injunctive relief.

The appellants, moreover, seek their injunctive relief based on a RESPA regulation

that was not in effect on June 17, 2013, when Judge McCrone denied their Emergency

Motion for a Stay.  They rely on 12 C.F.R. § 1024.41(f)(2) which did not become effective

until January 10, 2014, seven months after Judge McCrone made his ruling on June 17,

2013.  Judge McCrone could not commit error by failing to follow a provision of law that

did not then exist.  The appellants' contention is thus not legally viable.

C.  HUD Law Inapplicable

The appellants now contend in their appeal (although they did not do so in their

Emergency Motion) that One West had failed to follow all of the regulations imposed by

HUD (Department of Housing and Urban Development) with respect to pursuing loss

mitigation measures before proceeding with a foreclosure sale.

The appellees point out, however, that the loan in this case was not a HUD-insured

loan and that HUD regulations are, therefore, utterly immaterial.  There is nothing in the

promissory note or in the Deed of Trust indicating in any way that the loan in this case was
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insured by HUD or was subject to HUD servicing requirements.  The appellants, moreover,

have offered no evidence suggesting that the loan was governed by any HUD loss mitigation

requirements.  The burden of proof with respect to this alleged illegality was, of course, on

the appellants.  The single case on which the appellants rely, Wells Fargo Home Mortgage

Co. v. Neal, 398 Md. 705 (2007), was a case involving a HUD-insured mortgage and is,

therefore, completely distinguishable from the present case.

The appellants have utterly failed to offer any legal reason why Judge McCrone

would have been compelled to grant their Emergency Motion to Stay the Foreclosure Sale. 

We hold that, as a matter of law, he was not in error.

Procedural Failure

Even if, purely arguendo, the factual situation were otherwise and the legal situation

were otherwise, the appellants still could not prevail.  This present argument, based on One

West's alleged failure to follow HUD regulations involving loss mitigation, was never raised

before Judge McCrone in the appellants' Emergency Motion for a Stay, and is, therefore, not

preserved for appellate review.  The Emergency Motion was predicated on RESPA

regulations and made no remote mention of HUD loss mitigation regulations.

The appellants have failed to establish a case factually, legally, and procedurally. 

They were thrice bereft.  We hereby affirm Judge McCrone's denial of the Emergency

Motion to Stay the Foreclosure Sale. 

JUDGMENT AFFIRMED; COSTS TO
BE PAID BY APPELLANTS.
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