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In the Circuit Court for Harford County, Albert DiCocco, individually and as personal

representative of the Estate of Carolyn DiCocco (“the Estate”); Carolyn’s adult sons, Robert

DiCocco and Mark DiCocco; and Carolyn’s mother, Margaret Borkowski (collectively “the

DiCoccos”),  the appellants, brought survival and wrongful death actions against Medication1

Assisted Treatment Technologies, Inc. (“MATT”), the appellee, premised on negligence and

gross negligence.   MATT moved to dismiss the complaint for failure to state a claim for2

which relief could be granted, on the ground that it did not owe a duty of care in tort to the

DiCoccos.  The court held a hearing and granted MATT’s motion to dismiss.  

On appeal, the DiCoccos present four questions for review,  which we have combined3

For ease of discussion, we shall refer to the appellants sharing the last name DiCocco1

by their first names.  

The DiCoccos also named Glass Health Programs, Inc., MATT’s successor in2

interest, as a defendant.  With the parties’ consent, the circuit court treated Glass Health and

MATT as the same entity; we shall do the same.  

The questions as posed by the appellants are: 3

I.  Did the trial court commit error by granting MATT’s motion to dismiss

finding no special affirmative duty exists between MATT, a Methadone clinic,

and Albert and Carolyn DiCocco, unidentifiable third parties creating a duty

of care upon MATT.

II.  Did the trial court commit error in granting MATT’s motion to dismiss by

failing to recognize that a special relationship is created between MATT, a

Methadone clinic and a dispenser of controlled dangerous substances under the

Drug Prevention and Control Act and its Methadone patient Nicole Albers,

which imposes upon MATT an affirmative duty to supervise and control its

Methadone patients for the protection of third parties.

III.  Did the trial court commit error in granting MATT’s motion to dismiss by

failing to recognize that MATT’s failure to take proper precautions by

(continued...)



and rephrased as one:  

Did the circuit court err by ruling that MATT did not owe a duty of care to

Albert and Carolyn as a matter of law?  

We hold that the circuit court did not err and shall affirm its judgment.

FACTS AND PROCEEDINGS4

MATT, a Maryland corporation, operates an outpatient methadone clinic located in

Belcamp, Harford County.  Methadone is a drug used to treat “severe, chronic opioid

addiction,” such as heroin addiction. A Helping Hand, LLC v. Baltimore County, 515 F.3d

356, 358 (4  Cir. 2008).  It works by "blocking the physical craving" for other narcoticth

opioids.  Id. 

At the relevant time, Nicole Albers was an opioid addict enrolled in the MATT

program.  On July 21, 2011, she went to MATT and was administered a dose of methadone. 

Before administering the methadone dose to Albers, MATT did not perform a urinalysis or

(...continued)3

verifying whether Nicole Albers was under the influence of another drug prior

to dispensing Methadone, creates an affirmative act which creates the risk and

imposes liability upon MATT that unidentifiable third parties might be injured.

IV.  Did the trial court commit error in granting MATT’s motion to dismiss by

failing to recognize the requirement of privity for a tort duty exists between

MATT and the DiCoccos where the risk of personal injury or death is

significant, thereby creating a duty in favor of a large class of persons,

including Albert and Carolyn DiCocco.

Because this is an appeal from the grant of a motion to dismiss, we present the well-4

pleaded facts as alleged in the complaint.
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any other test to determine whether Albers had other drugs in her system.  MATT was

unaware that Albers had consumed Xanax (or its generic equivalent) prior to her

appointment, a practice known as “boosting” that is common among opioid addicts.5

After receiving her methadone dose, Albers left MATT in an impaired condition.  She

got behind the wheel of her motor vehicle and drove northbound on Route 543, toward Bel

Air.  There was one passenger in the vehicle with her, sitting in the front seat.

Around the same time, Albert was driving southbound on Route 543, also toward Bel

Air.  Carolyn was the front seat passenger in the vehicle.

Albers was driving at a high rate of speed.  Near the intersection of Route 543 and

Foxborough Drive, in Bel Air, she lost control of her vehicle and crossed the center dividing

line on Route 543.  Her vehicle traveled into the southbound lane directly in the path of the

vehicle driven by Albert.  Albert swerved, but Albers’s vehicle crashed into the passenger

side of his vehicle.  Carolyn was killed and Albert sustained serious bodily injuries. 

On October 3, 2012, the Estate, Albert, Robert, Mark, and Borkowski filed a twelve-

count complaint against MATT.  Counts 1 through 5 set forth claims for negligence on behalf

of each plaintiff; Counts 6 through 10 set forth claims for gross negligence on behalf of each

plaintiff; Count 11, captioned “Wrongful Death,” was brought on behalf of the individual

plaintiffs; and Count 12, captioned “Survival Action,” also was brought on behalf of the

Addicts also can “boost” by taking Xanax or its generic equivalent immediately after5

being administered methadone.

3



individual plaintiffs.   The DiCoccos alleged that MATT had breached a duty of care owed6

to Albert and Carolyn by, inter alia, failing to monitor and observe Albers’s level of

impairment while she was at MATT; failing to have her undergo a urinalysis before

administering the methadone to determine if she was under the influence of any drugs; failing

to “ensure that [she] was capable of driving”; failing to prevent her from driving; failing to

properly train and supervise its employees; failing to have appropriate procedures in place

to detect if patients are impaired when they arrive at the clinic and to ensure “safe discharge

of its patients”; and failing to “warn the general public” about these dangers.

On March 12, 2013, MATT filed a motion to dismiss the complaint.  It argued that

under Maryland law it did not owe a duty in tort to “an unlimited, unidentifiable class of

plaintiffs,” which would include Albert and Carolyn, to protect them from the acts of a third

party, such as Albers, to whom MATT had administered methadone, because it had no power

or obligation to control such a third party’s actions after the person left the clinic.  The

DiCoccos filed an opposition to the motion, arguing that MATT’s failure to test Albers for

the presence of other drugs in her system was an “affirmative act” that created a foreseeable

risk of harm to motorists who might be on the road at the same time as Albers, and therefore

The complaint purports to assert claims for negligence and gross negligence in the6

names of the individual plaintiffs against MATT for Carolyn’s death; these claims actually

are in the nature of a survival action and only may be brought by the Estate.  See State v.

Copes, 175 Md. App. 351, 364 (2007) (“A ‘survival action’ is so named because the

decedent’s personal representative ‘is essentially bringing an action that the decedent could

have brought had he or she not died.’”) (quoting Lopez v. Maryland State Highway Admin.,

327 Md. 486, 490 (1992)).  
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MATT owed a duty of care to those motorists (including Albert and Carolyn).

On April 18, 2013, the court issued a letter advising the parties that it would defer

consideration of the motion to dismiss until such time as the Court of Appeals rendered its

decision in Warr v. JMGM Group, LLC.,  a dram shop liability case that had been argued the

prior month.  

On July 25, 2013, the Court issued its decision in Warr, holding, as we shall discuss

in greater detail, infra, that a tavern does not owe a duty of care in tort to control the behavior

of a patron so as to prevent harm to a plaintiff, absent evidence of a “special relationship”

between the tavern and the patron or between the tavern and the plaintiff.  433 Md. 170

(2013).     

The parties filed supplemental memoranda addressing the Warr decision.  The

DiCoccos argued that there was a “special relationship” between MATT and Albers that gave

rise to a duty of care in tort by MATT to Albert and Carolyn.  The special relationship

existed, they maintained, because MATT was dispensing methadone, a controlled dangerous

substance (“CDS”), to Albers, its patient, and by doing so it undertook an affirmative duty

to “supervise and control [her] for the protection of third parties.”  They cited federal

regulations governing methadone clinics that require, among other things, each clinic to

subject its patients to random drug tests on a monthly basis.  They also argued that Albert and

Carolyn were among the “class of plaintiffs” the federal statutes and regulations governing

methadone clinics are meant to protect and that MATT’s awareness of the problem of
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“boosting,” coupled with its special relationship with Albers, gave rise to a tort duty to ensure

that Albers was not impaired and operating a motor vehicle when she left the clinic.

MATT responded that Warr makes plain that it did not owe a tort duty of care to

Albert and Carolyn because it did not have any relationship, much less a special relationship,

with them and it did not have the type of special relationship with Albers that would allow

or require it to control her conduct.  Absent such control over Albers, whether the harm to

Albert and Carolyn was foreseeable or not was irrelevant. 

On September 24, 2013, the court heard argument on the motion to dismiss and held

the matter sub curia.  On December 5, 2013, it entered an “Opinion and Order” dismissing

the complaint. It analyzed numerous Maryland cases that have addressed the existence and

scope of a duty in tort to prevent a third party from causing harm to an unidentifiable class

of plaintiffs.  It distilled from those cases that the only type of “special relationship” between

a defendant and the third party whose act caused the injury to the plaintiff that would give

rise to a duty of care is a custodial relationship in which the defendant has “taken charge” of

the third party.  Under those unique circumstances, a defendant may have an affirmative duty

to use reasonable care to control the third party’s behavior to prevent harm to an

unidentifiable class of plaintiffs.  No such “special relationship” existed on the facts as

pleaded because Albers was not in MATT’s custody or under its control.  On that basis, the
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court granted the motion to dismiss.7

DISCUSSION

The DiCoccos contend the circuit court erred by granting MATT’s motion to dismiss,

for four reasons.  They argue that MATT had a “special relationship” with Albers that gave

rise to a duty to exercise care to prevent her from harming a class of plaintiffs that included

Albert and Carolyn.  The “special relationship” existed because MATT is a federally-

regulated dispenser of CDS; it had entered into a contractual relationship with Albers; it

knew or should have known that Albers, as an opioid addict, had a “tendency to cause harm

to others generally and, specifically, that persons under the influence of drugs or alcohol

routinely cause harm to innocent motorists on the roadway when they are allowed to drive”;

it had a doctor-patient relationship with Albers; and Albers relied on MATT to administer

methadone to her.  

They further argue that, under federal regulations governing methadone clinics,

MATT had an affirmative obligation to test Albers for the presence in her system of drugs

such as Xanax before administering methadone to her.  The DiCoccos also argue that

Maryland should follow the holdings of courts in some other states that methadone clinics

that “fail[] to take proper precautions” owe a “special affirmative duty to unidentifiable third

parties who might be injured.”

The circuit court’s “Opinion and Order” did not conform to the “separate document”7

requirement of Rule 2-601(a).  During the pendency of this appeal, at the request of this

Court, the circuit court entered judgment by means of a separate document.
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Finally, the DiCoccos maintain that a methadone clinic’s failure to ensure that patients

are not “boosting” creates a significant risk of loss of life or serious bodily injury, and public

policy dictates that Maryland recognize a tort duty on the part of methadone providers like

MATT to a large class of potential plaintiffs.

MATT responds that the circuit court correctly analyzed Maryland case law and

determined that MATT did not owe a cognizable duty of care in tort to Albert or Carolyn. 

It asserts that the circuit court’s analysis was correct because MATT had no relationship with

Albert or Carolyn, who simply were members of the general public, and because MATT’s

relationship with Albers was not the type of “special relationship” that included an element

of control.

“Duty is a foundational element in a claim of negligence.”  Pace v. State, 425 Md.

145, 155 (2012).  It is “an obligation, to which the law will give recognition and effect, to

conform to a particular standard of conduct toward another.”  PROSSER AND KEETON ON THE

LAW OF TORTS, § 53, at 356 (5  ed. 1984).  Although “[t]here is no set formula for thisth

determination,”  Ashburn v. Anne Arundel County, 306 Md. 617, 627 (1986), whether a duty

of care is owed to a particular plaintiff or plaintiffs turns on the “essential question—whether

the plaintiff’s interests are entitled to legal protection against the defendant’s conduct.” 

PROSSER AND KEETON, § 53, at 357 (footnote omitted).  Whether a duty of care in tort exists

is a question of law to be decided by the court.  Valentine v. On Target, Inc., 353 Md. 544,

549 (1999).   
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We begin with the recent decision of the Court of Appeals in Warr.  In that case, a

drunk driver caused an accident that resulted in the death of a child and injuries to the child’s

parents and sister.  The parents, individually, as next friend of their surviving daughter, and

on behalf of their deceased daughter’s estate, filed suit against a tavern that had served the

drunk driver 17 beers, three mixed drinks, and a shot of tequila over the course of

approximately six hours before cutting him off because he was intoxicated.  A bartender at

the tavern had offered to call a cab, but the patron refused.  The patron then got into his car

to drive home and caused the accident giving rise to the claim.  The circuit court granted

summary judgment in favor of the tavern.  The plaintiffs appealed, and the Court of Appeals

granted a writ of certiorari before consideration by this Court.  

As relevant here, the Court opined that Maryland “adhere[s] to the principle that

‘[h]uman beings, drunk or sober, are responsible for their own torts.’”  State v. Hatfield, 197

Md. 249, 254 (1951).  Thus, in Maryland,   

[w]hen the harm [giving rise to a negligence claim] is caused by a third party,

rather than the first person . . . our inquiry is not whether the harm was

foreseeable, but, rather, whether the person or entity sued had control over the

conduct of the third party who caused the harm by virtue of some special

relationship:

“the fact that a result may be foreseeable does not itself impose

a duty in negligence terms. This principle is apparent in the

acceptance by most jurisdictions and by this Court of the general

rule that there is no duty to control a third person's conduct so as

to prevent personal harm to another, unless a ‘special

relationship’ exists either between the actor and the third person

or between the actor and the person injured.”
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Id. at 183 (quoting Remsburg v. Montgomery, 376 Md. 568, 583 (2003) (in turn quoting

Ashburn, 306 Md. at 628).  

Applying this analytical framework to the material facts, the Court reasoned that a

tavern owner “does not exercise control over the conduct of the patron” and that, absent that

element of control, “regardless of any foreseeability, a duty does not exist to the general

public.”   Id. at 183-84.  Because the tavern also did not have a special relationship with the

plaintiffs, it did not owe any legal duty of care in tort to protect the plaintiffs from harm at

the hands of the third party patron.  See also Barclay v. Briscoe, 427 Md. 270, 306-07 (2012)

(employer did not owe a duty of care to a motorist injured in a car accident that was caused

by an overtired employee who had just completed a 22-hour shift); Ashburn, 306 Md. at 632

(police officer did not owe a duty of care to a pedestrian who was injured by a drunk driver

after the police officer encountered the drunk driver behind the wheel of his car with the

motor running and directed him not to drive home, but did not arrest him); Lamb v. Hopkins,

303 Md. 236, 253 (1985) (probation officer did not owe a duty of care to motorist injured in

car accident that was caused by a probationer who was on probation for driving while

intoxicated and who had recently violated his probation, including by again being convicted

of driving while intoxicated).

In the case at bar, the DiCoccos concede that they had no relationship, special or

otherwise, with MATT.  Accordingly, under Warr, we must focus our analysis on the

relationship between MATT and Albers to determine whether MATT had any authority to
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exercise control over her.  Plainly, it did not.  Albers was a patient of an outpatient

methadone clinic.  She arranged for her own transportation to and from the clinic.  The

DiCoccos do not allege that MATT had any control over Albers prior to her arriving at the

clinic, when she allegedly consumed Xanax; that Albers ever was in MATT’s custody; that

MATT could have detained Albers against her will after she received her dose of methadone;

or that MATT could have controlled her travel activities after she left the clinic.  The element

of control is completely lacking under the facts alleged (or that could have been alleged). 

Absent a showing that MATT exercised control over Albers, a legal duty on its part to protect

the general public from Albers’s actions will not be recognized.

The federal regulations the DiCoccos cite do not impose a duty of care on MATT. 

The regulation governing “Federal opioid treatment standards” does not require an outpatient

methadone clinic, such as MATT, to perform a urinanalysis before dispensing each dose of

methadone for an enrolled patient; nor does it impose any requirement to observe a patient

for signs of impairment prior to dispensing methadone.  See 42 C.F.R. § 8.12 (requiring, inter

alia, random drug testing of patients and permitting clinics to dispense methadone to patients

for them to self-dispense at home when certain criteria are met).  Moreover, Albert and

Carolyn were not members of a class of persons the federal regulation was designed to

protect, nor were their injuries of the type the regulation was designed to prevent.  See Warr,

433 Md. at 198 (statutes intended to enhance public safety generally do not give rise to a tort

duty to the public at large).  
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The DiCoccos rely upon two out-of-state cases that hold that outpatient methadone

clinics owe a duty of care to protect the public at large from impaired patients.  See Taylor

v. Smith, 892 So.2d 887 (Ala. 2004) (doctor at methadone clinic who administered

methadone to a patient who had consistently tested positive for other drugs owed a duty of

care to plaintiffs injured in a motor vehicle accident with the impaired patient immediately

after she received her methadone); Cheeks v. Dorsey, 846 So.2d 1169 (Fl. Dist. Ct. App.

2003) (outpatient methadone clinic owed a duty of care to plaintiffs in the “zone of risk”

when it administered methadone to a patient who already was under the influence of other

drugs and the patient caused a motor vehicle accident, killing two people).  Both Florida and

Alabama treat the foreseeability of the harm to a class of plaintiffs as the key element in

determining whether a duty of care exists in cases of this sort.  As discussed, Maryland courts

have consistently held that for a defendant to owe a duty of care to a plaintiff injured by the

acts of a third party the defendant must exercise control over the third party or must have a

special relationship with the plaintiff.  The out-of-state cases thus have no bearing on our

analysis.  

We note, moreover, that in Gourdine v. Crews, 405 Md. 722, 753 (2008), the Court

of Appeals cited with approval Rebollal v. Payne, 536 N.Y.S.2d 147 (N.Y. App. Div. 1988),

which held that a county that operated a methadone clinic did not owe a duty of care to a

decedent driver who was killed in an accident caused by a motorist who had just received a

dose of methadone.  The court held:
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A physician and a health-related facility owe a duty of care to their patients

and to persons they knew or reasonably should have known were relying on

them for this service to the patient.  However, the physician or health-related

facility does not undertake a duty to the public at large, of which the plaintiff’s

decedent was a member.  The same rule of law is applicable to the county,

which operated the methadone clinic at issue in this case.  There is no duty on

the part of the operator of a methadone clinic to control the travel activities of

a methadone patient giving rise to accidents to a third party such as plaintiff’s

decedent.

536 N.Y.S.2d at 147-48 (citations omitted).

Finally, the DiCoccos’ public policy argument is best presented to the General

Assembly or the Court of Appeals.  It is not this Court’s role to upset well-established tort

law on public policy grounds.

For all these reasons, as a matter of law, MATT did not owe a duty of care in tort to

Albert and Carolyn.  Causes of action premised on negligence and gross negligence include

as an essential element a duty of care.  Accordingly, the circuit court correctly granted

MATT’s motion to dismiss.

JUDGMENT AFFIRMED.  COSTS TO

BE PAID BY THE APPELLANTS.  
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