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In the Circuit Court for Prince George’s County, Willie Mae Pate Roary, the appellee

and a remainder beneficiary under the Louis C. Pate and Virginia J. Pate Revocable Trust

(the “Trust”),  filed a “Petition For Assumption of Jurisdiction Over Trust And For1

Appointment of Trustee” (“petition”).  Diane Virginia Marshall, the appellant and the income

beneficiary of the Trust, moved to dismiss the petition, arguing inter alia that the court did

not need to appoint a trustee because she already was serving in that capacity.  Following a

hearing, the court assumed jurisdiction over the Trust and appointed Ronald Handy, Esq., as

trustee.

On appeal, Marshall asks whether the circuit court erred in removing her as trustee

and appointing a trustee in her place.  For the reasons that follow, we shall vacate the order

of the circuit court and remand the matter for further proceedings.

FACTS AND PROCEEDINGS

On December 7, 1993, Louis C. Pate and Virginia J. Pate executed “The Louis C. Pate

and Virginia J. Pate Revocable Joint Trust Agreement” (the “Trust Agreement”).  Under the

terms of the Trust Agreement, Louis and Virginia served as joint trustees of the Trust until

Virginia’s death, on September 29, 2000, at which time Louis became the sole trustee.  He

served as trustee until his death on September 5, 2012.

The Trust Agreement provides that, upon the death of both settlors, NationsBank of

Maryland will become the sole successor trustee “by operation of law.”  A representative of

In the trust document, the appellee is listed as a remainder beneficiary under the name1

“Willa Mae Pate Roary.”



NationsBank signed the Trust Agreement.  Bank of America (“BOA”) is the successor to

NationsBank.

On May 23, 2013, Roary filed the petition.  In it, she expressed concern that BOA was

not safeguarding Trust assets.  She acknowledged that the Trust Agreement names BOA as

successor trustee but alleged that BOA had neither accepted appointment as trustee nor

renounced its position as trustee.  She further acknowledged that upon resignation of the

trustee Marshall may appoint a successor trustee.  She averred that “[u]pon information and

belief . . . Marshall has not done so.”  Roary asked the court “to assume jurisdiction over the

[Trust] and to appoint a . . . trustee.” 

On July 1, 2013, BOA sent Marshall a letter attaching a notarized “renunciation of

appointment to serve as successor trustee.”2

On September 27, 2013, the court entered a show cause  order directing that certain

persons and entities, identified by Roary as interested persons, show cause on or before

November 4, 2013, “why the [c]ourt should not assume jurisdiction over the [Trust.]”  A

hearing was scheduled for November 14, 2013.  Also on September 27, 2013, Marshall filed

with the court three documents, each dated that day:  a letter by which she appointed herself

trustee of the Trust; a letter by which she accepted that appointment; and a signed statement

The letter from BOA, attached to Marshall’s brief as “Exhibit 4," is not part of the2

record.  During the November 14, 2013 hearing, the court was made aware by counsel for

Roary that BOA had “sent the parties a document,” that he called the “renunciation of

appointment to serve as successor trustee.”  Later in the hearing, counsel for Marshall stated

that the document had been sent in “July of 2013.”
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in which she said she was “closing” the Trust and “terminat[ing] ‘. . . the interest of all

succeeding, beneficiaries, whether vested or contingent, including remaindermen.’”

On October 7, 2013, Roary filed a “Statement in Response” to the documents filed by

Marshall.  She asserted that Marshall did not have authority to appoint a successor trustee,

because BOA had not resigned or ceased to serve as trustee, but never had served as trustee.

She also argued that Marshall was ill-suited to serve as trustee, stating:

[I]n April of 2013 before even attempting to appoint herself as successor

Trustee of the . . . Trust, [Marshall] filed a Quitclaim Deed of a piece of real

property located in Egg Harbor, New Jersey [allegedly a Trust asset]

transferring title of it to herself by representing in the Quitclaim Deed that she

was trustee of the . . . Trust.

Roary asserted that Marshall’s actions “demonstrate[d] a breach of fiduciary duty and

complete lack of impartiality.”

On October 9, 2013, Marshall filed a “Petition to Dismiss Civil Action CAE1315471”

(“motion to dismiss”), arguing that Roary had not served the petition on Sharon A. Jones and

Clarence S. Jones, additional named remainder beneficiaries of the Trust.  Roary filed an

opposition on October 16, 2013, asserting that she was unable to serve the Joneses because

she did not know their addresses.  She noted that the certificate of service for the motion to

dismiss showed that Marshall had hand-delivered copies of the motion to the Joneses. 

Marshall had not provided the addresses for the Joneses to Roary or to the court, however.
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The hearing set for November 14, 2013, went forward as scheduled.  Roary and

Marshall were present with counsel.   The court took up the motion to dismiss first.  Counsel3

for Marshall asserted that the petition was moot because BOA had resigned as trustee and

Marshall had appointed herself as trustee, which was not prohibited by the Trust Agreement.

He also argued that the petition had not been served on the Joneses and therefore had to be

dismissed.  Counsel for Roary argued that Marshall only had the authority to appoint a

successor trustee if a serving trustee were to resign; and BOA never actually served as

trustee.  On the issue of service, he argued that Roary did not serve the Joneses with the

petition because she did not have their addresses, but Marshall had their addresses because

she hand-delivered her motion to dismiss to them.

The judge asked Marshall whether she in fact had hand-delivered the motion to

dismiss to the Joneses.  When Marshall answered affirmatively, the court obtained their

addresses from her.  Marshall stipulated that, if all interested parties were served, the court

could assume jurisdiction over the Trust.  Without making any finding about the issue of

mootness or about service, the court denied the motion to dismiss.

The remainder of the hearing went as follows:

THE COURT:  Excuse me.  Madam Clerk, docket entry, the Court

denies the petition to dismiss.  Now, as to the petition, the request to assume

jurisdiction over this matter, what is in the estate?

Until the hearing, Marshall was unrepresented.  Counsel entered his appearance on3

her behalf immediately before the hearing.
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[COUNSEL FOR ROARY]:  In the trust is, there’s a property in Ft.

Washington, Maryland; there is a property in New Jersey; there’s property in

West Virginia, I believe that’s --

THE COURT:  Thank you.

[COUNSEL FOR ROARY]:    -- all that is in, that we know about that

is in the trust.

THE COURT:  Thank you.  Madam Clerk, docket entry, the Court has

reviewed the file in this matter, and for the record, I had reviewed the file early

on on the request, and I think it was in September I wrote on and set this

matter in for a hearing on the request to assume jurisdiction.  Madam Clerk,

docket entry, the Court assumes jurisdiction over this matter, the Court would

appoint -- Mr. Handy, you and Mr. McCullum (phonetic sp.) still doing some

trust stuff over there for me?

MR. HANDY:  Yes.

THE COURT:  I thought so.  I appoint Attorney Ronald Handy as the

attorney and trustee in this matter.  Thank you.

[COUNSEL FOR MARSHALL]:  Your Honor -- [. . .]

THE COURT:  Yes, sir.

[COUNSEL FOR MARSHALL]:  -- for the record, the show, the only

thing we were here for on [sic] was the show cause order, which does not get

into the appointment of a trustee.

THE COURT:  I assumed jurisdiction.  Thank you.

[COUNSEL FOR MARSHALL]:  It’s only assumption of jurisdiction--

THE COURT:  I assumed jurisdiction.

[COUNSEL FOR MARSHALL]:  -- the appointment of trustee --

THE COURT:  You may have missed it, I just assumed jurisdiction, the

Court just assumed jurisdiction over the matter, the Court just appointed
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Ronald Handy, Esquire as the court appointed trustee.  Please see the Madam

Clerk in chambers for a copy of the order of the court.

[COUNSEL FOR ROARY]:  Thank you, Your Honor.

THE COURT:  You’re welcome, you’re free to go.  We’re going to stop

everything today.

Counsel, let me just tell you all that if you all act after today, and my

court appointed trustee incurs fees and you all resolve the matter you all have

to pay.  So, if you all are going to resolve, you all need to walk out and

resolved [sic] it right now and let the Court know.  Thank you.

On December 26, 2013, the court entered an order memorializing its ruling.   Marshall4

filed a timely notice of appeal.

We will include additional facts as necessary to our discussion.

DISCUSSION

(a)

Roary has moved to dismiss the appeal, arguing that an order appointing a trustee is

not appealable and therefore this Court lacks jurisdiction.  We disagree.  The court’s order

appointing Handy as trustee necessarily removed Marshall as trustee, and an order removing

a trustee is appealable.

The Trust Agreement contains three relevant provisions concerning the succession of

trustees.  First, after the deaths of Louis and Virginia Pate, NationsBank (now BOA) became

the sole trustee “by operation of law.”  (As noted, NationsBank signed the Trust Agreement

On November 26, 2013, before the court entered its order, Marshall filed a motion4

for reconsideration.  The court denied that motion by order also entered on December 26,

2013.
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as “Successor Trustee.”)  Second, BOA could resign as trustee “by written notice to

[Marshall,] the income beneficiary.”  And third:  “If a Trustee resigns or ceases to serve, .

. . [and] both [Louis and Virginia] are deceased, [Marshall] may appoint the Successor

Trustee.”

Upon Louis Pate’s death on September 5, 2012, BOA, as successor to NationsBank,

became the trustee of the Trust.  The Trust Agreement appointed BOA as successor trustee,

to which BOA agreed, by virtue of executing the Trust Agreement.  We disagree with Roary

that BOA “never served” as trustee.  To be sure, it took no action as trustee.  That does not

mean it did not occupy the position.  It did so until July 1, 2013, when it renounced the

appointment, which effectively was a resignation.  Marshall appointed herself trustee on

September 27, 2013.  As noted, there is nothing in the Trust Agreement that prohibits

Marshall from exercising her right to appoint the successor trustee by appointing herself.

Although the circuit court did not expressly order Marshall removed as trustee, it

necessarily did so by appointing Handy as trustee.  Therefore, Marshall’s appellate challenge

to the court’s appointment of Handy as trustee is a challenge to her removal as trustee.  Roary

does not argue that an order removing a trustee is not appealable.  Although there is no

Maryland case holding that an order removing a trustee of a trust is appealable, in an

analogous situation the Court of Appeals has held that an “order of the orphans’ court

removing or failing to remove an executor or administrator is appealable.”  Flaks v. Flaks,

173 Md. 358, 366 (1938).  In Fulford v. Fulford, 153 Md. 81, 92-93 (1927), which the Court
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relied upon in Flaks, it held that “[t]he right to administer is a valuable one.”  This is equally

true of the right to serve as trustee and the right to appoint a trustee, especially when, as is

the case here, the Trust Agreement grants the trustee broad discretion in administering the

Trust.  Accordingly, we shall deny Roary’s motion to dismiss the appeal.

(b)

Roary contends Marshall waived any challenge to the court’s appointment of a trustee

by conceding that the circuit court could take jurisdiction over the Trust.  As Roary puts it,

“it follows” from Marshall’s concession “that the [c]ircuit [c]ourt could act on that

jurisdiction and appoint an independent [t]rustee.”  We disagree.

Rule 10-501(a) authorizes an “interested person [to] file a petition requesting a court

to assume jurisdiction over a fiduciary estate.”  The petition must set forth

[t]he reason for seeking the assumption of jurisdiction by the court and a

statement of the relief sought, specifying the extent to which court jurisdiction

over the fiduciary estate is desired.

Md. Rule 10-501(c)(2).  As this rule suggests, there is more than one reason why a court

might decide to assume jurisdiction over a trust.  For example, a court might assume

jurisdiction to require a trustee to provide an accounting, as was the case in Johnson v.

Johnson, 423 Md. 602 (2011).

Marshall’s stipulation that if service properly was effected on all interested parties the

court could assume jurisdiction over the Trust was not a concession that all subsequent

actions by the court were appropriate.  Indeed, during the November 14, 2013 hearing,
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whenever counsel for Roary made mention of removal of Marshall as trustee, Marshall’s

lawyer objected to the court’s addressing that issue, stating that the matter was not properly

before it.  Marshall did not waive her right to challenge on appeal her removal as trustee and

the appointment of a trustee in her place.

(c)

Marshall contends the circuit court erred by removing her as trustee because Roary

failed to submit any evidence to show that she was derelict in her duties as trustee or that she

had “breached her duty of good faith and loyalty to the Trust.”  Roary responds that the

record “amply justif[ies] the discretionary removal of [Marshall] as Successory Trustee.” 

A trustee of a trust is a fiduciary.  Md. Rule 10-103(c).  Before removing a fiduciary,

a court must conduct a hearing.  Md. Rule 10-712(d).  “If the court finds grounds for

removal, it may remove the fiduciary . . . .”  The grounds for mandatory and discretionary

removal of a trustee are set forth in Md. Code (2001, 2011 Repl. Vol.), section 15-112 of the

Estates & Trusts Article.

As the excerpt we have quoted reveals, at the November 14, 2013 hearing, after

denying the motion to dismiss, the court briefly inquired into the nature of the Trust assets

and then, abruptly and without any findings, appointed Handy as trustee.  The court did not

take any evidence or make any findings.  It did not ascertain whether Marshall in fact was

the trustee.  What little was before the court showed that she was, however, and therefore it

should have been evident that appointing a new trustee would effectuate her removal.  The
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court did not afford the parties an opportunity to argue or present evidence about the

existence, or not, of grounds to remove Marshall as trustee.  Marshall immediately

complained, stating that the issue of “the appointment of a trustee,” and by extension her

removal, was not before the court; rather, “the only thing we were here for on [sic] was the

show cause order.”   As noted, the court replied, “You may have missed it, . . . the [c]ourt5

just assumed jurisdiction over the matter, [and] appointed Ronald Handy, Esquire as the court

appointed trustee.”

Merely because a court assumes jurisdiction over a trust does not give it unbridled

authority to remove the trustee of the trust and appoint a new trustee without affording the

process the rules require and without taking evidence and making findings about the grounds

for removal.  Before removing Marshall as trustee, the court was required, pursuant to Rule

10-712, to “conduct a hearing for the purpose of determining whether [Marshall] should be

removed.”   The court did not hold such a hearing, so as to afford the parties an opportunity

to present evidence.  Indeed, the court did not give the parties notice that it was going to

address whether to remove Marshall as trustee at the November 14, 2013 hearing.  Moreover,

the court removed Marshall as trustee and appointed a new trustee without considering any

of the mandatory or discretionary grounds for removal of a trustee.

Roary did not file a petition seeking Marshall’s removal as trustee, nor did the5

September 27, 2013 show cause order make mention of removal of a trustee.  See Md. Rule

10-712 (d).  It merely requested that any party wishing to show cause “why [it] should not

assume jurisdiction over the [Trust]” do so on or before November 4, 2013.
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We shall vacate the court’s order and remand for further proceedings.  Our decision

in this case should not be read to mean that grounds to remove Marshall as trustee do not

exist.  Rather, to the extent an appointment of a new trustee is sought, the procedure to

remove Marshall as trustee must be followed, evidence must be taken and considered, and

findings must be made.6

ORDER VACATED.  CASE REMANDED TO THE

CIRCUIT COURT FOR PRINCE GEORGE’S

COUNTY FOR FURTHER PROCEEDINGS NOT

INCONSISTENT WITH THIS OPINION.  COSTS

TO BE PAID BY THE APPELLEE.

On June 17, 2014, the circuit court entered an order directing that by June 9, 2014,6

Marshall was to furnish the court and Handy copies of all deeds transferring all properties

that, as of September 5, 2012, were Trust assets, and to execute deeds transferring any such

real properties that were deeded out of the Trust back to the Trust.  (The June 9, 2014 date

appears twice in the order.  It must be incorrect, because the order was signed on June 13,

2014, and was entered on June 17, 2014.)  Marshall did not comply with the June 17, 2014 

order and on November 5, 2014, filed a motion to stay it.  On November 7, 2014, the court

held Marshall in contempt, and directed that she be fined $100 a day until she complies with

the June 17, 2014 order.  (By implication, the court denied the motion to stay.)

Marshall filed a motion in this Court for emergency stay of the June 17, 2014 order. 

On November  26, 2014, this Court granted the motion, staying that order and the contempt

finding pending the outcome of this appeal.  (A contempt order has not been entered.) 

Because the matter is being remanded to the circuit court for appropriate proceedings

regarding removal of Marshall as trustee, the June 17, 2014 order and the court’s subsequent

finding of contempt should remain in abeyance pending further proceedings of the circuit

court. 
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