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Appellant Anthony Washington was charged with robbery, robbery with a deadly

weapon, conspiracy to commit robbery with a deadly weapon, first- and second-degree

assault, theft of over $1,000, malicious destruction of property, and third- and fourth-degree

sex offenses.  Following a jury trial in the Circuit Court for Prince George’s County, on

September 18 and 19, 2012, Washington was convicted of all charges, except robbery with

a deadly weapon, conspiracy to commit robbery with a deadly weapon, and the third-degree

sex offense.  The trial court imposed a 44-year sentence, with all but 20 years of that sentence

suspended.  Washington took a timely appeal.

QUESTIONS PRESENTED

Washington presents the following five questions for our review, which we have

revised slightly and restated as follows:

I. Did the court err in failing to determine, on evidence presented on the

record, whether Washington was competent to stand trial?

II. Did the court err by failing to grant Washington’s motion for mistrial

after a witness referred to other crimes?

III. Did the court err in admitting medical records because the certifying

custodian had failed to certify them upon penalty of perjury?

IV. Did the court err in failing to take curative action in response to

statements in closing argument in which the prosecution referred to

facts that were not in evidence and compared Washington and his wife

to Bonnie and Clyde?

V. Did the court err in failing to merge first-degree assault into robbery?1

 Washington formulated his questions as follows:1

(continued...)



For the reasons that follow, we hold that Washington abandoned the first issue.  We

answer no to each of the remaining questions.  Accordingly, we affirm the judgments of the

circuit court.

FACTUAL AND PROCEDURAL HISTORY

This case stems from a reunion that went bad after a bout of heavy drinking.

Sara Reed, the victim in this case, testified at trial that she had met Washington and

his wife, Annette Hagler, at a 30-day program for alcohol abuse and that they became good

acquaintances.  At one point, for instance, they stayed at Reed’s home for a number of days.

After not communicating with Reed for about a year, Washington and Hagler

appeared at Reed’s door on January 17, 2012.  They had driven to her house in a beige- or

tan-colored car.  Reed allowed the two to enter her house, ordered pizza, and gave money to

 (...continued)1

I. Did the court err in failing to determine, on evidence presented on the

record, whether Washington was competent to stand trial?

II. Did the court err by failing to grant Washington’s motion for mistrial?

III. Did the court err in admitting Reed’s medical records?

IIVV.. Did the court err in failing to take any curative action with respect to

the improper closing and rebuttal arguments of the prosecution?

V. Did the court err in failing to merge first-degree assault into robbery?
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Washington so that he could buy cigarettes.  Upon Washington’s return, the three of them

split a “fifth” of vodka in 40 minutes.   2

At one point, Reed noticed that her large jar of coins had moved from the dining

room, where everyone had been congregating, to an area near the front door.  Reed

questioned Washington and Hagler about the coins, saying “What are you trying to do, rob

me?”  Hagler became upset and then, as Reed headed toward the door, told Washington to

grab Reed.  Hagler took Reed’s phone as Reed was trying to dial 9-1-1.  

Washington grabbed Reed by her neck, threw her to the ground, and punched her in

the head.  He then fondled her, pulled her pants down, and inserted his finger into her anus. 

Meanwhile, Hagler rummaged through Reed’s bedroom.

Hagler eventually emerged from the bedroom with Reed’s laptop, but then started to

hit Reed with an empty television box.  Reed offered up her keys and wallet (containing

identification and approximately $160), which Hagler took.  Nonetheless, Hagler continued

to hit Reed with the television box, saying that she was going to knock this “B” out.

Reed feigned unconsciousness, and Washington and Hagler departed.  They took the

jar of coins and a 50-inch television, but dropped the television upon exiting the house and

left without it.  Reed then ran to her next-door neighbor’s home and banged on the front

 A “fifth” contains one-fifth of a gallon, which is over 25 fluid ounces (or just over2

750 milliliters).  If each of the three participants shared equally in the vodka, and if the vodka

consisted of at least 40 percent alcohol by volume (as, by law, it must, 27 C.F.R. 5.22(a)(1)),

then each would have consumed over three ounces of alcohol in that 40-minute period.
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door.  The neighbor, Vondell McKethan, telephoned the police, and, soon after, Reed was

taken to the hospital and treated for her injuries.

At trial, McKethan testified that he was awakened by a loud banging on his door.  He

went to the door and saw Reed yelling and crying.  Reed told McKethan that she had been

beaten up and robbed.  McKethan observed at the time that Reed’s face was swollen and that

her body was covered in blood.  McKethan testified that it appeared as if she had been hit

repeatedly.  Reed told him to call 9-1-1.  As McKethan was looking for his cell phone, Reed

announced that the perpetrators were still outside her house.  McKethan was unable to

provide police with a description of the perpetrators, but he did see a closing passenger door

to a beige or brownish Ford.

Detective David Gurry of the Prince George’s County Police Department, who was

the lead investigator assigned to the case, also testified at trial.  Detective Gurry said that as

he arrived at Reed’s house, he observed a trail of blood leading up the steps of her front

porch and into the house.  He also observed a damaged flat-screen television in the front yard

and damaged furniture in the living room.  He saw more blood upon entering the house: in

the living room, in the kitchen, and leading down a hallway to the bathroom area.  In the

dining room Detective Gurry observed pizza boxes and red plastic drinking cups on a table. 

In the bedroom the detective observed various clothing items on the floor, as well as an

opened purse and some cables on Reed’s bed.  He also saw trails of blood leading up to

McKethan’s house, including on the front steps and front porch.  Detective Gurry testified
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that he later interviewed Reed at the hospital, where she  identified Washington and Hagler

as the culprits.

The State’s final witness was Detective Timothy Bayes, who had interviewed both

Washington and Hagler on January 19, 2012, two days after the incident in Reed’s house. 

During the interview, Washington made the following statement, which was read to the jury.

I drove to Sara’s house to have some drinks and to chill out for a while.  After

we had a few drinks Sara began to talk smack about she don’t trust me and began

saying disrespectful stuff out of her mouth.  I got mad and I hit her up and I took her

money and I left.

Annette did not have anything to do with what took place with Sara and me. 

I don’t why know I did this dumb stuff and dragged my wife into all this bullshit. 

None of what happened is Annette’s fault.  I did it and I take full responsibility for my

action.  I’m sorry for harming Sara.

We shall discuss additional facts as they become pertinent.

DISCUSSION

I. Competency Determination

Washington first argues that the trial court erred by failing to determine on the record

that he was competent to stand trial in accordance with Maryland Code (2001, 2008 Repl.

Vol.) § 3-104(a) of the Criminal Procedure Article (“CP”).   The State, in turn, contends that3

the issue is moot because Washington effectively abandoned or withdrew his motion by

 CP § 3-104(a) states: “If, before or during a trial, the defendant in a criminal case3

or a violation of probation proceeding appears to the court to be incompetent to stand trial

or the defendant alleges incompetence to stand trial, the court shall determine, on evidence

presented on the record, whether the defendant is incompetent to stand trial.”
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failing to pursue it after the court had received an unequivocal and uncontradicted

psychological evaluation that opined that Washington was competent.  Under the specific

circumstances of this case, we agree with the State. 

A.   Factual Background

On April 12, 2012, Washington entered a plea of not criminally responsible by reason

of insanity as a result of “a mental disorder or mental retardation[.]”  His counsel requested

that Washington “be evaluated as to whether [he] is competent to assist in the defense and

understand the nature of the charges [against him].”

By order dated April 20, 2012, the circuit court granted that request for evaluation and

committed Washington to the Department of Health and Mental Hygiene for an examination

to discern whether Washington was both competent to stand trial and criminally responsible.  4

Accordingly, one Robert Katz, Ph.D., examined Washington.

By letter dated April 24, 2012, Dr. Katz advised the court of his professional opinion

that Washington had “sufficient present ability to consult with his lawyer with a reasonable

degree of rational understanding and has a rational as well as factual understanding of the

proceedings against him” – i.e., that Washington was competent.  Dr. Katz further advised

 As the Court of Appeals stated in Roberts v. State, 361 Md. 346 (2000), “‘the test4

for competency to stand trial and the test for criminal responsibility at the time of the

commission of the offense [are] separate and distinct.’”  Id. at 358 (quoting Jolley v. State,

282 Md. 353, 373 (1978)).
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the court that his evaluation regarding criminal responsibility would be completed by

June 20, 2012.

At a pretrial hearing on June 7, 2012, Washington’s counsel reiterated for the court

the status with respect to Dr. Katz’s evaluation:

THE DEFENSE: There’s a pending mental health evaluation.  There’s one

already completed regarding Washington’s competency.

*  *  *  *

THE DEFENSE: Dr. Katz has already written a report regarding his

opinion regarding competency.  He indicated in his

report that he expected the evaluation regarding criminal

responsibility to be completed by June 20th.  The trial

date is set for the June 26th – I’m sorry – 27th. 

Counsel then participated, without objection or reservation, in setting Washington’s

case for trial, successfully pursuing a motion for a continuance, both for pretrial motions and

for trial.

Exactly one week later, on June 14, 2012, Dr. Katz sent another letter to the court, this

time advising it of his opinion (unchanged from April 24, 2012) that Washington was

competent to stand trial and that Washington was criminally responsible.  Attached to this

letter was Dr. Katz’s report (included in the record for our review) elaborating on these

opinions.  Nonetheless, the letter and the report were not filed with the clerk of the circuit

court until July 7, 2012.

In the interim, on June 26, 2012, the court held another pretrial hearing on another

defense motion for a continuance.  At that hearing, Washington’s counsel evidenced his
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understanding of the distinction between the competency evaluation (which the court had

already received) and the evaluation of whether Washington was criminally responsible

(which had not been filed with the clerk):

THE DEFENSE: Your Honor noticed a defense request for a continuance

while the evaluation for competency has been completed.

We’re still pending evaluation for criminal responsibility. 

So – and it was scheduled I believe to be completed last

week.

THE COURT: And we do not have the doctor’s completed evaluation,

and it’s not in the file.  And we have not received it as of

yet.

Thereafter, Washington’s counsel again participated, without objection or reservation,

in setting the case for trial.

Additional hearings occurred on July 20, July 27, August 3, and August 14, 2012,

after Dr. Katz’s second letter had been filed with the clerk.  At none of those hearings,

however, did counsel or the court mention Dr. Katz’s competency evaluation or his reports.

After Dr. Katz’s second letter had been filed with the clerk, additional hearings also

occurred in two other cases that stemmed from other criminal acts that Washington

committed on the same night that he and Hagler assaulted Reed.  In one of those hearings,

on July 26, 2012, the prosecutor mentioned that Dr. Katz’s evaluation had “been completed.” 

The issue of competency received no further attention.

The trial eventually commenced on September 18, 2012.  At no time before the start

of trial did the court determine, on the record, based on evidence presented on the record,
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whether it found, beyond a reasonable doubt, that Washington was competent to stand trial,

as CP § 3-104(a) requires.  On the other hand, after the court had received the second report

(which reiterated the doctor’s earlier conclusion that Washington was competent),

Washington’s counsel appeared at no fewer than four pretrial hearings in this case, as well

as pretrial hearings in other, related cases and the trial itself, without saying as much as a

word about the competency motion.  Under the circumstances of this case, we conclude that

Washington effectively withdrew his motion, thereby rendering it moot.

We find some guidance in the Court of Appeals’ recent decision in Wood v. State, 436

Md. 276 (2013).  In that case, the Court considered whether the circuit court “even needed”

to make a determination of competency (id. at 287) when the defendant had expressly

withdrawn his competency motion, and the trial judge had no “bona fide doubt of the

defendant’s competence based on evidence presented in the record.”  Id. at 288.  In holding

that the withdrawal of the motion had mooted the issue, and thus that the circuit court had

no obligation to make a determination of competency (id. at 290), the Court reasoned that the

defendant “was afforded an opportunity to be heard” and that “there was sufficient evidence

on the record for the trial court to discern [his] competence.”  Id. at 288-89; see also id. at

289 (noting that the circuit court “developed an adequate record of the issue”).  Moreover,

there was “no evidence that the trial judge had a bona fide doubt” as to the defendant’s

competency (id. at 290), because of his “‘irrational behavior, his demeanor at trial, and any
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prior medical opinion on competence to stand trial[.]’” Id. at 291 (quoting Gregg v. State,

377 Md. 515, 528 (2003)) (internal quotation omitted).

While Washington did not expressly withdraw his competency motion (as did Wood),

the conclusion is inescapable, on the facts of this case, that he had no further intention of

pursuing the motion once the court had received the Katz evaluations, both of which

conclusively dispelled any question about his competence.  Indeed, not only did

Washington’s counsel repeatedly fail to raise the issue of competency after the court had

received the second of the two evaluations (which principally concerned criminal

responsibility), but counsel participated in scheduling the case for trial after the court had

received the first (which unequivocally found Washington to be competent).

On the specific facts in the record in this case, one could conclude only that

Washington had abandoned and withdrawn his motion.  Wood, 436 Md. at 290.  Nor does

the record reflect any evidence that the circuit court had (or should have had) a “bona fide

doubt of the defendant’s competence based on evidence presented in the record.”  Id. at 288. 

To the contrary, based on the uncontradicted evidence in the record in this case – Dr. Katz’s

evaluations – the court would have no basis other than to conclude that Washington was fully

competent.  In short, the issue is moot.

Like the defendant in Wood, Washington “attempts to have it both ways.”  Id.  at 281. 

He failed to pursue his competency motion (and thus effectively withdrew it) when the court

received the evaluations stating that he was competent; yet he now maintains that he deserves
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a new trial because the court failed to rule on a motion that he failed to pursue.  As the Court

of Appeals did in Wood, we conclude that his position has no merit.  Hence we reject

Washington’s first contention.

II. Motion for Mistrial

During Washington’s cross-examination of Reed, she volunteered that the

investigating officers had shown her a picture of Washington and Hagler, who was holding

a handgun, at a liquor store.  Washington contends that the court erred in failing to grant his

ensuing motion for a mistrial.  We disagree.

The exchange at issue began as defense counsel began to ask Reed whom she had

spoken to at the hospital following the assault: 

DEFENSE: Did you speak to any doctor?

REED: Yes, when the doctor came and spoke to me that is what

I told them.  I told the doctors when I was able to be

coherent.  At the time that I went there I wasn’t – I had

got beat up so bad that everything was like a shock to

me.  I was like in total shock.

DEFENSE: You had also been drinking.

REED: No, let’s say total shock.  I guess — 

DEFENSE: Nothing about the alcohol intoxication?

REED: You know what, anybody getting beat up, close to getting

their life beaten out of them would be in total shock.

DEFENSE: So you are saying it was the shock, it had nothing to do

with the alcohol?
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REED: I told the detectives that and everything, everything.  I

just thought it was funny as soon as I got to the hospital

detectives came with me with the pictures and they knew

exactly who they were.  I said that’s them, that’s them. 

They showed a picture, I think she was holding a gun at

the liquor store.  It was something like that, doing like

this.  He was walking through the store.  I said that’s

them.  That is about five minutes —

THE COURT: Hold on.  Hold on.  Ask a question.  Don’t just stand

there, ask a question.

DEFENSE: It is her that is speaking.  May we approach?

THE COURT: No, just ask a question.

DEFENSE: I think we need to approach.

THE COURT: Ask a question, Mr. Moskov, please.

DEFENSE: At this time I will move for a mistrial.

THE COURT: And that is denied.  We will ask another question.

DEFENSE: Thank you, your Honor.  Would you be able to advise

this witness to be responsive to the question?

THE COURT: I will do that for you.  [To Reed:] Listen to his questions

very carefully.  Don’t go beyond what he asked you. 

You just keep talking and talking.  If you focus simply on

his question it will move fast.  Just talking is not

responsive, okay?  Just try, ma’am, all right?

(Emphasis added.)

In evaluating Washington’s complaint about the denial of his motion for a mistrial,

we assume that Reed’s statement was to some degree prejudicial to Washington.  Reed’s

testimony created an inference that at some point Hagler and Washington had robbed a liquor
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store – testimony that arguably constituted inadmissible evidence of “other crimes, wrongs,

or acts” under Md. Rule 5-404(b).

The question for this Court, however, is not whether Washington suffered some

prejudice from the statement’s admission, but whether that prejudice was so substantial as

to justify a mistrial.  Washington cannot satisfy that very high burden.

The Court of Appeals has stated that “[a] mistrial is no ordinary remedy[.]”  Cooley

v. State, 385 Md. 165, 173 (2005).  Rather, “‘the declaration of a mistrial is an extraordinary

act which should only be granted if necessary to serve the ends of justice.’”  Id. (quoting

Jones v. State, 310 Md. 569, 587 (1987), vacated on other grounds, 486 U.S. 1050 (1988));

accord Wagner v. State, 213 Md. App. 419, 462 (2013); Molter v. State, 201 Md. App. 155,

178 (2011).  “The determining factor as to whether a mistrial is necessary is whether the

prejudice to the defendant was so substantial that he [or she] was deprived of a fair trial.” 

Kosh v. State, 382 Md. 218, 226 (2004).  “‘[A] request for a mistrial in a criminal case is

addressed to the sound discretion of the trial court,’” Cooley, 385 Md. at 173 (quoting

Wilhelm v. State, 272 Md. 404, 429 (1974)), and is to be reviewed on appeal only for abuse

of that discretion.  Id.

In Rainville v. State, 328 Md. 398 (1992), the Court of Appeals identified several key

factors salient to a trial court’s evaluation of whether a mistrial is warranted:

[W]hether the reference to [the inadmissible evidence] was repeated or

whether it was a single, isolated statement; whether the reference was

solicited by counsel, or was an inadvertent and unresponsive statement;

whether the witness making the reference is the principal witness upon
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whom the entire prosecution depends; whether credibility is a crucial

issue; [and] whether a great deal of other evidence exists[.]

Id. at 408 (quoting Guesfeird v. State, 300 Md. 653, 659 (1984)).  The Court cautioned,

however, that “‘these factors are not exclusive and do not themselves comprise the test.’” 

Rainville, 328 Md. at 408 (quoting Kosmas, 316 Md. at 594).

In Rainville, the State had prosecuted the defendant for rape and child sexual abuse. 

At trial the child’s mother volunteered that Rainville was already “‘in jail for what he had

done to Michael [the victim’s nine-year-old brother].’”  Id. at 401.  The State did not argue

that the mother’s testimony was admissible (id. at 406), and the Court of Appeals

acknowledged that the testimony had “great potential for prejudicing the jury” (id. at 407)

because it might “‘have a tendency to suggest to the jury that if the defendant did it before

he probably did it this time.’”  Id. (quoting Prout v. State, 311 Md. 348, 364 (1988)).

The Court also emphasized that Rainville was a “difficult” case, in that the State had

relied almost entirely on the internally conflicted testimony of the seven-year-old victim,

supported only by the mother’s inadmissible and prejudicial volunteered statement.  Id. at

409-10.  In these circumstances, where the mother’s statement “almost certainly had a

substantial and irreversible impact upon the jurors,” id. at 410, which even a curative

instruction could not prevent, id. at 411, the Court of Appeals held that the circuit court erred

in denying a motion for a mistrial.  Id.  
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The exchange at issue here is nothing like the highly damaging statement from

Rainville and could not plausibly have had a “substantial and irreversible impact” on the

jurors or the outcome of Washington’s trial.  

Reed’s statement was a single, brief, and isolated statement that formed a part of a

larger, unresponsive answer to a separate question posed by defense counsel; it was not a

statement that the prosecution deliberately elicited.  While Reed, as the victim, was a key

witness whose credibility was important to the State’s case, the State did not rely on Reed’s

testimony alone, as was the case in Rainville.  Rather, it relied on Washington’s statement

to police – in which he admitted that he “hit her [Reed] up” and “took her [Reed’s] money”

–  as well as on testimony from Reed’s neighbor and Detective Gurry, both of whom testified

as to extensive objective evidence, after the fact, of the assault and robbery, such as Reed’s

injuries, the trails of blood through her house and along the way to her neighbor’s house, and

the stolen television that Washington and his wife abandoned on Reed’s lawn.  In light of

these facts we fail to see how Reed’s brief and imprecise comment “almost certainly had a

substantial and irreversible impact upon the jurors.”  Rainville, 328 Md. at 410.

In reaching this conclusion, we reject Washington’s attempt to liken this case to

Parker v. State, 189 Md. App. 474 (2009).  In Parker, the prosecutor directly informed the

jury, through a question at cross-examination, that Parker was a convicted criminal.  Id. at

492.  Moreover, the prosecutor’s statement was intentional, and not a product of oversight,

and was made even though the court expressly instructed the State not to attempt to introduce
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such evidence.  Id. at 494.  By contrast, Reed did not state that Washington had been

convicted of any crime, nor did she disobey the court’s admonitions.  Any comparisons to

Parker are inapt.

We lastly note that, to the extent that Reed’s statement had engendered any bias

against Washington, Washington’s counsel had the prerogative of asking the court to strike

the offending testimony or give a curative instruction.  He failed to do so, but instead sought

the extraordinary remedy of a mistrial.  In these circumstances, we hold that the trial court

did not abuse its discretion in denying the mistrial motion, and we affirm the court’s decision.

III. Admission of Medical Records

Washington next argues that the trial court erred in admitting Reed’s medical records

because, he says, they were not properly authenticated.  Specifically, Washington contends

that the certifying custodian failed to state, under penalty of perjury, that the copies were

authentic and that they were records of a regularly conducted business activity.  See Md. Rule

5-902(b)(2).  We review the admissibility of this evidence, as with the admission of most

evidence, for abuse of discretion.  See Shpigel v. White, 319 Md. 117, 135-36 (1999).

Rule 5-902(b) creates a mechanism by which a party may admit certified copies of a

regularly conducted business activity under Rule 5-803(b)(6) without calling a custodian. 

In brief,  a party may be excused from calling a custodian if, at least 10 days before the5

 The full text of Rule 5-902(b)(1) is as follows:5

(continued...)
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commencement of the relevant proceeding, the party both notifies the opponent of his or her

intention to authenticate the record in accordance with the rule and makes a copy of the

certificate and the record available to the opponent.  Md. Rule 5-902(b)(1)(A).  The opponent

then has five days from the date of service to file a written objection on the ground that the

sources of information or the method and circumstances of preparation indicate a lack of

trustworthiness.  Md. Rule 5-902(b)(1)(B).  If the opponent fails to object, the records are

admissible.  Md. Rule 5-902(a)(11).6

Rule 5-902(b)(2) concerns the form of the requisite certificate.  It requires the

custodian to certify the records “substantially” in the form contained in the rule itself.  That

 (...continued)5

Testimony of authenticity as a condition precedent to admissibility is

not required as to the original or a duplicate of a record of regularly conducted

business activity, within the scope of Rule 5-803(b)(6) that has been certified

pursuant to subsection (b)(2) of this Rule, provided that at least ten days prior

to the commencement of the proceeding in which the record will be offered

into evidence, (A) the proponent (i) notifies the adverse party of the

proponent’s intention to authenticate the record under this subsection and (ii)

makes a copy of the certificate and record available to the adverse party and

(B) the adverse party has not filed within five days after service of the

proponent’s notice written objection on the ground that the sources of

information or the method or circumstances of preparation indicate lack of

trustworthiness.

 Rule 5-902(a)(11) provides, in pertinent part, that, “[u]nless justice otherwise6

requires,” authenticity as a condition precedent to admissibility is not required for “any item

as to which, by statute, rule, or court order, a written objection as to authenticity is required

to be made before trial, and an objection was not made in conformance with the statute, rule,

or order.”
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form includes a declaration in which the custodian “declare[s] under penalty of perjury” that

his or her statements are “true and correct.”7

Here, the State served Washington with a timely notice of its intention to introduce

Reed’s medical records as a record of a regularly conducted business activity.  The notice

stated that it was “made pursuant to Maryland Rule 5-902(a)(11),” the rule that generally

deems such records to be admissible unless the adverse party makes a timely objection.

 Rule 5-902(b)(2) contains this form:7

Certification of Custodian of Records

or Other Qualified Individual

I, ______________, do hereby certify that: 

(1)  I am the Custodian of Records of or am otherwise qualified to

administer the records for: ______________ (identify the organization that

maintains the records), and

 (2)  The attached records 

(a)  are true and correct copies of records that were made at or near the

time of the occurrence of the matters set forth by, or from the information

transmitted by, a person with knowledge of these matters; and

(b)  were kept in the course of regularly conducted activity; and

(c)  were made and kept by the regularly conducted business activity as

a regular practice.

I declare under penalty of perjury that the foregoing is true and correct.

Signature and title:

Date:
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These hospital records met each of the elements required for proper certification,

under Rule 5-902(b)(2), save for the requirement that the person certifying the records

“declare under penalty of perjury that the foregoing is true and correct.”  Washington

objected at trial over this error, but he produced no evidence that he had previously made a

written objection, as required by Rule 5-902(b), “within five days after service of the

proponent’s notice . . . on the ground that the sources of information or the method or

circumstances of preparation indicate lack of trustworthiness.”

Notwithstanding the custodian’s failure to “declare under penalty of perjury” that the

records satisfied the requirements of Rule 5-902(b)(2), Washington had the burden to make

a timely, written objection.  By failing to do so, under Rule 5-902(b)(1), he waived his

objection to the medical records sought to be submitted as self-authenticating – including any

objection to the precise form and method of certification of those records sought to be

submitted.  Therefore, we hold that the trial court properly exercised its discretion by

admitting the challenged medical records.8

 In any event, any error would have been harmless beyond a reasonable doubt, as the8

records were merely cumulative of the copious amounts of testimonial evidence regarding

Reed’s injuries.  See Prince v. State, 216 Md. App. 178, 196-97, cert. denied, 438 Md. 741

(2014) (finding no reversible error, despite erroneous admission of expert testimony, where

“[t]he State introduced abundant evidence” of defendant’s guilt).
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IV. “Bonnie and Clyde,” and Other Closing Remarks

Washington next argues that the trial court erred by failing to take any curative actions

in response to what Washington asserts were the prosecutor’s improper closing and rebuttal

arguments.  Specifically, Washington contends that the prosecutor referred to facts not in

evidence and injuriously compared him and his wife to “Bonnie and Clyde.”

In general, trial courts have broad discretion in determining the proper scope of

closing arguments.  Shelton v. State, 207 Md. App. 363, 386 (2012).  Both the prosecutor and

defense counsel have significant freedom to make any comment that is warranted by the

evidence or from reasonable inferences drawn from the facts.  See Donaldson v. State, 416

Md. 467, 488 (2010); see also Whack v. State, 433 Md. 728, 742 (2013) (quoting Spain v.

State, 386 Md. 145, 152 (2005)) (stating that “‘[t]he prosecutor is allowed liberal freedom

of speech and may make any comment that is warranted by the evidence or inferences

reasonably drawn therefrom’”); Spain, 386 Md. at 153 (stating that the advocate may “assess

the conduct of parties[] and attack the credibility of witnesses[,]” as well as “indulge in

oratorical conceit or flourish and in illustrations and metaphorical allusions”) (citations

omitted).

“Because the trial judge is in the best position to gauge the propriety of [closing]

argument in light of [the facts of each case,]” the Court of Appeals has cautioned that “‘[a]n

appellate court should not disturb the trial court’s judgment absent a clear abuse of discretion

by the trial court of a character likely to have injured the complaining party.’” Mitchell v.
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State, 408 Md. 368, 380-81 (2009) (quoting Grandison v. State, 341 Md. 175, 225 (1995)). 

Even a prosecutor’s improper remark will require a reversal only “‘where it appears that the

remarks of the prosecutor actually misled the jury or were likely to have misled or influenced

the jury to the prejudice of the accused.’”  Lawson v. State, 389 Md. 570, 592 (2005)

(quoting Spain, 386 Md. at 158-59); see also Whack, 433 Md. at 742-43 (stating that reversal

of a conviction based on improper closing argument statements is warranted only when the

jury was actually or likely misled or otherwise influenced to the prejudice of the accused by

the State’s comments).

A.   Remarks About Sexual Assault Allegations

We first examine Washington’s charge that the State, in rebuttal argument, improperly

commented on allegations of sexual assault that had not been admitted into evidence.  The

comments at issue are as follows:

THE STATE: Counsel wants you to believe that somehow Ms. Reed

just made up this allegation of sexual assault.  It is a

charge, two counts of it.  The police officer charged here,

the detective said she talked about the allegations in this

case— 

DEFENSE: Objection, your Honor.

THE COURT: Overruled.

THE STATE: —when he spoke to her.  Then here we go.  He wants

you to believe that somehow in cases of robbery there is

not a sexual component added.  It is unfortunate, but

victims sometimes are victimized many ways.  A lot of

times that is where the crime changes because of the
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opportunity.  It is not uncommon like what happened

here.

DEFENSE: Objection.

THE COURT: Overruled.

Washington’s specific complaint is difficult to discern, but it appears to center on the

oblique reference to a charging document (“[t]he police officer charged here”), which

Washington says was not in evidence.  The jury, however, undoubtedly was aware the State

had charged Washington with a crime of a sexual nature, not least because it was asked to

find whether Washington had committed a sexual offense.  In fact, in Washington’s closing,

his attorney had suggested that the detectives did not believe Reed’s allegations of sexual

assault.  Specifically, Washington’s counsel argued:

This was a story that really did just come out of left field in terms of this

sexual contact.  Well, they were going through my house, and then that is

when he decided to take my pants down and put his finger in my anus . . . . 

It is something that is completely out of left field.  It is something 

something that doesn’t make any sense whatsoever.  This is the product

of a [0.233] blood-alcohol content.

Again, there is no medical evidence to back it up, no forensic exam by a

specialized nurse, nothing that is generally done when this kind of

accusation exists.  That’s because even the police did not believe that this

occurred.

In light of defense counsel’s charge, we find the prosecutor’s statements to be

reasonable responses intended to refute the notion that the police did not believe what

Washington claims were wholly fabricated allegations of sexual assault.  In this respect,
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defense counsel opened the door to the prosecutor’s narrow response that if the police had

not believed such allegations, they likely would not have charged Washington with sexual

assault – as they chose to do in this case.  See Mitchell, 408 Md. at 388-89 (holding that by

implying that State had prevented jurors from hearing testimony they were entitled to hear,

defense counsel had opened the door for prosecutor to mention defense’s identical power to

subpoena the witnesses).  Although the prosecutor’s two general references to charging

Washington for sexual offenses were not supported by a charging document that had been

admitted as evidence, we hold that the mention of such police actions was reasonable for

limited rebuttal purposes and of little prejudicial value.

In addition, we reject Washington’s claim that the prosecutor’s assertions (in rebuttal),

that it is not uncommon for violent crimes to be accompanied by a “sexual component,” were

highly prejudicial.  Here, too, the State appears to have attempted to provide a response to

defense counsel’s seeming assertion that allegations of sexual assault here were “completely

out of left field” and “[don’t] make any sense whatsoever.”  Moreover, while it is true that

the State put on no actual evidence about the extent to which robberies are accompanied by

sexual offenses, it is arguably a matter of common knowledge that the violent invasion of

property rights is sometimes accompanied by the invasion of other personal rights, including

the right to be free from nonconsensual sexual contact.  Accordingly, we cannot say, in the

circumstances of this case, that the prosecutor’s remarks “were likely to have misled or
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influenced the jury to the prejudice of the accused.”  Lawson, 389 Md. at 592 (quoting Spain,

368 Md. at 158).  We find no reversible error.

B.   “Bonnie and Clyde” Comments  

We now turn to Washington’s assertion that the State made improper arguments when,

on several occasions, it compared Washington and his wife to the iconic American criminals,

Bonnie Parker and Clyde Barrow.

The prosecutor made the following comment at closing argument: “She always said,

because that is not an issue it was these two, it was these two, the defendant and his wife, the

Bonnie and Clyde pair.”  Furthermore, in rebuttal of Washington’s closing, the State stated:

“The people who went into the banks, those team members don’t count.  We have Bonnie

and Clyde, Bonnie and Clyde together, they did this.”

Washington concedes that he did not object to these comments during trial.  Thus, as

the challenge has not been preserved, and thus has been waived for purposes of appeal, (see

Md. Rule 8-131(a)), we can review only for plain error. 

“Plain error is ‘error which vitally affects a defendant’s right to a fair and impartial

trial.’”  Diggs v. State, 409 Md. 260, 286 (2009) (quoting State v. Daughton, 321 Md. 206,

211 (1990)).  We will exercise our discretion to find plain error only “when the error is

‘compelling, extraordinary, exceptional or fundamental to assure the defendant a fair trial.’” 

Savoy v. State, 420 Md. 232, 243 (2011) (quoting State v. Hutchinson, 287 Md. 198, 203

(1980)).  As our courts often have stated: “[A]ppellate review under the plain error doctrine
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‘1) always has been, 2) still is, and 3) will continue to be a rare, rare phenomenon.’” 

Hammersla v. State, 184 Md. App. 295, 306 (2009) (quoting Morris v. State, 153 Md. App.

480, 507 (2003)). 

Maryland courts outline four requirements for plain error review:  

“First, there must be an error or defect – some sort of [d]eviation from a

legal rule – that has not been intentionally relinquished or abandoned,

i.e., affirmatively waived, by the appellant.  Second, the legal error must

be clear or obvious, rather than subject to reasonable dispute.  Third, the

error must have affected the appellant’s substantial rights, which in the

ordinary case means he must demonstrate that it affected the outcome of

the [trial] court proceedings.  Fourth and finally, if the above three prongs

are satisfied, the [appellate court]  has the discretion to remedy the error

– discretion which ought to be exercised only if the error seriously

affect[s] the fairness, integrity or public reputation of judicial

proceedings.

State v. Rich, 415 Md. 567, 578 (2010) (quoting Puckett v. United States, 556 U.S. 129, 135

(2009)) (internal quotation marks and citations omitted).

While comparing Washington and his wife to Bonnie and Clyde clearly constitutes

hyperbole of a high order, such a comparison still remains within the liberally defined scope

of permissible closing argument.  Any use of poetic license here, even if plausible under

these facts, surely engendered only minimal prejudice and stopped far short of the plain error

doctrine’s requirements that error affects Washington’s “substantial rights” or “seriously
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affects the fairness, integrity, or public reputation of judicial proceedings.”  Rich, 415 Md.

at 578.9

In summary, Washington has failed to demonstrate any reversible error and that the

State’s hyperbole constitute “plain error.”  Accordingly, we hold that the trial court did not

abuse its discretion by failing to take curative action with respect to those comments. 

V. Merger of Sentences

Washington lastly argues that the trial court erred by failing to merge his conviction

for first-degree assault with his conviction for robbery.  He contends that his sentences

should have merged under the rule of lenity and the doctrine of fundamental fairness.  We

disagree.

A.   Rule of Lenity

At the outset, the State contends that Washington’s rule-of-lenity claim is foreclosed

because the rule of lenity applies only to statutory crimes, of which first-degree assault is not

one.  The State is correct, as we shall explain.

 Moreover, even had Washington preserved his challenge to these few references to9

Bonnie and Clyde, any error therein would have constituted harmless error.  Harmless error

occurs when a reviewing court finds, beyond a reasonable doubt, that an error in no way

influenced the verdict.  Dionas v. State, 436 Md. 97, 108 (2013) (quoting Dorsey v. State,

276 Md. 638, 659 (1976)).  Here, the State adduced abundant other evidence to convict

Washington of the crimes charged, including Washington’s own written admission.  See

Prince, 216 Md. App. at 196.  Moreover, the passing references to Bonnie and Clyde,

without doubt, could not have carried any significant the jury’s overall determination of guilt. 
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At heart the rule of lenity is a principle of statutory construction.  Monoker v. State,

321 Md. 214, 222 (1990).  “Under that rule, if we are unsure of the legislative intent in

punishing offenses as a single merged crime or as distinct offenses, we, in effect, give the

defendant the benefit of the doubt and hold that the crimes do merge.”  Id.; see also White

v. State, 318 Md. 740, 744 (1990) (quoting Simpson v. United States, 435 U.S. 6, 15 (1978))

(the policy behind the rule is “‘that the Court will not interpret a . . . criminal statute so as to

increase the penalty that it places on an individual when such an interpretation can be based

on no more than a guess as to what [the legislature] intended’”).  Where a merger is

warranted under the rule of lenity, “‘the offense carrying the lesser maximum penalty

ordinarily merges into the offense carrying the greater maximum penalty.’”  Abeokuto v.

State, 391 Md. 289, 356 (2006) (quoting McGrath v. State, 356 Md. 20, 25 (1999)) (internal

quotation marks omitted).

The rule of lenity generally applies only to statutory offenses.  Khalifa v. State, 382

Md. 400, 434 (2004) (“[a]s a principle of statutory construction, the rule of lenity only

applies where both offenses are statutory in nature or where one offense is statutory and the

other is a derivative of common law”).  Judge Moylan, writing for this Court recently in Pair

v. State, 202 Md. App. 617 (2011), re-emphasized the limited utility of the “rule of lenity”

for the purposes of merging sentences:

“The rule of lenity, formulated as an aid to statutory construction, applies

to statutory offenses. . . . We have never applied the rule of lenity to two

common law crimes, nor do we so extend the scope of that rule here.”

Id. at 639 (quoting Monoker, 321 Md. at 223).
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Turning to the present case, the rule of lenity is unavailable to Washington, as both

assault and robbery, no matter their statutorily-prescribed degrees, remain common-law

offenses.  As we elaborated in Pair, with respect to the codified crime of assault: 

Assault, whatever its degree or statutorily prescribed punishment,

remains a common law crime.  It is not an offense created by the

Maryland General Assembly. . . .  [N]either the legislative establishment

of punishment for a crime nor the dividing of a crime into degrees (such

as with murder, rape, or assault) amounts to the legislative creation of

the crime[.]

Id. at 642 (citing White, 318 Md. at 746); see also Md. Code (2002, 2012 Repl. Vol.),

§ 3-201(b) of the Criminal Law Article (“‘Assault’ means the crime of assault, battery, and

assault and battery, which retain their judicially determined meanings”) (emphasis added).

Similarly, “‘[r]obbery is a crime in Maryland under the common law.  It is not defined

by statute, but the penalty is fixed by statute.  It thus retains its common law definition.’” 

Pair, 202 Md. App. at 641 (emphasis added) (quoting Darby v. State, 3 Md. App. 407, 413

(1968)).

Accordingly, we affirm the trial court’s sentences for first-degree assault and robbery,

as the rule of lenity does not apply to these common-law offenses.

B.   Fundamental Fairness

Finally, we hold that the trial court committed no error in not merging Washington’s

two sentences under the recognized doctrine of “fundamental fairness.”  

The Court of Appeals stated in Monoker, 321 Md. at 223, that fundamental fairness

is “[o]ne of the most basic considerations in all our decisions . . . in meting out punishment
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for a crime.”  See also Khalifa, 382 Md. at 434 n.8 (quoting McGrath, 356 Md. at 25)

(recognizing that additional reasons for merger include “historical treatment, judicial

decisions which generally hold that offenses merge, and fairness”).  In deciding whether to

merge sentences by applying the rule of fundamental fairness, we examine whether the two

crimes at issue “are part and parcel of one another, such that one crime is an integral

component of the other.”  Carroll v. State, 428 Md. 679, 695 (2012) (internal quotations

omitted).  

We thus recognize that “this inquiry is ‘fact-driven’ because it depends on considering

the circumstances surrounding a defendant’s convictions, not solely the mere elements of the

crimes.”  Id.  We review the decision not to merge for abuse of discretion, as “the trial judge

is given ‘broad latitude to best accomplish the objectives of sentencing – punishment,

deterrence and rehabilitation[.]’”  Bishop v. State, 218 Md. App. 472, 508 (2014) (quoting

State v. Dopkowski, 325 Md. 671, 679 (1992)).  Although this basis for merger is recognized

under our courts’ jurisprudence, it is uncommon that “fundamental fairness requires merger

of separate convictions or sentences.”  Carroll, 428 Md. at 695.

Washington directs our attention to Gerald v. State, 137 Md. App. 295, 312 (2005),

as a case with comparable facts.  We see it differently.  The victim in Gerald had been

“pushed off his bicycle, hit in the head with a shotgun, forced to his hands and knees, robbed

of forty dollars from his pants pockets, and shot in the buttocks as he tried to stand up and

-29-



run away.”  Id. at 299.  We held that the sentence for first-degree assault must merge with

that of robbery.  Id. at 312.  

We based our holding on “ambiguity in the indictment or as to how the jury

understood the charges[.]”  Id. (citing Snowden v. State, 321 Md. 612, 618-19 (1991)).  We

explained that the trial court had not explained “how the assault and robbery charges related

to one another, how they differed, and what the jury needed to find to convict under both

charges. . . .  With an ambiguity in the indictment, and non-curative instructions, the []

assault conviction must indeed merge into the robbery conviction.”  Id. (internal citations

omitted).

Here, by contrast, the jury would have understood that the assault and the robbery

were two distinct acts and that neither criminal act was “part and parcel” of the other or a

necessary means of achieving it.  Whereas Washington initiated the assault while committing

the robbery – to allow Hagler to take Reed’s laptop and television – Washington’s continued

punching of Reed after she had surrendered her wallet (and was bleeding heavily) does not

appear to have been a necessary means to effectuate the completed robbery.  

The beating very plausibly continued because Washington and Hagler were angry that

Reed had (in Washington’s words) said “disrespectful stuff out of her mouth.”   It was only

after Reed pretended that she was unconscious that Washington and his wife discontinued

the assault and left Reed’s home.  
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On these facts, the court did not abuse its discretion in determining that Washington’s

sentences for robbery and first-degree assault ought not to merge under the rule of

fundamental fairness.  We therefore affirm.

JUDGMENTS OF THE CIRCUIT

COURT FOR PRINCE GEORGE’S

COUNTY AFFIRMED.  COSTS TO BE

PAID BY APPELLANT.
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