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This appeal concerns a juvenile guardianship that ended on December 16, 2013, when

Dustin R., the person subject to the guardianship, turned 21 years old.  The Circuit Court for

Anne Arundel County, sitting as juvenile court, conducted a guardianship review hearing a

few months before the termination of the guardianship case.  The court orally announced that

Dustin should continue to receive, after he turned 21 years of age, the same services for his

developmental disabilities that he had been receiving under his existing guardianship

placement.

In this appeal, the Department of Health and Mental Hygiene (“DHMH” or “the

Department”) alleges that the juvenile court ordered DHMH to provide specific services to

Dustin after he turned 21, at which point Dustin would no longer be subject to the

jurisdiction of the juvenile court.  The Department contends that the court’s ruling, as

embodied in the “Proposed Findings and Order” that the juvenile court signed, exceeded the

authorization granted to the juvenile court by statute.  Dustin contends that the guardianship

statute requires the juvenile court, when reviewing the guardianship of a child with a

disability, to order the ongoing care that may be needed after the guardianship ends.

After reviewing the purported final judgment, we must conclude that this Court lacks

the power to resolve any of those issues.  The “Proposed Findings and Order” did not direct

DHMH to take any action at all, did not adjudicate any of Dustin’s claims, and did not

declare the rights of any party.  Neither the document itself nor the corresponding docket

entry was sufficient to indicate that the underlying claim had been resolved.  Thus, there was



no final order from which an appeal could be taken.  Accordingly, the appeal must be

dismissed, and we cannot address the merits of either party’s position.

FACTUAL AND PROCEDURAL BACKGROUND

A. The Juvenile Guardianship

Dustin R. was born on December 16, 1992.  During Dustin’s infancy, he was beset by

a host of developmental disorders that left him permanently disabled and medically fragile.

In 1995, the circuit court awarded guardianship of Dustin to the Anne Arundel County

Department of Social Services (“DSS”).  Since then, Dustin has lived in foster care at the

home of Jacqueline and Darrell P.  DSS retained legal guardianship of Dustin, but granted

the P.s the authority to make medical decisions for Dustin.  In foster care, Dustin’s medical

expenses have been paid by the Maryland Medical Assistance Program (“Medicaid”), which

is administered by DHMH.

As Dustin grew older, his condition worsened.  After an emergency hearing in

February 2005, the juvenile court ordered DSS to secure nursing services for Dustin 24 hours

a day, seven days a week.  The cost of these services exceeded the maximum amount payable

to a care provider under Medicaid.  Ultimately, DSS reached an agreement to supplement the

Medicaid rates by splitting the additional private-nursing costs (approximately $16,000 a

month) between DSS and DHMH.  Since that time, a rotating team of eight registered nurses

has monitored Dustin 24 hours a day.
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In 2011, Dustin’s representatives filed a petition to co-commit Dustin to the DHMH.  1

In his petition, Dustin requested that the court require DHMH to present a written plan for

the continuation of his nursing care after the termination of the guardianship on his twenty-

first birthday.

Around the end of 2012, DHMH and DSS began planning for Dustin’s transition out

of his juvenile guardianship.  DHMH eventually consented to the co-commitment in April

2013, and the court ordered DHMH to “continue the planning process for the transition of

Mr. R. from foster care under the guardianship of [DSS.]”  The agencies continued to oppose

Dustin’s request that the court require that the same services be provided after he turned 21.

During 2013, DSS proposed a plan with two alternative arrangements: either the P.

family could accept guardianship of Dustin; or DSS would seek guardianship and transfer

Dustin to a licensed group home or alternative living unit.  Under either option, Dustin would

receive medical assistance up to the allowable Medicaid rates, but the agencies could not

guarantee that his prior level of services would continue to be funded.  DHMH rejected a

proposed service plan from Dustin’s representatives to continue the budget “as is,” including

all supplemental funding for specialized nursing care.

 Dustin first filed a petition for co-commitment to DHMH in March 2010.  The court1

denied that petition without prejudice, after which Dustin filed an amended petition in June

2011, which set forth more specific grounds for relief.
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B. The Guardianship Review Hearing

The juvenile court conducted an annual review of Dustin’s guardianship on

August 26, 2013.  The court also agreed to rule on Dustin’s outstanding motions by

determining whether Dustin was entitled to an order requiring DHMH to assume

responsibility for maintaining the same level of medical and support services after Dustin’s

twenty-first birthday.

The court heard three days of argument and testimony on that issue, as the hearing

extended to August 27, and then resumed on September 27, 2013.  Dustin offered testimony

about the nature of his needs and the complexity of his care in the P. home.  Witnesses from

DHMH and DSS testified about the care Dustin would receive in an alternative living unit. 

Dustin argued that the alternative living unit would not employ registered nurses who were

qualified to attend to his needs and thus that the Department’s plan was inappropriate.

The judge orally announced findings at the conclusion of the hearing.  The court

determined that Dustin’s existing level of services, most notably the 24-hour care by

registered nurses, was clinically appropriate; that any reduction in medical services likely

would place Dustin’s life at risk; that the P. residence was the least restrictive setting for

Dustin; and that placement in a group home would not be appropriate.  After the judge

announced his findings, the following exchange continued:

THE COURT: I’ve looked at the order, Proposed Findings of Fact and

Order, and before I place my signature on it, are there

any other comments regarding the order?
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[DHMH:] I would ask that the order list the specific services that

the Court is ordering that the Department fund.

THE COURT: Counsel, I don’t need to do that.  If you’ve been paying

attention at this trial, you know what those services are. 

They’re everything he’s getting now. . . .  On September

27, 2013, in my view are going to be necessary after he

turns 21. 

[DHMH:] Does that include payments to Mrs. P.?2

THE COURT: It includes everything. . . .  It includes . . . exactly what

he’s getting now. . . .  There is no need to change any of

that.  

C. The Proposed Findings and Order

The hearing judge then signed a two-page document titled “Proposed Findings and

Order,” which had been submitted by Dustin’s attorney.  The full text of this document is as

follows:

PROPOSED FINDINGS AND ORDER

On August 26-27, 2013 and September 27, 2013 a Guardianship Review

Hearing was held and Dustin R. requests that the Court makes the following

Findings:

1) Dustin requires 24/7 one-on-one skilled nursing care provided by

registered nurses that have been fully oriented to his care needs and

have demonstrated competence in all of the tasks on the Skills

Checklist developed by the supervising nurse.

 In addition to the supplemental funds of approximately $16,000 a month that DSS2

had been paying to private nursing providers, for many years DSS also paid a stipend directly

to the P.s of approximately $2,400 a month above the monthly board rate for foster care.
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2) Dustin requires the continuation of all services that will ensure that the

agency is able to retain the current nurses that have been fully oriented

to continue to care for him including but not limited to call-out pay,

orientation, holiday pay, and vacation.

3) It is in Dustin’s best interest to remain in the least restrictive setting in

the home of the P. family who are willing to continue to provide a

home to him after he turns 21.

4) Dustin requires the continuation of all other services currently provided

that enable Dustin to remain healthy and safe in the P. home.

5) DHMH has not provided a plan for Dustin of clinically appropriate

services in the least restrictive setting.

6) That APPLA [another planned permanent living arrangement] is in

Dustin’s best interest because of his ongoing extensive and

extraordinary medical conditions and his profound physical and

developmental disabilities.

Further, Dustin requests that this Court:

1) ORDER that DHMH develop and approve a written plan that ensures

that Dustin will continue to receive all of the services and supports he

is currently receiving including but not limited to all services that will

ensure that Dustin will receive 24/7, one-on-one skilled nursing care

provided by registered nurses that have been fully oriented to his care

needs and have demonstrated competence in all of the tasks on the

Skills Checklist developed by the supervising nurse.

2) ORDER that DSS  and DHMH each report to the court and all parties[3]

in writing monthly a) the specific steps taken to ensure that Dustin’s

current level of services and supports will continue in the P. home.

3) ORDER that the Stipulation of the parties dated April 26, 2005, shall

continue to remain in effect;

 At DSS’s request, the judge crossed out the printed reference to DSS and wrote his3

initials above the alteration.
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4) ORDER that this matter be scheduled for hearing within 2 months, for

a Guardianship Review to determine adequacy of the progress toward

the goal of achieving a seamless transition that will ensure Dustin’s

health and safety and maintain the continuity of his placement in the

community in the P. home.

5) ORDER that the Court continue to grant Mr. and Mrs. Darryl P. the

authority to make medical (including mental, dental and vision health),

educational and out of state travel decisions on Dustin’s behalf.

(Emphasis added.)

Immediately below that paragraph, the judge signed his name on the signature line that

had been provided.

After the hearing, the clerk made the following docket entries:

Num/Seq Description Filed Jdg

00168000 Hearing Sheet 09/27/13 PFH

00169000 No Pro Se Party at time of Proceeding 09/30/13 TBA

00170000 Reasonable Efforts Made by DSS 09/30/13 TBA

00171000 Another Planned Permanent Living 09/30/13 TBA

Arrangement

00172000 Proposed Finding and order 09/30/13 PFH

(Emphasis added.)

On October 24, 2013, DHMH filed a notice of appeal “from the order entered . . . on

September 27, 2013[.]”4

 At the hearing on September 27, 2013, the judge also signed a different document,4

titled “Order,” which had been drafted by DSS, and which included the findings required for

(continued...)
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QUESTION PRESENTED

The Department’s appellate brief includes a single question for our review: 

Did the juvenile court have the authority to order the Department to provide

specific services to Mr. R. after he attained twenty-one years of age, at which

time the juvenile court no longer had a statutory grant of jurisdiction over Mr.

R.’s guardianship case?

For the reasons discussed below, we conclude that this question has not been properly

presented for our review, because this Court lacks jurisdiction to consider DHMH’s appeal.

DISCUSSION

A. Requirements of a Final Judgment

Except where the right of appeal is constitutionally required, the existence of appellate

jurisdiction in Maryland is determined entirely by statute.  Addison v. Lochearn Nursing

Home, LLC, 411 Md. 251, 262 (2009).  For this reason, even if neither party protests our

exercise of appellate jurisdiction, this Court “must dismiss a case sua sponte on a finding that

we do not have jurisdiction.”  Miller & Smith at Quercus, LLC v. Casey PMN, LLC, 412 Md.

230, 240 (2010).  This Court lacks the power to review the merits of a case unless a final

 (...continued)4

the annual guardianship review.  This document made no mention of the agencies’

responsibilities after Dustin’s twenty-first birthday, and it stated that the matter was

scheduled to terminate on December 16, 2013.  The appellate brief submitted by DHMH

quotes a portion of the document titled “Proposed Findings and Order” and makes no

mention of the second document.  At oral argument, DHMH confirmed that it was appealing

from the “Proposed Findings and Order.”  In addition, the parties informed us that, pending

appellate review, DHMH has agreed to maintain the level of services that Dustin has been

receiving.
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judgment has been rendered and properly entered.  See, e.g., Waterkeeper Alliance, Inc. v.

Maryland Dep’t of Agric., 439 Md. 262, 289 (2014).

In general, “a party may appeal from a final judgment entered in a civil or criminal

case by a circuit court.”  Md. Code (2013 Repl. Vol.), Courts and Judicial Proceedings

Article, § 12-301.  A judgment is created by two discrete occurrences: the rendition of

judgment, i.e. “the court’s pronouncement, by spoken word in open court or by written order

filed with the clerk, of its decision upon the matter submitted to it for adjudication”; and the

entry of judgment onto the docket by the clerk, which is “the ‘purely ministerial act’ of

placing a judgment in the permanent record of a court.”  In re Blessen H., 392 Md. 684, 716

(2006) (quoting Bd. of Liquor License Comm’rs for Baltimore City v. Fells Point Café, 344

Md. 120, 128 (1996)).  Each judgment must be set forth on a separate document and properly

entered by the clerk onto the docket.  See Md. Rule 2-601.  5

 Rule 2-601, entitled “Entry of Judgment,” provides:5

(a) Prompt entry – Separate document.  Each judgment shall be set forth on

a separate document. Upon a verdict of a jury or a decision by the court

allowing recovery only of costs or a specified amount of money or denying all

relief, the clerk shall forthwith prepare, sign, and enter the judgment, unless

the court orders otherwise.  Upon a verdict of a jury or a decision by the court

granting other relief, the court shall promptly review the form of the judgment

presented and, if approved, sign it, and the clerk shall forthwith enter the

judgment as approved and signed.  A judgment is effective only when so set

forth and when entered as provided in section (b) of this Rule. Unless the court

orders otherwise, entry of the judgment shall not be delayed pending

determination of the amount of costs.

(continued...)
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The Court of Appeals has further explained:

Determining whether a trial court’s ruling constitutes a final

judgment requires an analysis of “three attributes”: (1) the court

must intend it to be “an unqualified, final disposition of the

matter in controversy;” (2) “it must adjudicate or complete the

adjudication of all claims against all parties,” and (3) “the clerk

must make a proper record of it” on the docket.

Baltimore Cnty. v. Baltimore Cnty. Fraternal Order of Police Lodge No. 4, 439 Md. 547,

563-64 (2014) (quoting Rohrbeck v. Rohrbeck, 318 Md. 28, 41 (1989)).

“Except as provided in [Rule 2-602(b)],  an order or other form of decision, however6

designated, that adjudicates fewer than all of the claims in an action[,] . . . or that adjudicates

less than an entire claim, or that adjudicates the rights and liabilities of fewer than all the

parties to an action . . . is not a final judgment” and remains subject to revision at any time

before the entry of a final judgment.  Md. Rule 2-602(a).

 (...continued)5

(b) Method of Entry – Date of Judgment.  The clerk shall enter a judgment

by making a record of it in writing on the file jacket, or on a docket within the

file, or in a docket book, according to the practice of each court, and shall

record the actual date of the entry. That date shall be the date of the judgment.

***

 Rule 2-602(b) generally applies to cases involving multiple parties or multiple6

“claims,” as well as to claims for monetary relief alone in which a court grants summary

judgment as to less than all of the relief requested.  The inapplicability of Rule 2-602(b) is

examined in part D of the Discussion section below.
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Section 5-310 of the Family Law Article of the Maryland Code  authorizes this Court7

to review certain rulings made by a juvenile court made in connection with a juvenile

guardianship: “A party to a case under this subtitle may appeal to the Court of Special

Appeals . . .  from a final order.”  (Emphasis added.)

In this appeal, DHMH attempts to challenge a juvenile court ruling that possessed only

the first of the three necessary attributes of a final judgment.  The hearing transcript leaves

no doubt that the trial court subjectively intended to render an unqualified, final disposition

of the claim.  Nonetheless, the document executed by the judge did not adjudicate the claim,

and, objectively speaking, it was not a final order.  Furthermore, although the clerk made a

record of the document that the judge signed, the docket entry did nothing to indicate that

anything had actually been determined.

B. The Absence of a Final Order

In Prince George’s County v. Vieira, 340 Md. 651 (1995), the Court of Appeals

addressed the meaning of the word ‘order’ within the Maryland Code: “an ‘order’ emanates

from a court and, in fact, constitutes a command or decree of the court.”  Id. at 661.  This

understanding of the word “order” is consistent with the common legal definition: “‘A

mandate; precept; command or direction authoritatively given . . . . Direction of a court or

 Section 5-310 of the Family Law Article also permits a party to take certain7

interlocutory appeals from the denial of the right to participate in a guardianship case before

entry of an order for guardianship, or from a denial of the right to participate in an adoption

case.  Neither provision is implicated here.

-11-



judge made . . . in writing, and not included in a judgment.’”  Id. (quoting BLACK’S LAW

DICTIONARY 756 (6th ed. 1991)); see also Long v. State, 371 Md. 72, 80 n.5 (2002)

(“Generally, the term ‘order’ refers to the written direction or command issued by the court

. . .  and filed with the court clerk, as required by Md. Rule 2-601”).

Notwithstanding the judge’s verbal expressions of his intent to resolve the matter, the

“Proposed Findings and Order” was not an “order” in any legal sense of the word.  It was not

a mandate, not a precept, not a decree, not a command or direction authoritatively given.  No

portion of the document directed any party to take any action.  The document only stated:

“Dustin requests” that the court make certain findings; and “Dustin requests” that the court

issue certain orders.  The document was, in fact, a mere application for an order.  It was a

motion.  See Md. Rule 2-311(a) (“An application to the court for an order shall be by motion

which, unless made during a hearing or trial, shall be made in writing, and shall set forth the

relief or order sought”).8

Even if this document could be construed as an order of some kind, the “Proposed

Findings and Order” was not a “final order” for the purpose of appealability.  Although the

Maryland Code includes no definition of the term “final order,” the Court of Appeals has

 Moreover, because the document, on its face, did not direct DHMH to take any8

action at all, the Department had not yet been aggrieved by the juvenile court’s actions. 

Accordingly, independent of the finality concerns addressed in this opinion, DHMH’s appeal

also must be dismissed because of the absence of an aggrieved party.  See Suter v. Stuckey,

402 Md. 211, 224 (2007) (“The availability of appeal is limited to parties who are aggrieved

by the final judgment”).
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explained that “[t]o be final in the traditional sense . . . an order must not only settle an entire

claim but also ‘be intended by the court as an unqualified, final disposition of the matter in

controversy[.]’”  Schuele v. Case Handyman & Remodeling Servs., LLC, 412 Md. 555, 570-

71 (2010) (quoting Rohrbeck, 318 Md. at 41).  “[T]o constitute an ‘unqualified final

disposition’ an order must be ‘so final as to determine and conclude the rights involved, or

deny the appellant the means of further prosecuting or defending his rights and interests in

the subject matter of the proceeding.’”  Schuele, 412 Md. at 571 (quoting United States Fire

Ins. Co. v. Schwartz, 280 Md. 518, 521 (1977)).

The underlying action in this case commenced with Dustin’s 2011 amended petition

for co-commitment, in which Dustin requested that the court “[o]rder that DHMH and DSS

present a written plan to provide for the case of Dustin R. in the [P.] home, including 24 hour

skilled nursing care, upon turning 21[.]”  After DHMH consented to the co-commitment in

2013, Dustin then renewed that request through several motions for a hearing on the matter,

each time reiterating the same underlying facts.

At the conclusion of a three-day hearing, the juvenile court announced its intention

to grant Dustin’s request.  The document actually executed by the court, however, included

no language either granting or denying Dustin’s motion.  It included no language determining

the rights of DHMH or DSS or of any of the parties involved.  Thus, Dustin’s claim remained

unadjudicated, and the circuit court retained the ability to revise its oral determination of the

rights of the parties at any time before entry of a final order.  See Md. Rule 2-602(a).
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In Taha v. Southern Management Corp., 367 Md. 564 (2002), the trial court had

entered a judgment against one defendant after a jury trial, but failed to enter judgments

against other defendants to the action.  Taha, 367 Md. at 566-67.  On appeal, the Court of

Appeals held that no appealable final judgment had been entered, because there were “no

docket entries and no separate documents . . . indicating a final judgment[.]”  Id. at 570. 

Certain oral comments made by the judge in connection with post-trial motions left little

doubt that the court had intended to dispose of the entire action.  Id.  Nevertheless, the Court

expressly rejected the argument that the oral expressions of the judge’s intentions were

sufficient to create a final judgment, in the absence of a separate judgment and docket entry

evidencing the actual disposition.  Id. (citing Estep v. Georgetown Leather Design, 320 Md.

277, 284 (1990) (oral comment by judge insufficient to create final judgment)).

In its brief, DHMH places particular emphasis on the judge’s oral comment that the

court intended to require that DHMH continue to fund all of the services Dustin was

receiving on September 27, 2013.  An oral comment made by a judge, however clearly it may

be announced, remains subject to revision until it is embodied in a written final order.  See

Cent. Collection Unit v. Columbia Med. Plan, 300 Md. 318, 325 (1984) (“Expressions of

intention by the trial judge are not final orders because they are always subject to change by

the judge”); see also Salamon v. Progressive Classic Ins. Co., 379 Md. 301, 307 n.7 (2004)

(holding that separate document requirement of Rule 2-601(a) prohibits judgment from

incorporating by reference terms of an oral ruling because “no one would be able to discern
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the actual declaration of rights from the document posing as the judgment”) (citations and

internal quotation marks omitted).

Even before Rule 2-601 was amended to require that each judgment be set forth on

a separate document, the Court of Appeals emphasized the primacy of a written order:

The extemporaneous recitation of multiple or complex rulings

from the bench may be fine for letting the parties and their

attorneys know what the court’s decision is in the case, but as it

is the actual judgment that will govern the conduct, fortunes,

and affairs of the parties, the court must be especially careful

that the judgment itself is clear, complete, and precise.  A

written order prepared either by counsel (and whenever possible

consented to as to form by opposing counsel) or by the court

itself gives the court an opportunity to review the language,

discover and correct any inadvertent imprecisions or

inconsistencies, and generally assure itself that the judgment

accurately reflects its decision.  

Rohrbeck, 318 Md. at 46 n.7.

The requirement of a separate written judgment that states the rights of the parties “is

not just a matter of complying with a hyper-technical rule.”  Salamon, 379 Md. at 307 n.7. 

Rather, its function is to “giv[e] the parties and the public fair notice of what the court has

determined.”  Id.  At the very least, the document embodying a judgment must be sufficient

to put litigants and the public on notice that the claim has been resolved.  See Tierco

Maryland, Inc. v. Williams, 381 Md. 378, 394 (2004).  In other words, “Rule 2-601(a)

requires more than a piece of paper . . . accompanied by a docket entry.”  Hiob v. Progressive

American Ins. Co., ___ Md. ___, ___, No. 4, Sept. Term 2014, slip op. at 19 (filed Nov. 20,

2014).  The document itself must indicate “that the issues have been fully adjudicated and
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that the court has reached a final decision.” Id., slip op. at 18.  Additionally, the document

must indicate “which party has prevailed on which issues and what type of relief, if any, has

been granted by the court.”  Id.

A document such as this one, which by its literal terms, does not resolve the

underlying claim, cannot be treated as a final judgment.  See Nnoli v. Nnoli, 389 Md. 315,

324-25 (2005) (holding that circuit court ruling “was not a final judgment because it did not

determine and conclude the rights of the parties involved”); Kobrine, L.L.C. v. Metzger, 151

Md. App. 260, 270 (2003), vacated on other grounds, 380 Md. 620 (2004) (no final

judgment created by ruling that envisioned entry of subsequent order); see also Hiob, slip op.

at 31 (holding that stipulation of dismissal could not constitute a final judgment “because it

[wa]s not readily apparent from the document itself that a judgment ha[d] been issued”);

Waterkeeper Alliance, Inc., 439 Md. at 289 n.21 (noting that non-final order did not facially

indicate whether entire claim had been resolved).9

 Maryland Rule 2-601 is modeled in part on Rule 58 of the Federal Rules of Civil9

Procedure.  The Court of Appeals has recognized that interpretations of Fed. R. Civ. P. 58(a)

may inform our analysis of Rule 2-601(a).  E.g., Suburban Hosp., Inc. v. Kirson, 362 Md.

140, 154-56 (2000).  “Under Fed. R. Civ. P. 58 the judgment must be self-contained and

complete . . . [and] must describe the relief to which the prevailing party is entitled and not

simply record that a motion has been granted.”  Am. Interinsurance Exch. v. Occidental Fire

& Cas. Co. of N. Carolina, 835 F.2d 157, 159 (7th Cir. 1987) (holding that no final judgment

existed where court produced no document that disposed of all claims or described the relief

granted); accord United Auto. Workers Local 259 Social Sec. Dep’t v. Metro Auto Ctr., 501

F.3d 283, 287-88 (3d Cir. 2007) (holding that court order granting summary judgment did

not constitute final judgment under Rule 58, because document failed to specify the relief to

which prevailing party was entitled).  Similarly, the document in question in the instant case

failed to note the relief granted.
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In the conclusion of the recent Hiob opinion, the Court of Appeals summarized its

final judgment analysis under the following framework:

[I]n order for there to be an entry of an effective final judgment

that triggers the time for filing an appeal, there must be an

affirmative answer to the following questions:

• Is there a final judgment?

• Is there a separate document?

• Is there a document in the court file separate from the

docket entry?

• Does the document reflect a judicial action that grants

or denies specific relief in an unqualified way?

• Has the separate document been signed by the judge or

the clerk?

• Has the clerk docketed the judgment in accordance with the

practice of the court?

Hiob, slip op. at 40.

Thus, our analysis of the “separate document” question involves three sub-questions. 

In this instance, we can answer in the affirmative only to the first and third sub-questions, but

we cannot circumvent the second.  The judge did indeed sign a document separate from the

docket entry.  That document, however, merely requested certain relief; it did not grant or

deny that relief, much less do so in an unqualified way.

The dissent argues that the document must be construed as granting relief in an

unqualified way, by proposing that the judge’s signature itself operates as the equivalent of
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unequivocal language granting the requested relief.  The dissent’s core proposition is that the

act of signing a list of requests “clearly” “effectuated” the same result as if the court had

“str[uck] out the word ‘proposed’ from the title and replace[d] the phrase ‘Dustin requests

that’ with ‘the court finds/orders[.]’”  Dissent slip op. at 1.  This understanding of the

document is not based on any objective characteristics, but instead upon other factors that the

dissent emphasizes: extrinsic facts (the judge’s oral expressions of intent), as well as the

parties’ subjective understanding of the court’s intent (which, admittedly, were informed by

the court’s oral pronouncements).

We do not think that the purpose of Rule 2-601(a)’s signature requirement is to allow

the signature itself to substitute for clear language granting or denying relief.  The judge’s

signature generally operates to approve the language in its existing form, but not to replace

or alter that language.  A judge’s handwritten name does not express an unqualified grant of

specified relief any more than it indicates an unqualified denial of those requests, or some

other partial or interlocutory action by the court.  Nor can the judge’s signature alone

magically rewrite the words on the page, so that a mere request for relief suddenly becomes

a specific list of findings and orders.  In short, we cannot answer in the affirmative to the

following question: “Does the document reflect a judicial action that grants or denies specific

relief in an unqualified way?”  Hiob, slip op. at 40.  The document requirement of Rule

2-601(a) has not been satisfied.
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C. The Absence of a Proper Docket Entry

Under certain circumstances, parties may proceed with an appeal even though the

court that purported to issue a judgment nonetheless “failed to create ‘any document that

look[ed] like a judgment.’”  Suburban Hosp., Inc. v. Kirson, 362 Md. 140, 154 (2000)

(quoting Bankers Trust Co. v. Mallis, 435 U.S. 381, 382 (1978) (per curiam)).  In Kirson, the

trial court had failed to effect entry of a separate judgment after a special jury verdict. 

Kirson, 362 Md. at 153.  The Court of Appeals held that the separate document requirement

of Rule 2-601(a) may be waived if a circuit court “clearly intended [that] the docket entries

made by that court’s clerk . . . be a final judgment and where no party has objected to the

absence of a separate document.”  Id. at 156.  Nevertheless, the Court has cautioned that a

waiver of the separate document rule is permissible only where a judgment is actually entered

on the docket.  See Taha, 367 Md. at 569; Washington Mut. Bank v. Homan, 186 Md. App.

372, 409 (2009); Forward v. McNeily, 148 Md. App. 290, 305-06 (2002).  The justification

for this limited doctrine is not simply the lack of prejudice to the parties, but also the need

to account for circumstances where “the trial court clearly intended for the docket entries to

constitute a final judgment.”  Kirson, 362 Md. at 157.

For example, in Collins/Snoops Assocs., Inc. v. CJF, LLC, 190 Md. App. 146, 160 n.2

(2010), “it appear[ed] that the trial court simply added ‘So ORDERED’ at the conclusion of

its opinion.”  We reasoned that “such an order does not satisfy the separate document

requirement of Rule 2-601(a).”  Id.  The corresponding docket entry, however, contained the
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following unqualified language: “Memorandum and Order of Court granting Judgment in

favor of CJF LLC et al for all claims brought against it by Collins/Snoops & Assoc., Inc; and

further granting Judgment in favor of Colling/Snoops & Assoc., Inc for all claims against it

by CJF LLC et al.”  Under those circumstances, we held that the separate document

requirement could be waived through the parties’ failure to object.  Id.

Similarly, in Board of Education of Worcester County v. BEKA Industries, Inc., 190

Md. App. 668, 684 n.6 (2010), aff’d in part, rev’d in part on other grounds, 419 Md. 194

(2011), we held that parties waived the separate document requirement by failing to object,

after we noted that the court’s final disposition was reflected in the docket.  The docket entry

in question read: “Court rules in favor of Plaintiff, BEKA Industries with a judgment against

the Worcester County Board of Education in the amount of $1,100,000.00 to be entered

today and to draw interest as of this point.”  In these cases, as well as in Kirson, the separate

document requirement could be waived because the docket entries themselves left no doubt

as to which parties had prevailed and what relief had been granted.

In the instant case, the clerk on September 30, 2013, made a docket entry that stated:

“Proposed Finding and order.”  Much like the document itself, this corresponding docket

entry was insufficient to indicate the disposition of the claims.  On its face, a docket entry

merely listing a “Proposed Finding and order” in fact certifies the opposite of finality.

In other contexts, the Maryland Rules specifically use the terms “proposed findings

of fact” and “proposed orders” to refer to rulings that lack finality.  For instance, Maryland
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Rule 11-111 (although not strictly applicable to the facts of this case) provides important

context.  Section (a) of that Rule authorizes a court to assign special masters to hear certain

matters regarding juvenile causes.  The master is required to make reports including

“proposed findings of fact, conclusions of law, recommendations and proposed orders with

respect to adjudication and disposition.”  Md. Rule 11-111(b).  The Rule is explicit that such

proposed findings and orders “do not constitute orders or final action of the court.”  Md. Rule

11-111(a)(2); see also Md. Code (2013 Repl. Vol.), Courts and Judicial Proceedings Article,

§ 3-807(d)(1); In re Kevin E., 402 Md. 624, 637 (2008).  Thus, the Maryland Rules use the

term “proposed order” in direct contradistinction to the term “final order.”10

Under comparable circumstances, the Court of Appeals has held that a final judgment

has not been properly entered where the corresponding docket entry expresses a lack of

finality.  In Waller v. Maryland National Bank, 332 Md. 375 (1993) (per curiam), a transcript

of proceedings indicated that the trial court had intended to enter summary judgment without

the need for a subsequent written order.  Id. at 377.   At the end of the clerk’s docket entry11

 Maryland Rule 9-208 similarly authorizes the referral of other family law matters10

to masters, and requires the master to prepare written recommendations accompanied by a

proposed order.  Md. Rule 9-208(e)(1).  Other references to “proposed orders” in the

Maryland Rules refer to documents prepared by parties to assist the court.  E.g. Md. Rule

8-431(a) (requiring that motions to an appellate court be “accompanied by a proposed

order”).  In either context, the term “proposed order” contemplates a non-final action. 

 Waller was decided under a prior version of Rule 2-601(a), which did not require11

that each judgment be set forth on a separate document.
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reflecting the grant of summary judgment, however, the clerk erroneously inserted the words:

“Order to be filed.”  Id.   

Even though it entertained no doubt about the trial court’s intentions to enter

judgment, the Court of Appeals rejected as erroneous this Court’s conclusion that “the

unauthorized portion of the docket entry could simply be disregarded, and the remaining

portion treated as a final order.”  Id.  Under the circumstances, “[t]he record made by the

clerk certified that the ruling was not final, because a subsequent order was to be filed.”  Id.

at 378 (citing Atl. Food & Bev. Sys., Inc., v. City of Annapolis, 70 Md. App. 721, 725-27

(1987) (docket entry ending with statement “Attorneys to prepare Orders” not final)); see

also Owings v. Foote, 150 Md. App. 1, 8-10 (2002) (docket entries with language “order to

be submitted” certified rulings as non-final).

Even if the phrase “Proposed Finding and order” did not certify that the ruling was

non-final, the entry was at best ambiguous as to whether a final order had been entered.  This

lack of clarity in the docket vitiates the ruling’s appealability.  In Walk v. Hartford Cas. Ins.

Co., 382 Md. 1, 11 n.4 (2004), the Court of Appeals reasoned that a docket entry that is too

unclear about its finality may be insufficient to establish a final judgment.  In that case, the

clerk had entered a docket entry with the words “ordered from Judge without file January 7th,

03,” after a circuit court had granted summary judgment.  Recognizing that the docket did

not reflect the entry of judgment, Walk moved for final judgment several months later and

then noted an appeal after the entry of that judgment.  Id.  The Court of Appeals held that the
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judgment had not been properly entered on the earlier date, but only after the clerk later

entered a proper docket entry.  Id.12

Similarly, in Newborn v. Newborn, 133 Md. App. 64, 75-80 (2000), this Court held

that there can be no final judgment where the docket entry itself gives no indication that

anything has been determined.  In Newborn, a trial judge had filed an opinion in connection

with a divorce action.  Id. at 79.   The corresponding “docket entry dated April 3, 1998 . . .

read[] in its entirety as follows: ‘Opinion by Judge Cawood (copies to Attys. Smith and

Doud).’”  Id.   We held that this docket entry did not satisfy the requirements of Rule 2-60113

regarding the entry of judgment, because “[o]ne cannot tell by reading the April 3rd entry

how the trial judge disposed of any claim.”  Id.  We added: “A docket entry is supposed to

make clear to all who read it the disposition of a claim or claims.”  Id. (citing Fells Point

Café, Inc., 344 Md. at 133).

More recently, the Court of Appeals re-affirmed that the requirement of a proper

docket entry is not satisfied when “[t]he docket entry is ambiguous as to whether a judgment

has been entered[.]”  Hiob, slip op. at 36.  In Hiob, the docket entry in question read

“‘Voluntary Dismissal (Partial) as to Erie Insurance Exchange.’”  Id.  The Court emphasized

 The docket entry that entered the final judgment read: “Order granting motion for12

entry of final judgment; denial of plntf’s motion for summary judgment and granting of def’s

cross motion for summary judgment is final; case is dismissed, as to all claims and all

parties.”

 This Court reasoned: “The only docket entry that does alert the public as to the grant13

of the divorce is the one entered on September 8, 1998, which reads: ‘Judgment of Final

Divorce signed by Judge Cawood.  Certified copies to Attorney’s [sic] Smith and Doud.’” 

Newborn, 133 Md. App. at 79.
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that, even though the parties might have been able to understand that each claim in the case

had been fully resolved, “[w]ithout any indication of finality, the public [could] not discern

from the docket entry that a final judgment ha[d] been entered.”  Id.  For that reason, the

Court held that the docket entry did not satisfy Rule 2-601(b) and thus did not effect an entry

of judgment.  Id., slip op. at 15-16.

The Court of Appeals has observed that “[t]he importance of docket entries in

determining when a judgment has been entered is apparent throughout the Maryland Rules.” 

Davis v. Davis, 335 Md. 699, 717 n.3 (1994).  Accordingly, “‘[t]he value of a simple docket

entry which . . . make[s] clear to everyone the disposition of each and every claim in a case

cannot be overemphasized.’”  Jones v. Hubbard, 356 Md. 513, 523 (1999) (quoting Fells

Point Café, Inc., 344 Md. at 133).  Generally, “the only method of securing review by the

Court of Special Appeals” (Md. Rule 8-201(a)) is by filing a notice of appeal “within 30 days

after the entry of the judgment or order from which the appeal is taken.”  Md. Rule 8-202(a). 

“[W]hether a final judgment has been entered is determined by reference to the docket

entry[,]” and thus “the date and form of a docket entry purporting to enter final judgment take

on special significance.”  Waller, 332 Md. at 378.  In particular, “the docket entry itself must

be sufficient to show finality.”  Id. at 379 (citing Estep, 320 Md. at 287; Doehring v. Wagner,

311 Md. 272, 274-75 (1987)).

A final judgment does not exist merely because the parties to the action subjectively

understand that the court intended to render a final ruling.  It is also important that “‘third

persons can look at the file or docket to determine when the judgment was entered, and [that
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those third parties] are entitled to rely on that date as a public record.’”  Waller, 332 Md. at

379 (quoting Paul V. Neimeyer & Linda M. Schuett, Maryland Rules Commentary 446 (2d

ed. 1992)); see also Hiob, slip op. at 29-31.  The requirements that each judgment be

formalized in a separate document resolving all claims and in a docket entry reflecting that

resolution “are neither burdensome nor obscure.”  Tierco, 381 Md. at 394.  Rather, the

formalities of Rule 2-601 serve to “ensure that litigants, third parties, and the public have

access to the disposition of every claim brought in Maryland’s circuit courts.”  Id.  In the

instant case, a third party without knowledge of the judge’s oral expressions of his intent

would not have sufficient notice that the underlying claim had been resolved.  Objectively,

no final judgment existed.14

D. Inapplicability of Savings Provisions

The only notice of appeal in this case was filed prematurely, before the entry of a final

judgment.  Hence, the notice of appeal has no legal effect.  Doe v. Sovereign Grace

Ministries, Inc., 217 Md. App. 650, 662, cert. denied, 440 Md. 116 (2014).  Upon discovery

of such a jurisdictional defect, the appellate court must dismiss the appeal.  See id. at 655;

Carr v. Lee, 135 Md. App. 213, 221 (2000); see also Makovi v. Sherwin-Williams Co., 311

Md. 278, 282-83 (1987).

 This opinion should not be read to imply that the circuit court or its clerk are solely14

responsible for the lack of an appealable judgment in this case.  The parties have the right

and obligation to ensure both that the court has signed a document that reflects its actual

rulings and that the docket entry correctly reflects the court’s order.  Moreover, the parties

have the ability to request corrective action if the separate document does not reflect the

court’s rulings or if the docket entry is erroneous.
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The Maryland Rules include a limited savings provision for a notice of appeal filed

after the court’s rendition of judgment but before the clerk’s entry of that judgment on the

docket.  Rule 8-602(d) provides:

(d) Judgment Entered After Notice Filed.  A notice of appeal

filed after the announcement or signing by the trial court of a

ruling, decision, order, or judgment but before entry of the

ruling, decision, order, or judgment on the docket shall be

treated as filed on the same day as, but after, the entry on the

docket.

This provision “does not provide an exception to the final judgment rule.”   Sovereign

Grace Ministries, 217 Md. App. at 663.  Instead, “it permits an appellate court, ‘through the

application of a legal fiction, to treat the [notice of appeal] as if timely filed after a final

judgment.’”  Id. (quoting Jenkins v. Jenkins, 112 Md. App. 390, 410 (1996)). 

The legal fiction, however, does not result in the creation of a fictitious docket entry

where one does not yet currently exist; it merely posits that an otherwise premature notice

of appeal is deemed to have been filed “on the same day as, but after, the entry on the

docket.”  Therefore, because the docket in this case currently includes no entry of final

judgment,  Rule 8-602(d) does not rescue this premature notice of appeal.15

Rule 8-602(e)(1) contains another, even more limited, provision for saving a

premature appeal.  The text of that provision states: 

 We express no opinion as to whether Rule 8-602(d) might authorize a subsequent15

appeal if the clerk were to make a docket entry that accurately reflects the circuit court’s oral

rulings.
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(e) Entry of Judgment Not Directed Under Rule 2-602.  (1)

If the appellate court determines that the order from which the

appeal is taken was not a final judgment when the notice of

appeal was filed but that the lower court had discretion to direct

the entry of a final judgment pursuant to Rule 2-602 (b), the

appellate court may, as it finds appropriate, (A) dismiss the

appeal, (B) remand the case for the lower court to decide

whether to direct the entry of a final judgment, (C) enter a final

judgment on its own initiative or (D) if a final judgment was

entered by the lower court after the notice of appeal was filed,

treat the notice of appeal as if filed on the same day as, but after,

the entry of the judgment.

“Subsection (e)(1) requires the appellate court to make two threshold

determinations[,]” which are “first, whether the order appealed was premature – not final –

when the appeal was noted and second, whether the trial court could have directed the entry

of final judgment pursuant to Rule 2-602(b).”  Brown & Williamson Tobacco Corp. v. Gress,

378 Md. 667, 677 (2003).  We cannot employ Rule 8-602(e)(1) because the circuit court

could not “have directed the entry of final judgment pursuant to Rule 2-602(b).”  Id.

In full, that Rule provides:

Rule 2-602.  Judgments not disposing of entire action.

*  *  *

(b) When Allowed.  If the court expressly determines in a

written order that there is no just reason for delay, it may direct

in the order the entry of a final judgment: (1) as to one or more

but fewer than all of the claims or parties; or (2) pursuant to

Rule 2-501(f)(3), for some but less than all of the amount

requested in a claim seeking money relief only.
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In brief summary, Rule 2-602(b) applies in three narrow categories of cases: (1) cases

where the court has disposed of all claims against one or more, but fewer than all, of the

parties; (2) cases where the court has disposed of one or more, but fewer than all, of the

“claims” in the case, in the narrow sense in which the Court of Appeals has defined that

term;  and (3) cases for “money relief alone,” where the court has granted summary16

judgment for some, but less than all, of the amount requested.

For three reasons, Rule 2-602(b) does not apply here.  First, the rule requires an order

that disposes of something, but the circuit court here never entered an order that actually

disposed of anything.  Second, even if we could rewrite the “proposed findings and order”

to transform it into an order that expressed the circuit court’s subjective intentions, that

hypothetical order would dispose of all claims against all parties; it would not, as Rule

2-602(b) requires, dispose only of the claims against some of the parties or of some, but not

all, of the claims in the case.  Finally, the last subsection does not apply, because the case

does not concern monetary relief, let alone the entry of summary judgment for some, but not

all, of the monetary relief requested.

 See, e.g., East v. Gilchrist, 293 Md. 453, 459 (1982) (for purposes of this rule,16

“[d]ifferent legal theories for the same recovery, based on the same facts or transaction, do

not create separate ‘claims’ for purpose of the rule”); see also Med. Mut. Liab. Soc’y v. B.

Dixon Evander Assocs., 331 Md. 301, 310 (1993) (“[w]hen two counts are based upon the

same facts, and merely represent different legal theories upon which the plaintiff can recover

the same damages, the counts constitute a single claim”). 
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CONCLUSION

Under the unusual circumstances of this case, we are confronted with: a signed

document that does not facially resolve any claims or mandate any action; and a docket entry

that facially certifies a lack of finality and does not indicate whether anything had been

determined.  These elements do not add up to an appealable final judgment.  To hold

otherwise would be to undermine the purpose served by Rule 2-601, which was promulgated

“to address ‘the need for clear, complete, and precise judgments[.]’”  Taha, 367 Md. at 568

(quoting Reporter’s Note to Proposed Rule 2-601).  It would be error for this Court to deal

with the merits of this case, and we must go no further than dismissal of the appeal.  See

Eastgate Assocs. v. Apper, 276 Md. 698, 703 (1976) (stating that an appellate court cannot

logically exercise jurisdiction over the merits of a controversy when it lacks jurisdiction over

the matter).17

APPEAL DISMISSED.  COSTS TO BE

PAID BY APPELLANT.

 Regarding a party’s options for further proceedings after this Court’s dismissal for17

lack of a final judgment, see Houghton v. County Commissioners of Kent County, 307 Md.

216, 232 n.6 (1986).
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In its analysis, the majority circumnavigates the central fact concerning the validity

of the order at issue in this appeal:  the juvenile court judge signed the proposed order. 

Encompassing this determinative event are the following circumstances:  the judge signed

the proposed order after (1) rendering consistent rulings on the record; (2) noting that he had

reviewed the proposed order; and (3) soliciting comments from the parties and making a

minor revision at the request of the parties (striking out “DSS”).  As important: (1) the parties

understood the order to be a final judgment; (2) Appellant timely filed this appeal from the

order; and (3) neither party raised a concern about the form of the order or the docket entry. 

That the court failed to strike out the word “proposed” from the title and replace the phrase

“Dustin requests that” with “the court finds/orders” does not render the signed document a

“motion” as the majority declares. By signing the document, the court quite clearly adopted

the proposed order’s provisions as its own and effectuated the findings and mandates

contained therein.  All parties believed compliance with the order was necessary.  

The majority dismisses this appeal by declaring an order, signed by a judge, invalid

simply because of its form.  In so doing, the majority steers past the order’s attributes of

finality—including the court’s intent to enter a final judgment—and sails contrary to the

guiding principle of the separate order requirement as explained by the Supreme Court: that

“[t]he rule should be interpreted to prevent the loss of the right of appeal, not to facilitate

loss.”  Bankers Trust Co. v. Mallis, 435 U.S. 381, 386 (1978) (per curiam) (quoting 9 J.

Moore, Federal Practice ¶ 110.08[2], p. 119-20 (1970)) (internal quotation marks omitted).
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It is important to underscore that the majority decision does not merely conclude that

there is no final, appealable order.  The majority concludes that there is no order at all.  The

issue Appellant presents to this Court is whether the juvenile court’s order to maintain

Dustin’s care is valid and enforceable.  Although the majority purports to dismiss the case

without deciding the jurisdictional issue raised by Appellant, in my view, the majority is

making a de facto decision on the merits.  Dustin will not be able to open a new proceeding

in the juvenile court because he is now past the age of 21.  The majority’s sua sponte 

determination that no order was properly entered achieves the same result as if this Court had

reached the merits and answered Appellant’s question in the negative—invalidating the order

that the parties have relied on in planning for and providing Dustin’s care.  Therefore, for the

reasons explained below, I believe we should construe the order as the judge and the parties

intended and address the merits of the appeal. 

I.

Before analyzing the applicable laws, I offer an expanded view of the facts and the

judge’s oral rulings and findings.  Dustin is an exceptionally medically fragile now 22-year-

old male.  He survives despite battling numerous disorders, including glucose instability;

immune system compromise; scoliosis; spastic quadriplegia; cerebral palsy; hypoxia;

respiratory congestion; mental retardation; severe seizure disorder; cortical blindness; and

neutropenia.  He has fragile skin with a history of pressure ulcers and global orthopaedic
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impairments.  He needs tubes to breathe and eat, and his cognitive functioning is limited to

that of a six-month-old. 

Dustin’s survival unequivocally depends on the amount and quality of care he

receives.  Indeed, the medical procedures and routines currently in place to keep Dustin

stable and alive are complex, comprehensive, and constant.  Thirteen medical specialists

supervise Dustin’s health, and a team of eight registered nurses—specifically trained to

address his nuanced, variable, and unpredictable needs—monitor Dustin 24 hours a day, 7

days a week.  

Members of the P. family, who have cared for Dustin since his parental rights were

terminated when he was two and a half years old, have renovated their home extensively,

rendering it comparable to a mini intensive care unit.  According to Mrs. P., Dustin is “part

of [their] family, and he’s [their] son, and [they’ve] had him his whole life, and he lives in

a family.  [They’re] not his staff.  [They’re] not employees.  [They’re] his family.”  

The proceeding from which this appeal arises concerned the amount and level of care

that the Department of Health and Mental Hygiene (“DHMH” or “the Department”) would

continue to provide Dustin after he turned 21 years of age.  Although DHMH and the Anne

Arundel County Department of Social Services (“DSS”) formulated two plans for Dustin’s

transition out of his juvenile guardianship at the end of 2012, neither plan ensured that Dustin

would receive the same care that he was currently receiving.  Because, according to his

doctors, maintaining the same level of care is imperative to sustain Dustin’s life, Dustin, by
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and through an attorney provided by the Legal Aid Bureau, filed a Petition for Co-

Commitment to DHMH, requesting the juvenile court to order DHMH to provide the same

level of care after he attained age 21.   18

The juvenile court held a three-day hearing on Dustin’s Petition. After hearing the

testimony of ten witnesses as well as six experts, including doctors and nurses who have

cared for Dustin for many years, the Court made the following oral rulings and findings:

1. Dustin has a disability and is a medically fragile child per the COMAR

definition;

2. He needs ongoing care;

3. He needs clinically appropriate services, which is ultimately, what I have

to decide;

4. And that is keeping what he already has; it cannot be decreased, it’s life-

threatening if it’s decreased, and his needs were the same and probably will

get more complicated as he gets older;

 “Alternative 1” involved the P. family seeking guardianship of Dustin, in which18

case Dustin could participate in Medicaid’s Rare and Expensive Case Management Program

(“REM”) and would be eligible for a Developmental Disability Administration (“DDA”)

waiver, which would provide support services. “Alternative 2” involved the P. family not

seeking guardianship of Dustin, in which case Dustin would remain eligible for REM and

the DDA waiver, pursuant to which Dustin could be placed in a state-funded residential

program.  In proposing these alternatives, DHMH explained that “nursing services will be

available on the same terms and conditions applicable to other REM participants.” 

(Emphasis added).  Dustin’s doctors contend that this basic level of nursing services would

be insufficient. 
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5. I believe the P. residence is the least restrictive setting; I’m not sure

anybody’s going to dispute that he’s been there since age two - - 

6. There are emotional ties;

7. We know a description of all the improvements done to that house;

8. Everyone that currently cares for him at the P. house knows what he needs;

[9.]  I find clearly that 24/7 RN care, which he’s already getting; [19]

And I’m not sure how anybody can dispute that finding because it’s already

been agreed to.  It’s already been acknowledged that’s what works and that’s

what keeps him out of the hospital.  Anybody that suggests that it should be

decreased, whether it’s motivated by money, just is not looking at this case

objectively - -

[10.] His needs will increase;

[11.] As I stated, maintaining the status quo, in my view, is a matter of life or

death;

* * *

[12.]  The current arrangement works and should not be changed;

[13.]  This case is a level-of-care issue;

I find that it’s not only in the best interest of Dustin – and if we value life

at all this is a life-and-death matter, in the view of this particular member of

 The court misnumbered its findings; accordingly, we have bracketed the proper19

numerical order of the findings.  
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the bench.  Dustin is not a number.  He’s not somebody that’s going to save the

State of Maryland a few bucks in treatment –

[14.]  A group home is clearly not appropriate;

[15.] And all of the services that he’s currently getting, just so I’m clear as

defined by the statute are “clinically appropriate services.”

After rendering these factual findings, the court signed the “Proposed Findings and

Order” submitted by Dustin as set out fully in the majority opinion.  The judge noted that he

had reviewed the proposed order and solicited comments from the parties before signing it. 

The signed order, consistent with the court’s oral ruling, instructed DHMH to develop a plan

ensuring that “Dustin will continue to receive all of the services and supports he is currently

receiving.”  DHMH filed a timely appeal from this order, contending that the juvenile court

lacked the statutory authority to order a continuation of services beyond Dustin’s 21st

birthday.  It is this separate written document that the majority claims (1) lacks the

characteristics of a true “order,” thereby leaving no “separate document” setting forth the

judgment pursuant to Maryland Rule 2-601; and (2) lacks the attributes of a “final” judgment

pursuant to Maryland Rule 2-602, because it “requests” relief rather than “orders” relief, and

because the order was docketed by the clerk as “Proposed Findings and Order.”
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II.

What Constitutes an “Order” and 

Maryland Rule 2-601’s Separate Document Requirement

The majority concludes that the “Proposed Findings and Order” signed by the juvenile

court does not actually constitute an “order” and, accordingly, does not satisfy the

requirement of a separate written judgment under Maryland Rule 2-601.  Although the

Maryland Rules do not define the term “order,” as noted by the majority, the Court of

Appeals has addressed the meaning of the word “order” in the context of the Maryland Code,

stating that “an ‘order’ emanates from a court and, in fact, constitutes a command or decree

of the court.”  Prince George’s Cnty. v. Vieira, 340 Md. 651, 661 (1995).  The majority

stresses that the “Proposed Findings and Order” contains language only requesting the court

to reach certain factual findings and to issue certain orders, but does not mandate DHMH to

engage in any particular action.   As a result, the document, according to the majority, is20 

merely an “application” for an order or a “motion” and, consequently, cannot be an “order,”

let alone a “final order.”  

 In a footnote, the majority also concludes this appeal should be dismissed because20  

DHMH cannot have been aggrieved by the juvenile court’s actions when its order did not

direct DHMH to take any action at all.  Even if the signed order did not constitute a mandate,

DHMH believed the order to be final and binding, and it has complied with the order since

its issuance.  Only the majority has construed the document to fail as an “order” and to lack

finality. DHMH, having complied with the order it now contests, is an aggrieved party by the

order, and the appeal cannot be dismissed for this reason.
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To be sure, when this document, unsigned, was submitted to the juvenile court, it

operated as an application for an order.  Indeed, parties regularly attach drafts of orders to

motions or pleadings that they wish the court to sign, which the court may reject entirely,

edit, or sign verbatim.  The majority asserts that “a judge’s handwritten name does not

express an unqualified grant of specified relief any more than it indicates an unqualified

denial of those requests, or some other partial or interlocutory action by the court.”  But here

the court’s signature on the proposed order had only one purpose and one result:  to grant the

relief requested.  If the court intended to deny the relief requested, it would not have signed

the order. The court’s signature, therefore, does not lack qualification, as suggested by the

majority, and render it ambiguous as to whether the court granted or denied relief.  

Once the proposed order was signed, both the parties and the court understood the

document to be a signed order and binding command of the court.  Indeed, at oral argument,

the panel posed the following question to Appellant’s counsel: “What does this order by its

literal terms require anybody to do?”  In response, Counsel for DHMH stated that “it requires

the Department to develop and approve a plan that ensures that [Dustin] will continue to

receive the services that he was receiving [on] that day.”

The majority concludes that because there was no order, it follows that there was no

separate written judgment.  Maryland Rule 1-202(o) defines a judgment as “any order of

court final in its nature entered pursuant to” the Maryland Rules.  Maryland Rule 2-601(a)

establishes the requirements for a properly entered judgment:
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Each judgment shall be set forth on a separate document. Upon a verdict of

a jury or a decision by the court allowing recovery only of costs or a specified

amount of money or denying all relief, the clerk shall forthwith prepare, sign,

and enter the judgment, unless the court orders otherwise. Upon a verdict of

a jury or a decision by the court granting other relief, the court shall promptly

review the form of the judgment presented and, if approved, sign it, and the

clerk shall forthwith enter the judgment as approved and signed. A judgment

is effective only when so set forth and when entered as provided in section (b)

of this Rule. . . .

(Emphasis added).   The majority cites to very specific requirements that are prerequisites21

to finding “there to be an entry of an effective final judgment that triggers the time for filing

an appeal” as set out by the Court of Appeals in Hiob v. Progressive Am. Ins. Co., ___ Md.

___, ___, Case No. 4, Sept. 2014, slip op. at 40 (filed Nov. 20, 2014). (Emphasis added).  I

add the emphasis to show where I part from the majority.  Namely, in my view, Hiob

instructs that where timeliness of an appeal is not at issue, courts should apply these

requirements with the aspiration of preserving appeal rights.  I explain. 

The Maryland Rules did not require that the judgment be contained in a “separate

document” until 1997, when the Maryland Rules Committee revised Rule 2-601 in light of

amendments made to its federal counterpart, Federal Rule of Civil Procedure 58 (“Rule 58”). 

Hiob, slip op. at 3, 6-7.  The development of Rule 58 informs our understanding and analysis

of Maryland’s Rule 2-601.  Id., slip op. at 3.

 Subsection (b), discussed infra, governs the method entry of the judgment by the21

clerk.
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The Federal Rules Committee amended Rule 58 in 1963 to require a separate

document to effectuate a final judgment in response to confusion regarding when a court’s

opinion or memorandum constituted a final judgment for appealability purposes.  Id., slip op.

at 3-4.  As the Court of Appeals explained in Hiob:

[I]t was often unclear whether a judge’s opinion or written memorandum

constituted an effective final judgment and whether a docket entry

corresponding to the opinion or memorandum started the time for filing an

appeal under the federal rules. This confusion caused ‘inequities  . . . when a

party appealed from a document or docket entry that appeared to be a final

judgment of the district court only to have the appellate court announce later

that an earlier document or entry had been the judgment and dismiss the appeal

as untimely.’

  

Id., slip op. at 3-4 (quoting Bankers Trust, supra, 435 U.S. at 385). Thus, to protect the need

for absolute certainty regarding when a judgment becomes effective, federal courts

mechanically apply the requirement when determining whether an appeal is timely. Id., slip

op. at 5 (citing Bankers Trust, 435 U.S. at 386-87).  Critical to the case sub judice, however,

federal courts and the Maryland Court of Appeals have made it clear that where timeliness

is not an issue, this “mechanical application . . . is relaxed . . . when it will prevent the loss

of a right to appeal.” Id. (emphasis added) (citing Bankers Trust, 435 U.S. at 386-87); see

also Hummer v. Dalton, 657 F.2d 621, 624 (4th Cir. 1981) (“The sole purpose of . . . [the

Rule 58 separate document requirement] is the protection of an appellant from dismissal of

his appeal for untimeliness. When the application of the Rule does not serve this purpose, it

is unnecessary to abort an appeal because of noncompliance with the Rule.”).  
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In Hiob, the Court of Appeals was specifically tasked with determining which court

document and corresponding docket entry triggered the thirty-day clock for filing a notice

of appeal under Rule 8-202(a).  Id., slip op. at 1-2.  Importantly, there were three separate

documents and two defendants. The first document was the circuit court’s September 2009

entry of summary judgment against one of the defendants.  Id., slip op. at 13.  The second

document, filed over a year later, was the January 10, 2011, stipulated Line of Dismissal

regarding claims against the second defendant.  Id.  The third document was an order of the

circuit court on February 8, 2011, stating that “final judgment is entered.” Id.  Although the

Line of Dismissal effectively disposed of all claims in the action, no pronouncement of the

court indicated that final judgment had been reached regarding all claims and all parties. 

Because timeliness of the appeal was disputed, the “critical question” was whether the Line,

in conjunction with the summary judgment order, satisfied the separate document

requirement. Id., slip op. at 15.    

The Court concluded that the Line of Dismissal was not a final judgment because it

did not constitute a separate order and did not indicate that the court had fully adjudicated

the issues presented.  The Court instructed, “[i]t is apparent from . . . case law that a

voluntary dismissal by stipulation, which is not presented to the court for approval, is not an

order of court and therefore is not a judgment.”  Id., slip op. at 21.  “Under a mechanical

application of Rule 2-601, the Line of Dismissal is deficient because it was not signed by

either the clerk or the judge.”  Id., slip op. at 33.   The Court also noted that the Line did not
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explain the court’s final decision or whether the court intended to rely on or modify a prior

summary judgment order against one or more of the defendants.  “Thus, under

[Progressive’s] theory, the parties or a member of the public must assume that the prior, non-

final order is actually a final order against [Progressive], not because the court issued any

final determination on this issue, but because an unrelated defendant settled.”  Id., slip op.

at 31.      

Here, the court filed an order that complied with Rule 2-601:  it constituted separate

written documentation of its oral ruling, signed by the court, and entered by the clerk onto

the docket.  Here, unlike the case in Hiob, the judge signed the order, and, in contrast to a

mere line noting a dismissal, the order contains substantive findings and directions as

confirmed by the judge’s oral ruling.    Moreover, unlike the parties in Hiob, the parties here22

 Cases cited by the majority to support the propositions that the document “failed to22

note the relief granted” or was not a proper separate document are distinguishable because

they either involved circumstances where there was no written judgment, see, e.g., Tierco

Md., Inc. v. Williams, 381 Md. 378, 393-94 (2004) (concluding that a voluntary dismissal,

accepted by the court on the record, did not satisfy Rule 2-601), or where  timeliness of the

appeal or a post-trial motion was the issue and where mechanical application of the separate

document requirement was appropriate, see, e.g., United Auto. Workers Local 259 Social Sec.

Dep’t v. Metro. Auto. Ctr., 501 F.3d 283, 287-88 (3d Cir. 2007) (reviewing the separate

document requirement of Rule 58 in the context of clarifying the timing for the filing of a

post-trial motion). Several other cases cited by the majority to support the technical

application of the rule concern declaratory judgment actions, wherein a separate document

is necessary to “declare” the rights of the parties, as separate from the supporting

memorandum, for clarity.  See, e.g., Salamon v. Progressive Classic Ins. Co., 379 Md. 301,

307 n.7 (2004) (reviewing the merits of the case, because the lack of a separate document in

a declaratory judgment action is not jurisdictional); Am. Interinsurance Exch. v. Occidental

Fire & Cas. Co. of N.C., 835 F.2d 157, 159 (1987) (concluding that several issues in the

declaratory judgment order precluded finality and dismissing the appeal).
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do not object to the form of the order or contest its finality.   Finally and most significant,

unlike the case in Hiob, the timeliness of this appeal is not at issue.  The majority views the

“Proposed Findings and Order” under a technical lens that would have been proper had

timeliness been at issue, but here, where the timeliness of the appeal is undisputed, such a

strict analysis of the form of the order and the docket entry is not appropriate.        

Even assuming, arguendo, that the “Proposed Findings and Order” was not an “order”

and therefore not a proper separate document as the majority maintains, the parties have

waived this issue.  In Bankers Trust, supra, the district court dismissed a securities action,

and on appeal, the Second Circuit noted that the “record fail[ed] to uncover ‘any document

that looks like a judgment’” but reviewed the merits anyway.  435 U.S. at 382 (citation

omitted).  Upon grant of certiorari, the Supreme Court addressed whether a conclusion that

the judgment was set forth on a separate document is a prerequisite to appellate jurisdiction. 

Id. at 383.  After reviewing the development and intention of Rule 58, the Supreme Court

concluded that the parties could, and did, waive the separate judgment requirement:

[T]he District Court clearly evidenced its intent that the opinion and order

from which an appeal was taken would represent the final decision in the case. 

A judgment of dismissal was recorded in the clerk’s docket.  And petitioner

did not object to the taking of the appeal in the absence of a separate judgment. 

Under these circumstances, the parties should be deemed to have waived the

separate-judgment requirement of Rule 58, and the Court of Appeals properly

assumed appellate jurisdiction[.]

Id. at 387-88.  The Court of Appeals adopted this principle in Suburban Hospital v. Kirson,

362 Md. 140, 153-54, 157 (2000), which involved the trial court’s failure to enter a separate
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judgment on the special jury verdict, by stating that “[u]se of the waiver doctrine in the case

sub judice fits squarely within the rationale of Bankers Trust as it preserves the right to

appeal where no objection has been made and the trial court clearly intended for the docket

entries to constitute a final judgment.”  

The majority concedes that an appeal may proceed under certain circumstances even

where the trial court fails to enter a separate judgment and where no party has objected, but

states that waiver of the separate document requirement is permissible only where a judgment

is actually entered on the docket.  But here, the parties do not object to the form of the order

or the entry on the docket from which a timely appeal was taken. Under Bankers Trust and

Kirson, courts should apply the waiver doctrine in order to preserve appeal rights.  This

underscores the problem with the majority’s sua sponte mechanical application of the

separate document requirement to deny appeal rights.

III.

The Requisites of a Final Judgment

As the majority has noted, in Rohrbeck v. Rohrbeck, 318 Md. 28, 41 (1989), the Court

of Appeals identified the three attributes an order must have to constitute a final judgment: 

“(1) it must be intended by the court as an unqualified, final disposition of the matter in

controversy, (2) unless the court properly acts pursuant to Md. Rule 2-602(b), it must

adjudicate or complete the adjudication of all claims against all parties, and (3) the clerk must
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make a proper record of it in accordance with Md. Rule 2-601.”  I believe the order in this

case possesses all three attributes.

1. Intent to Enter an Unqualified Final Judgment

In order to be conclusive and final, a “ruling must necessarily be unqualified and

complete, except as to something that would be regarded as collateral to the proceeding” and

“must leave nothing more to be done in order to effectuate the court's disposition of the

matter.”  Rohrbeck, 319 Md. at 41.  For its contention that the order in this case was not a

final judgment, the majority relies on the following quote from Scheule v. Case Handyman

& Remodeling Services, LLC: “[t]o be final in the traditional sense . . . an order must not only

settle an entire claim but also ‘be intended by the court as an unqualified, final disposition

of the matter in controversy[.]’”  412 Md. 555, 570-71 (2010) (quoting Rohrbeck, 318 Md.

at 41).  Indeed, the Court of Appeals has stated that the question becomes:  “did the court23 

intend its ruling to be the final, conclusive, ultimate disposition of the matter?”  Rohrbeck,

318 Md. at 41 (emphasis added).  

 Because appeal of the order before us is permitted under § 5-310 of the Family Law23

Article of the Maryland Code, Schuele has limited application to this case.  In Schuele, the

Court of Appeals addressed whether an order denying a motion to compel arbitration was a

final judgment or an appealable interlocutory order where there was no statute specifically

authorizing appeal of such an order. 412 Md. at 565.  The Court found that the trial court had

not exercised its discretion to certify the order as final under Rule 2-602(b), and that by its

terms, the order did not constitute a final order because “an order denying a motion to compel

arbitration does not put the parties out of court but, instead, effectively keeps the parties in

court to litigate the claims remaining between them.”  Id. at 572.  
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The majority agrees that “[t]he hearing transcript leaves no doubt that the trial court

subjectively intended to render an unqualified, final disposition of the claim.”   At the

hearing, after articulating its factual findings, the court stated:

[COURT]: So that’s my decision.  I’ve looked at the order, Proposed

Findings of Fact and Order, and before I place my signature on it, are

there any other comments regarding the order?

[THE DEPARTMENT]: I would ask that the order list the specific services

that the Court is ordering that the Department fund.

[COURT]: Counsel, I don’t need to do that.  If you’ve been paying attention

at this trial, you know what those services are.  They’re everything he’s getting

now.  

* * *

[THE DEPARTMENT]: Does that includes payment to Mrs. P.?

[COURT]: It includes everything.  

(Emphasis added). Not only did the court subjectively intend to issue a final, conclusive

ruling, the order, supported by the court’s oral ruling, objectively manifests this intent

because it is signed by the judge.  The court also stated on the record that nothing further

would be issued or added to the order by the court.  The court’s ruling was unqualified,

conclusive, and contemplated no further action.  The parties clearly understood the court’s

intent.

2. Adjudication of All Claims Against All Parties

The majority concludes that because the “Proposed Findings and Order” “included no

language either granting or denying Dustin’s motion” and “no language determining the
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rights of DHMH or DSS or of any of the parties involved[,]” “Dustin’s claim remained

unadjudicated.” But by signing Dustin’s proposed order, the court successfully granted all

the relief sought by Dustin.  See Schuele, 412 Md. at 586 (“To be deemed final in the

traditional sense, an order must be completely dispositive of an entire claim or party.”

(citation and internal quotation marks omitted)). That the language of the order did not

include a literal “decree” stating that “the Court orders as follows” circles back to the

majority’s overly-technical rationale that a signed “Proposed Findings and Order” cannot be

an order at all.  

In Dustin’s Petition, Dustin prayed for the following relief from the court:

A. Order that Dustin R. be co-committed to the Anne Arundel County

Department of Social Services and the Department of Health and Mental

Hygiene; [24]

B. Order that DHMH and DSS present a written plan to provide for the care

of Dustin R. in the P. home, including 24-hour skilled nursing care, upon

turning 21;

C. Order that DHMH attend all future Guardianship Review hearings and

provide a report on the progress made toward this written plan;

D.  Grant further relief as may be required. 

In the signed “Proposed Findings and Order,” the orders included:

 In an additional unappealed order entered on the same day, the court also continued24  

co-commitment with DHMH, which had previously consented to co-commitment in April

2013. 
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1) ORDER that DHMH develop and approve a written plan that ensures that

Dustin will continue to receive all of the services and supports he is

currently receiving including but not limited to all services that will ensure

that Dustin will receive 24/7, one-on-one skilled nursing care provided by

registered nurses . . . . 

2) ORDER that DSS and DHMH each report to the court and all parties in

writing monthly (a) the specific steps taken to ensure that Dustin’s current

level of services and supports will continue in the P home. 

* * *

4) ORDER that this matter be scheduled for hearing within 2 months for a

Guardianship Review to determine adequacy of the progress toward the

goal of achieving a seamless transition . . . . 

Clearly the document itself—construed as an order by both the parties and the court despite

the word “proposed” in the title and the phrase “Dustin requests”—adjudicated all claims

against all parties.  

3. Docket Entry in Accordance with Rule 2-601(b)

On September 27, 2013, the judge signed his name on the signature line provided on

the proposed order.  It was subsequently entered on the docket by the clerk’s office on

September 30, 2013.  The Docket entries provide:

Num/Seq Description Filed Jdg

00168000 Hearing Sheet 09/27/13 PFH

00169000 No Pro Se Party at time of Proceeding 09/30/13 TBA

00170000 Reasonable Efforts Made by DSS 09/30/13 TBA

00171000 Another Planned Permanent Living 09/30/13 TBA

Arrangement

00172000 Proposed Finding and Order 09/30/13 PFH
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00173000 Email from Sharon Alexander 10/23/13 TBA

00174000 Letter 10/24/13 TBA

00175000 Notice of Appeal 10/24/13 TBA

Notably, on appeal, neither party disputes the sufficiency of the docket entry, nor do they

argue that it represents anything less than the final judgment of the juvenile court.   

Furthermore, the docket should not cause a member of the general public to be confused

about the general disposition of the case below, since it clearly shows that following entry

of the order, an appeal was noticed.  

In undermining the efficacy of the September 30, 2013, docket entry, the majority

relies on several cases, which are all distinguishable from the case sub judice.  The majority

cites to Hiob, supra, for the proposition that no final judgment has been entered where “the

public [could] not discern from the docket entry that a final judgment had been issued.”  Slip

op. at 36.  However, as discussed supra, the majority fails to place the Court’s decision in

Hiob in the context in which it was decided.  In doing so, it overextends the application of

the requirement for an “indication of finality” in the docket, suggesting a strict linguistic

requirement where the Court of Appeals has pronounced none.  To the contrary, the Court

has encouraged that other requirements of Rule 2-601 be interpreted “in favor of the

preservation of appeal rights.”  Id., slip op. at 11.

It was in the context of multiple documents and multiple legal relationships, and

“because the time for filing a notice of appeal does not begin until the separate document is
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entered on the docket consistent with 2-601(b),” that the Court of Appeals in Hiob then

turned to briefly address the docketing requirements.  Id., slip op. at 35.  The pertinent docket

entry read “Voluntary Dismissal (Partial) as to Erie Insurance Exchange.” Ascribing

particular importance to the word “partial,” the Court stated:

Although the Hiobs and Erie may be aware that the “partial” is in reference to

the dismissal of only one defendant out of two, as opposed to only a portion

of the claims against Erie, the public cannot discern this information from the

docket entry. Without any indication of finality, the public cannot discern from

the docket entry that a final judgment has been entered.

Id., slip op. at 36.  The Court’s concern that patently ambiguous docket entries, which, if

viewed by a non-party, may create uncertainty regarding the finality of the judgment is a

concern that I share with the majority.   See, e.g., Waller v. Md. Nat’l Bank, 332 Md. 375,

379-80 (1993) (per curiam) (no judgment was issued despite judge’s intention and parties’

understanding that a final judgment had been issued, where there was no written order and

the docket entry stated “order to be filed”); Rohrbeck, supra, 318 Md. at 39, 43 (in the

absence of a written judgment, the docket entry stating “judgment entered” was not the entry

of final judgment because the docket entry also indicated a written order would follow).  But

the Hiob Court did not look at the wording of the docket entry in a vacuum.  At issue was a

Line of Dismissal filed by the parties and not signed by the judge.   Viewing the docket entry

in light of the multiple documents, multiple parties, and affirmative ambiguity introduced by

the word “partial,” the Court found that the docket entry precluded the public from discerning

that a final judgment was entered.  
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As noted previously, in the case before us, we are not dealing with a timing issue.

There is no affirmative ambiguity created by the docket entry indicating that the resolution

is only partial or that a subsequent order is forthcoming, and there is no complicated litigation

structure that would prevent an individual from discerning what judgment applied to which

claims or defendants.  

 The majority emphasizes the importance of docket entries by citing to Tierco Md.,

Inc. v. Williams, 381 Md. 378, 391 (2004) (“According to the rule, there can be no final

judgment without a written record in the case file and a docket entry.” (citing Taha, 367 Md.

at 564)).   But Tierco was a case in which there was no written memorialization of the court’s

final disposition.  Indeed, the majority cites to no Maryland case in which the finality and

appealability of a judgment was denied based solely on the contention that the docket entry

was ambiguously written, and the fact that the majority cannot cite such a case demonstrates

that context matters.  

As its most potent example, the majority cites Newborn v. Newborn, 133 Md. App.

64, 75-80 (2000), stating that “this Court held that there can be no final judgment where the

docket entry itself gives no indication that anything has been determined.”  However, here

again, the Court was presented with a timeliness issue.  Specifically, the Court had to

determine which of two docket entries constituted the final judgment, thereby establishing

the proper time to submit a notice of appeal.  The first decision was in the form of an opinion

letter, stating “[w]e have already granted the divorce,” and a docket entry which read
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“[o]pinion by Judge Cawood.”  Id. at 79.  The second docket entry read “Judgment of Final

Divorce signed by Judge Cawood. Certified Copies to Attorney’s [sic] Smith and Doud.” 

Id.   Comparing these two entries, this Court determined that the first entry was ambiguous

and the second, more specific entry marked the point at which the clock began running for

filing a notice of appeal.  We did not decide in a vacuum that the disputed docket entry was

ambiguous and thereby destroyed appealability; rather, we looked to the facts of the case and

determined that the subsequent docket entry was the one that alerted the public as to the grant

of divorce.  Id.   Unlike Newborn, there are no competing docket entries potentially setting

different deadlines for the notice of appeal.  The September 30, 2013, docket entry fulfilled

that purpose.

Although these cases are instructive, reading them to implement a strict linguistic

requirement governing the words that a clerk must type or enter on the docket in order to

maintain the right to appeal simply paints with too broad a brush.  The majority’s strict

docketing rule places the validity of judicial decisions in the hands of the clerk making the

docket entries, even where this Court has recognized, as has the majority, that generally a

clerk “acts only as a ministerial officer of the Court,” Corey v. Carback, 201 Md. 389, 402

(1953).  Certainly, we must examine docket entries entered by the clerk when the issue is

whether the entry alerted the parties that the clock is running on the time to file a notice of

appeal.  However, where timeliness is not at issue, our precedent does not support the denial
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of a party’s right to appeal based on the hyper-technical application of the standards

governing a clerk’s ministerial duties.

In sum, there is no affirmative ambiguity in the docket entry here.  All parties

understood there to be a final judgment and proceeded accordingly.  I would hold that the

docket entry, viewed in the appropriate context, serves the purpose of alerting the public of

the judgment in this case.  

IV.

Preservation of Appealability

The precise decision of the majority, to which I take issue, is the determination that

the order signed and docketed in the circuit court is not an order at all.  Here, issues regarding

timeliness and finality are only generated once that conclusion has been reached, and analysis

of the efficacy of the order should not be substantially based on cases in which timeliness or

finality are the key issues. The present issue is necessarily distinct.  

Even in cases where timeliness and finality are legitimate issues, the appellate courts

of Maryland routinely exercise their authority to act in the interest of preserving appealablity. 

As in the numerous cases cited in both the majority and dissenting opinions, where the circuit

court has not entered a final judgment consistent with Rule 2-602 and has not exercised its

discretion to certify an order as a final judgment, this Court routinely exercises its authority

pursuant to Maryland Rule 8–602(e), to certify the order as a final judgment on its own

initiative and proceed to address the merits of the case.  Schuele, supra, 412 Md. at 569-70
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(citing Silbersack v. AC & S, 402 Md. 673, 681 (2008)); see, e.g., Horsey v. Horsey, 329 Md.

392, 401 (1993) (“Where a trial court's order has the effect of putting the parties out of court,

[it] is a final appealable order.” (citation and internal quotation marks omitted)); Waters v.

U.S. Fidelity & Guaranty Co., 328 Md. 700, 709-10 (1992) (“The trial court in this case had

discretion to enter a final judgment under Rule 2-602(b), intended to do so, and would have

accomplished such purpose if it had made the requisite written determination. Consequently,

we shall exercise our discretion under Rule 8-602(e)(1)(C), enter a final judgment on our

own initiative[.]”); Shofer v. Stuart Hack Co., 324 Md. 92, 98 (1991) (“The docket of the

Circuit Court for Baltimore City reflects that no judgment has ever been entered disposing

of the third-party claim … [n]evertheless, we exercise our discretion under Maryland Rule

8-602(e)(1)(C) and hereby enter as a final judgment the judgment of the Circuit Court for

Baltimore City dismissing all of Shofer's claims.”), cert. denied, 502 U.S. 1096 (1992);

Walbert v. Walbert, 310 Md. 657, 661 (1987) (concluding that the circuit court's unqualified

order was a final judgment because it “put [appellant] out of court, denying her the means

of further prosecuting the case at the trial level”); Doehring v. Wagner, 311 Md. 272, 275

(1987) (stating that the circuit court's order “terminating the litigation in that court” was a

final judgment).  Although the majority correctly contends that the instant case may not fit

the prerequisite for application of Rule 8-602(e) in that it does not dispose of all claims

against fewer than all parties, the cases, cited by the majority, nevertheless demonstrate the
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Court of Appeals’ determination to effectuate the intention of the trial court in order to

preserve the right to appeal.  

Where justice will be served by permitting further proceedings, the appellate courts

of Maryland also regularly exercise their discretionary power pursuant to Rule 8-604 to direct

the circuit court to enter judgment or make a factual determination necessary for an appeal

on the merits both prior to and following oral argument before this Court, see, e.g., Bacon

v. Arey, 203 Md. App. 606, 625-27, cert. denied, 427 Md. 607 (2012) (stating that prior to

hearing the case on the merits this Court issued an Order remanding the case to the circuit

court for entry of final judgment where the court failed to enter a proper declaratory

judgment, the docket did not reflect an adjudication of the cross-claim, and the record did not

contain orders as to all parties), and in written opinion following oral argument, Allstate

Insurance Co. v. State Farm Mutual Automobile Insurance Co., 363 Md. 106, 130 (2001)

(remanding to the circuit court for entry of declaratory judgment in conformance with the

Court’s opinion).

Moreover, pursuant to their revisory power, circuit courts may, at any time, correct

clerical errors, including revisions to the docket.  See Maryland Rule 2-535(d) (“Clerical

mistakes in judgments, orders, or other parts of the record may be corrected by the court at

any time on its own initiative, or on motion of any party after such notice, if any, as the court

orders. During the pendency of an appeal, such mistakes may be so corrected before the

appeal is docketed by the appellate court, and thereafter with leave of the appellate court.”). 
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Notably, in Waller, supra, 332 Md. at 380, a case relied on by the majority, the Court

instructed that, upon dismissal for lack of a proper docket entry under the facts of that case,

the circuit court could then amend the docket entry, thereby creating a final order from which

the appellants could properly appeal. 

The Maryland Rules favor the preservation of appeal rights in cases like the one

before us where there is no just cause for delay.  No party to this action has argued that

proceeding with this appeal would result in any prejudice.  The juvenile court has effectively

adjudicated all claims as to all parties.  A minor error on the face of what the court and all

parties understood to be an order and a potentially ambiguous docket entry should not be

construed to destroy appealability.  Certainly justice would be better served in this case by

affording both parties the opportunity to have their issues adjudicated, rather than declining

to address the merits while simultaneously invalidating the underlying order—upon which

the parties have relied.  It may be that, were we to address this case on the merits, this Court

would determine that the juvenile court did not have jurisdiction to order that Dustin’s life-

saving care continue past his twenty-first birthday.  However, such a weighty decision should

be borne by adjudication on the merits, rather than made de facto through dismissal for want

of a flawless order.
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