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Sheila Breck (“Sgt. Breck” or “appellant”) appeals a judgment of the Circuit Court

for Baltimore County, which affirmed an administrative disciplinary ruling of the Maryland

State Police (“MSP” or “appellee”).

QUESTIONS PRESENTED

Appellant presents the following questions for our consideration:

1. Was the Hearing Board’s decision arbitrary and capricious where:

a. the Hearing Board’s decision to find Sgt. Breck guilty of

knowingly causing false information to be reported [] is

logically irreconcilable with its decision to find Sgt. Breck not

guilty of failing to maintain the highest standard of ethical and

moral character;

b. the Hearing Board’s decision is not sustainable on the Hearing

Board’s findings and for the reasons stated by the Hearing

Board because the Hearing Board does not, and cannot, explain

its irreconcilable findings;

c. the Hearing Board’s decision cannot be supported by substantial

evidence because no evidence can support logically

irreconcilable rulings; and

d. the Hearing Board’s reliance on TFC West’s testimony was not

supported by substantial evidence?

2. Is Sgt. Breck denied a meaningful appeal because TFC West’s

testimony was not recorded or is unavailable and his testimony cannot

be sufficiently reconstructed, although diligent efforts to do so have

been made?

3. Should the Hearing Board’s decision be vacated because the MSP

violated Sgt. Breck’s rights protected by the LEOBR by failing to

record TFC West’s testimony and improperly increasing her penalty?



Because of the appellee’s failure to maintain a record of a critical portion of the

hearing, we vacate the judgment of the Circuit Court for Baltimore County, and remand with

instructions to remand the case to the MSP for further proceedings.

FACTS AND PROCEDURAL HISTORY

At the time of the events giving rise to this case, Sgt. Breck was a 21-year veteran of

the MSP, working out of the Prince Frederick barrack.  She was the supervisor of a team of

four troopers: Tfc. Smith, Trooper Cassarella, Trooper Parker, and Tfc. Everett West, a three-

year veteran of MSP who is the trooper at the center of this case.  Sgt. Breck was, in turn,

supervised by First Sergeant (now Lieutenant) David Ruel.   1

On June 17, 2011, First Sergeant Ruel promulgated a memorandum to the supervisors

under his command — which included Sgt. Breck — directing each supervisor to have two

troopers from each weekend late shift (whenever the supervisor’s shift was assigned to the

weekend late shift) devote the last three hours of the shift (2300 hours-0200 hours) to

“aggressive DUI enforcement.”  Because a trooper’s normal late-shift hours are 1500-0100,

performing the new DUI patrol initiative set up by First Sergeant Ruel would require the

modification of the shifts of the troopers who would be assigned to work the extra DUI

enforcement to 1600-0200.  The June 17, 2011, memo alerted the supervisors that “[t]his will

 First Sergeant Ruel’s surname is mistakenly spelled “Rolles” in the transcript of the1

Hearing Board proceedings.  We have adopted the spelling used by MSP in its charges

against Sgt. Breck.  Additionally, for consistency, we will refer to First Sergeant  Ruel by his

rank at the time of the incidents described herein rather than his current rank.
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require prior planning since you will have to modify the selected trooper’s shifts (1600-0200)

and inform them of their assignment/expectations.”  The memo also noted: “The only time

this will affect you is on Fridays and Saturdays when your shift is working late.”  Troopers

who performed the DUI patrol initiative were directed by the memo to submit paperwork

reflecting their results (or “stats”) for the patrol: “Since this initiative does not involve OT

the only paperwork I am requiring is a Form 228, which is to be left in my mailbox at the

conclusion of the assignment.”

On September 20, 2011, Sgt. Breck submitted a leave request to her supervisor, First

Sergeant Ruel.  It said: “I would like to take a vacation day on 10/21/11.”  On the form, First

Sergeant Ruel hand-wrote: “Please try to workout [sic] something w/one of the other

supervisors.  If you can’t do it let me know & I will try to get OT authorized.”  He signed it

and dated it “9-22-11.”  Beneath that notation is a handwritten note from Sgt. Breck, dated

September 29, 2011, that states: “Cpl. Bennett said he will work my late shift on 10/21/11

and I will work his late shift on 10/24/11.  Is it OK if I come out at 1600 hrs. on 10/24/11?” 

First Sergeant Ruel affixed a note to the form on October 3, 2011, reflecting his response:

“Shift swap worked out on the schedule.”  As of October 3, 2011, it was agreed that Sgt.

Breck was not working the night shift on Friday, October 21, 2011, although her four

troopers were, and her shift for that evening was going to be supervised by Cpl. Scott

Bennett.
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On Monday, October 24, 2011, First Sergeant Ruel called the barrack and spoke to

Sgt. Breck.  In that phone conversation, which was recorded, First Sergeant Ruel informed

Sgt. Breck that he “didn’t see anything in my box from this weekend’s DUI initiative, for

your group, the late shift DUI thing,” and he asked Sgt. Breck to “get whoever worked that

to put them [sic] forms in my box tonight.”  Sgt. Breck replied that she did not work over the

weekend, although her troopers did, to which First Sergeant Ruel replied that he wanted her

to “get whatever your group did on Friday[.]”  The paperwork that First Sergeant Ruel was

looking for was a completed Form 228 as described in his memo of June 17, 2011.

Sgt. Breck then sent a text message to her four troopers and asked: “Who worked DUI

overtime Friday night from our group?”  Trooper Smith responded that he had been off; Tfc.

Parker responded that he had gone home an hour early; Trooper Casserrella responded that

he worked the regular late shift; and Tfc. West responded that he “didn’t even know there

was any[.]”  Using an MSP Form 17 — a sort of inter-office memorandum — Sgt. Breck

wrote to First Sergeant Ruel: “It appears no one from group 4 worked any kind of DUI Patrol

on Friday night.”

First Sergeant Ruel took a copy of his June 17, 2011, Form 17 announcing his new

DUI patrol initiative, stapled it to the Form 17 on which Sgt. Breck indicated to him that it

did not appear anyone from her group had worked any DUI patrol on Friday night, and wrote,
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“Sgt. Breck, can you advise why this initiative was not worked?”   Sgt. Breck then pulled the2

radio logs to see what hours her four troopers had been on duty that evening.  She found that

the radio logs supported the accounts of Troopers Smith and Casserrella, and Tfc. Parker. 

As to Tfc. West, the radio logs reflected that he went on duty at 1532 hours, or 3:32 p.m., and

went off duty at 0157 hours, or 1:57 a.m. on the morning of Saturday, October 22.  Because

this looked to Sgt. Breck more like a modified 1600-0200 shift than a regular 1500-0100 shift

(in which case Tfc. West would have been over thirty minutes late to work on October 21),

she concluded that Tfc. West had worked the DUI patrol initiative at issue.  Accordingly, she

called Tfc. West to remind him to fill out and turn in a Form 228.  According to Sgt. Breck,

Tfc. West told her he would turn in the form.  Sgt. Breck then reported back to First Sergeant

Ruel:

First Sergeant,

When you called on Monday I didn’t realize you were talking about this

initiative.  I thought you were talking about DUI saturation patrol grant OT. 

I found out TFC West worked 1600-0200 on Friday 10/21/11.  He will turn in

the Form 228 when he comes out tonight.

First Sergeant Ruel wrote back: “Who was the other trooper.  The initiative requires

you to have 2 troopers work it?”  Sgt. Breck replied, explaining that Trooper Smith had been

off, Tfc. Parker had been permitted to leave early, and Trooper Cassarella had worked a

The evidence at the hearing was that First Sergeant Ruel’s special DUI initiative had2

not been worked on multiple occasions between June 17, 2011, and October 22, 2011.  No

one had ever been disciplined for it.
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regular (not modified) shift, leaving Tfc. West as the only trooper on late shift on October 21,

2011, who had worked a modified shift.

Tfc. West submitted a Form 228 that accurately reflected the number of stops he had

made and the number of citations he had written.  When First Sergeant Ruel reviewed the

form, he thought the numbers reported were low for Tfc. West, who typically wrote more

tickets than anyone else in the Prince Frederick barrack.   On October 28, 2011, First3

Sergeant Ruel called Tfc. West into his office to discuss his Form 228.  At that point, Tfc.

West allegedly told First Sergeant Ruel that he had not worked the DUI initiative on the

previous Friday night, and that Sgt. Breck, despite knowing that Tfc. West did not work the

initiative, directed him to submit a Form 228 anyway.  This closed-doors conversation

triggered an internal investigation of Sgt. Breck, which led to the instant case.  

Sgt. Breck was charged with five violations of MSP rules, policy, and procedure,

namely:

• Charge #1: violation of Maryland State Police, Administrative Manual, Chapter 5,

Section I, C, 13, e

“All reports submitted by MSP employees will be truthful: no employee shall

knowingly report or cause to be reported any false information.”

According to the Hearing Board’s summation, the “low” numbers that allegedly3

caught First Sergeant Ruel’s eye were in fact Tfc. West’s actual stats for the evening in

question.
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The Statement of Facts in support of Charge #1 stated: “On October 27, 2011, First

Sergeant Dave Ruel received a form 17 from Sergeant Sheila M. Breck about a DUI

initiative.  The form 17 contained deception.”

• Charge #2: violation of Maryland State Police, Administrative Manual, Chapter 5,

Section I, C, 13, e

“All reports submitted by MSP employees will be truthful: no employee shall

knowingly report or cause to be reported any false information.”

The Statement of Facts in support of Charge #2 stated: “On October 27, 2011,

Sergeant Sheila M. Breck #1631 directed Tfc. Everett D. West #5671 to complete a MSP

form 228 for a DUI initiative that was NOT completed.  The form 228 contained deception.”

• Charge #3: violation of Maryland State Police, Administrative Manual, Chapter 5,

Section I, C, 13, f

“All reports submitted by MSP employees will be complete and will not contain

improper or inaccurate information.”

The Statement of Facts in support of Charge #3 stated: “On October 27, 2011, First

Sergeant Dave Ruel received a form 17 from Sergeant Sheila M. Breck about a DUI

initiative.  The form 17 contained improper or inaccurate information.”

• Charge #4:  violation of Maryland State Police, Administrative Manual, Chapter 5,

Section I, C, 23, d

“The failure of a police employee to take appropriate action, either on or off

duty, on the occasion of crime, disorder, or other condition deserving police

or Department administrative attention is considered neglect of duty.”
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The Statement of Facts in support of Charge #4 stated: “On June 17, 2010, First

Sergeant Dave Ruel issued a form 17 to all shift supervisors requiring them to complete a

DUI initiative for their shift on specific days.  On October 21, 2010, Sergeant Breck’s shift

was working and the DUI initiative was not completed.”4

• Charge #5:  violation of Maryland State Police, Administrative Manual, Chapter 5,

Section I, B, 1.b

“CORE VALUES: MSP personnel will be committed to the following core

values to guide their conduct:

1. INTEGRITY, Employees shall:

b.  maintain the highest standard of ethical and moral character.”

Pursuant to the Law Enforcement Officers’ Bill of Rights (“LEOBR”), codified at

Maryland Code (2003, 2011 Repl. Vol.), Public Safety Article (“P.S.”),  § 3-101 et seq., a

Hearing Board was convened to hear the charges against Sgt. Breck.  The disciplinary

proceedings were conducted over three days: May 18, 2012, June 4, 2012, and June 5, 2012. 

First Sergeant Ruel, who had by then been promoted to Lieutenant, testified, as did Sgt.

Rosemary King (the internal affairs investigator), and Sgt. Breck.  MSP’s key witness was

Tfc. West, but, for reasons that are not well-explained, his testimony was the only testimony

that was not recorded.  The absence of Tfc. West’s testimony from this record is one of the

primary issues raised by appellant.

The relevant events here occurred in 2011, not 2010.4
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The Hearing Board found Sgt. Breck guilty on Charge #2 only.  It found her not guilty

on the four other charges.  One of Sgt. Breck’s contentions in this appeal is that a finding of

guilt on Charge #2 is irreconcilably inconsistent with the Hearing Board’s finding that she

was not guilty on Charge #5.

The Hearing Board recommended that Sgt. Breck be disciplined by forfeiting sixteen

days of leave, being transferred to a different position, paying a $500 fine, and being

ineligible for promotion for two years. MSP sought to terminate Sgt. Breck.  However,

because it admittedly failed to abide by the procedures required in P.S. § 3-108(d), the MSP

imposed the punishment that had been recommended by the Hearing Board. 

Sgt. Breck filed a petition for judicial review in the Circuit Court for Baltimore

County, which affirmed the ruling of MSP, and this appeal followed.

STANDARD OF REVIEW

  When an appellate court reviews a petition for judicial review of an administrative

agency action, the appellate court looks not at the ruling of the circuit court that considered

the petition for judicial review, but through it, to the ruling of the agency from which the

decision on appeal emanated.  Maryland Bd. of Physicians v. Elliott, 170 Md. App. 369, 400-

01 (2006).  In Doe v. Allegany County Department of Social Services, 205 Md. App. 47, 54-

55 (2012), cert. denied, Matyasik v. Allegany County Department of Social Services, 427 Md.

609 (2012), this Court provided an overview of the standard of review we employ when

reviewing an appeal from a circuit court’s review of an administrative agency decision:
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Generally, when reviewing the decision of an administrative agency a

court must only determine “if there is substantial evidence in the record as a

whole to support the agency's findings and conclusions, and to determine if the

administrative decision is premised upon an erroneous conclusion of law.”

Catonsville Nursing Home, Inc. v. Loveman, 349 Md. 560, 568, 709 A.2d 749,

753 (1998) (citing United Parcel Serv., Inc. v. People's Counsel, 336 Md. 569,

577, 650 A.2d 226, 230 (1994)). Therefore, we review the decision of the

agency rather than that of the circuit court. See Owens v. Prince George's

County Dep't of Soc. Servs., 182 Md.App. 31, 51, 957 A.2d 191, 203 (2008).

Our review of the agency's factual findings consists solely of an

appraisal and evaluation of the agency's fact finding and not an independent

decision on the evidence. Catonsville Nursing Home, supra, 349 Md. at 570,

709 A.2d at 753 (citing Anderson v. Dep't of Pub. Safety & Correctional Servs.,

330 Md. 187, 212, 623 A.2d 198, 210 (1993)). This evaluation seeks to find

whether the evidence is substantial. Thus, “a reviewing court, be it a circuit

court or an appellate court, shall apply the substantial evidence test to the final

decisions of an administrative agency....” Id. (citing Baltimore Lutheran High

Sch. Ass'n v. Employment Sec. Admin., 302 Md. 649, 662, 490 A.2d 701, 708

(1985); Anderson, supra, 330 Md. at 212, 623 A.2d at 210; Bulluck v. Pelham

Wood Apts., 283 Md. 505, 511–13, 390 A.2d 1119, 1123 (1978)). In this

context, “‘substantial evidence,’ as the test for reviewing factual findings of

administrative agencies, has been defined as ‘such relevant evidence as a

reasonable mind might accept as adequate to support a conclusion[.]’” Id.

(quoting Bulluck, supra, 283 Md. at 512, 390 A.2d at 1123).

It is well established that “reviewing courts are under no constraint to

affirm an agency decision premised solely upon an erroneous conclusion of

law.” Id. (citing Ins. Comm'r v. Engelman, 345 Md. 402, 411, 692 A.2d 474,

479 (1997)). Accordingly, we may reverse an administrative decision premised

on erroneous legal conclusions.

Additionally, we are obligated to “review the agency's decision in the

light most favorable to the agency,” because their decisions are prima facie

correct and carry with them the presumption of validity. Id. (citing Anderson,

supra, 330 Md. at 213, 623 A.2d at 211; Bulluck, supra, 283 Md. at 513, 390

A.2d at 1124). The Court of Appeals has consistently stated that an adjudicatory

agency's decision can only be reviewed on grounds identical to those relied

upon by the agency. Dep't of Health & Mental Hygiene v. Campbell, 364 Md.

108, 112 n. 12, 771 A.2d 1051, 1053 n. 12 (2001). Finally, in an administrative
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appeal, the appellant bears the burden of establishing an error of law or that the

agency's final decision was not supported by substantial evidence. Taylor v.

Harford County Dep't of Soc. Servs., 384 Md. 213, 222–23, 862 A.2d 1026,

1031 (2004).

DISCUSSION

Sgt. Breck asserts that the failure of MSP to preserve a record of Tfc. West’s testimony

is a violation of her rights under LEOBR that justifies vacating the finding against her.  See

P.S. § 3-107(j) (establishing a right to a hearing board, the composition of a hearing board,

and requiring: “An official record, including testimony and exhibits, shall be kept of the

hearing.”).  Sgt. Breck argues that, even though she has made good-faith attempts to

reconstruct Tfc. West’s testimony, the affidavits that have been submitted summarizing  what

various individuals recollect of West’s testimony are no substitute for a verbatim transcript,

without which, Sgt. Breck contends, she has been deprived of a meaningful appeal. 

In support of Sgt. Breck’s claim for a new hearing because of the failure of the MSP

to record all the testimony, she cites Wilson v. State, 334 Md. 469 (1993), and Bradley v.

Hazard Technology Co., Inc., 340 Md. 202 (1995).  Appellee cites only the Bradley case in

opposition to Sgt. Breck’s argument about the implications of a missing transcript.  In our

view, these two cases support Sgt. Breck’s position.

In Wilson, the Court of Appeals ordered a new trial because the defendant’s cross-

examination and re-cross examination had not been transcribed.  Despite the efforts of the

parties and the court to reconstruct, in affidavits, what Wilson had said on the stand, the Court

of Appeals agreed with Wilson’s contention that the missing testimony resulted in a
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deprivation of his right to a meaningful appeal.  The Court of Appeals ruled that, in order for

an instance of missing material to support a party’s claim for new trial, the omitted portion

had to be “relevant to the appeal,” stating:

If the omission is not completely supplied, to be entitled to a new trial,

the petitioner must establish that the missing material rendered his appeal

meaningless, i.e., that he was deprived of meaningful appellate review.  To

accomplish this, he has to show that the omission is not inconsequential, but is

“in some manner” relevant to the appeal.

Id. at 477.  Clearly, in the present case, the testimony of Tfc. West is not inconsequential and

is relevant to the appeal. 

In Wilson, the parties and the trial judge had diligently attempted to reconstruct the trial

record.  Despite those efforts, the Court of Appeals rejected the State’s argument that a

petitioner in Wilson’s situation is not entitled to a new trial absent a showing of specific

prejudice.  The Court stated:

Where diligent efforts have been made, and there is no dispute in this case as

to that issue, and yet it is impossible precisely to reconstruct what was said

beyond the fact that it went to the critical issue in the case, requiring the moving

party to show specific prejudice is to require that party to reconstruct that which

it has been shown it is impossible to reconstruct.  That is not the law.

Id. at 479.  Consequently, without addressing the merits of the appeal, the Wilson Court stated:

“[W]e shall reverse and remand for a new trial.”  Id. at 471.

Bradley v. Hazard Technology Co., Inc. confirmed that the Wilson Court’s remedy for

a missing transcript is also an appropriate remedy in the context of a civil trial.  A litigant who

is faced with an incomplete record of the trial proceedings must “show that the omissions are
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not merely inconsequential, but are in some manner relevant on appeal.”  Bradley, 340 Md.

at 208 (quoting Smith v. State, 291 Md. 125, 136 (1981)). “[W]hen an adequate substitute

cannot be made” for the missing portion of the record, the appellate court will “consider an

appellant's contention that he has been deprived of meaningful appellate review.”  Id. at 209

(quoting Smith, 291 Md. at 137).  

Although the Bradley Court made it plain that the inability to provide a complete

transcript does not require reversal if the record can be adequately reconstructed to fairly

decide the specific issues raised on appeal, the Court of Appeals echoed the guidance

provided by the Wilson Court, and stated, 340 Md. at 212: “If an appellant can demonstrate

to the [reviewing] court that error may have occurred at trial, and that a record sufficient to

allow for a fair consideration of the specified appellate issues simply cannot be reconstructed,

a new trial may be warranted.”

In the present case, the circuit court judge who conducted the judicial review was under

the mis-impression that the appellant had been derelict in fulfilling her obligation to provide

the court with the key transcript.  The court stated:

In her Memorandum, Sgt. Breck complains that the evidence against her

was insufficient based on the absence of the transcribed testimony of TFC West 

as a part of the record.  In fact, it was Sgt. Breck’s prior counsel who ordered

the transcript and evidently, failed to follow up on determining how to locate

the transcript of the West testimony or to include it in the record.
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In this Court, however, appellee concedes in its brief: “The transcript of the hearing

did not include the testimony of TFC West.  . . .  MSP was unable to locate a recording of the

afternoon of the first day of the hearing due to a malfunction in the recording device.”

Although appellee insists that we should simply rely on secondary sources — such as

the Hearing Board’s own summary of Tfc. West’s testimony — to review whether the

witness’s testimony supported the Hearing Board’s findings, such unofficial versions of the

testimony are not an adequate substitute in this case for a verbatim transcript of the specific

testimony that supported the Hearing Board’s finding about what Tfc. West said to Sgt. Breck

and what she said to him.

In its decision, the Hearing Board expressly found that the key witness whose

testimony supported the finding of a violation was not wholly truthful.  It stated: “TFC West’s

testimony was found not to be entirely credible.” (Emphasis in original.)  It noted:

It was learned during testimony and evidence introduced by both the

Prosecution and Defense that TFC West lied to Sgt. King regarding his contact

with Sgt. Breck after meeting with F/Sgt. Ruel. 

Clearly, his testimony was critical to the Hearing Board’s finding that Sgt. Breck was guilty

of knowingly causing Tfc. West to submit a deceptive report, but in absence of a transcript

for us to review what that specific testimony was on direct and in the cross-examination, we

are unable to evaluate that finding.

Appellee argues that the Hearing Board’s summation of Tfc. West’s testimony is

sufficient to provide Sgt. Breck an adequate record for meaningful appellate review. 

14



According to MSP, the Hearing Board’s finding that Tfc. West’s testimony was “not entirely

credible” does not undermine its reliance upon other parts of Tfc. West’s testimony to support

the finding against Sgt. Breck, and other evidence in the record is supportive of the finding.

We disagree.  If appellate review is to be meaningful, and one of the crucial issues is the

sufficiency of Tfc. West’s testimony to support the Hearing Board’s finding, this Court should

have all of Tfc. West’s testimony verbatim.

We do not reach the merits of Sgt. Breck’s other questions presented.  It was the MSP’s

obligation under P.S. § 3-107(j) to make and keep a proper record of the hearing.  Appellee

concedes it cannot provide a transcript of Tfc. West’s testimony “due to a malfunction in the

recording device.”  Consequently, the record on appeal is not sufficient to permit fair appellate

review of the agency’s ruling.

We will vacate the judgment of the circuit court and remand the case with instructions

to vacate the ruling of the MSP and remand the case to the agency for a new hearing on the

merits.

JUDGMENT OF THE CIRCUIT COURT FOR

BALTIMORE COUNTY VACATED.  CASE

REMANDED TO THAT COURT WITH

INSTRUCTIONS TO VACATE THE FINAL

DECISION OF THE APPELLEE AND

REMAND THE CASE TO THE AGENCY TO 

CONDUCT A NEW HEARING ON THE

MERITS. COSTS TO BE PAID BY

APPELLEE.
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