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 Leonard Mullikin appeals from his conviction in the Circuit Court for Cecil County 

for second-degree murder.  He asks us to apply plain error review to errors he identifies in 

the circuit court’s jury instructions and to improper statements made by the State in closing 

argument.  He also argues that the circuit court committed reversible error by permitting 

improper opinion testimony by one of the State’s witnesses, and by refusing to allow that 

witness to be examined regarding the victim’s aggressive character.  We affirm. 

I. BACKGROUND 

On October 22, 2012, Mr. Mullikin was staying in Room 418 at the Knights Inn 

Motel in Elkton with his girlfriend, Michelle Covais, her daughter, and the daughter’s 

boyfriend, Shawn Patterson.  Also staying at the Knights Inn were Charles Hopkins and 

the victim Joel Odom, co-workers from Georgia, who were in town for a job.   

The record is muddled as to the precise interactions Mr. Odom (who occupied Room 

419 that night) may have had with members of the group from Room 418 prior to       

October 22, 2012, but the evidence revealed opportunities for dispute between him and Mr. 

Mullikin. Teresa Stiltner, a taxicab driver, testified that Mr. Mullikin told her that he had 

found “his neighbor from right next door to them was sitting on [Ms. Covais’s] bed in just 

his underwear” and that this discovery made him “mad enough that [he] could actually kill 

someone.”  There also was testimony that Mr. Odom had sexually assaulted Ms. Covais on 

the evening of October 22.  There is no dispute, though, that Mr. Odom made his way into 

Room 418 that night, that an altercation ensued, that Mr. Mullikin was injured, and that 
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Mr. Odom died.  Mr. Mullikin also has never contested, and does not contest here, that he 

killed Mr. Odom. 

The State charged Mullikin with, but ultimately nol prossed, first-degree murder, 

and proceeded on two theories of second-degree murder. First, the State contended that 

Mr. Mullikin committed second-degree felony murder when he conspired to commit, and 

ultimately committed, a first-degree assault against Mr. Odom that caused Mr. Odom’s 

death.  Second, the State argued in the alternative that even if Mr. Odom had started the 

fight, it turned at some point in Mr. Mullikin’s favor and, therefore, cooled any justifiable 

rage in him.  The State painted Mr. Mullikin throughout as a jealous lover with a plan to 

injure Mr. Odom, if not a premeditated plan to kill him.  Prosecutors elicited testimony on 

multiple occasions of special gloves that Mr. Mullikin had donned in anticipation of a fight, 

and suggested that the door to Room 418 was left open for an unsuspecting Mr. Odom:   

Ladies and gentlemen, the State’s first theory of the case is 

simple.  They knew [Mr. Odom] was coming over and they 

planned this.  [Mr. Mullikin] had those gloves on because it 

was time to get even with the man that he saw in his girlfriend’s 

bed the day before, that he was angry enough to kill less than 

24 hours prior, and that he has now heard had sexually 

assaulted and defiled the integrity and done something sexually 

inappropriate with [Ms. Covais]… 

 

Now, if you find that that is what happened, if that’s the 

conclusion you reach, you’re essentially done.  You find guilty 

of second degree based on that jury instruction about what we 

call the felony murder rule; the fact that he was planning to and 

in fact went after Mr. Odom to assault him in the first degree, 

which means intend to and actually commit a serious bodily 

injury or harm to the victim.  If that’s what you reach your 

conclusion on, then you’re done. 
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The State called thirteen witnesses during its case-in-chief, including Charles 

Hopkins.  Mr. Hopkins was a guest in Room 420 on October 22, 2012, and testified that 

the fight in Room 418 woke him.  He said that when he went to investigate the commotion, 

Ms. Covais came outside, after the sounds of fighting had stopped, and retrieved something 

from Mr. Mullikin’s vehicle.  He testified that Ms. Covais appeared at that point to be 

uninjured.  He further testified that when the police arrived, Ms. Covais came out of the 

room complaining of a sudden ailment and asked for help walking.  The State asked Mr. 

Hopkins for his opinion of Ms. Covais’ demeanor, and he said he was dubious:  

[S]he walked to the car earlier and now she couldn’t even step 

down from the threshold.  I was just thinking in my mind, “Are 

you faking?  Why would you be faking this?”  And I mentioned 

that to the police. 

 

Mr. Mullikin objected to this testimony. 

 The defense sought to ask Mr. Hopkins questions on cross-examination about Mr. 

Odom’s strength and aggressiveness.  The State objected, and two bench conferences 

followed, the results of which are somewhat jumbled.  The State asserted that the questions 

fell outside the scope of its direct examination and that the defense would have to subpoena 

Mr. Hopkins if it intended to pursue that line.  Both sides appeared to agree that Mr. 

Hopkins was scheduled to leave on a flight the next day and that the defense had not yet 

served him.  The court ultimately sustained the State’s objection to the question about Mr. 

Odom’s strength.  Defense counsel returned to questioning Mr. Hopkins without asking 

about Mr. Odom’s aggressiveness.   
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The State asked for a second bench conference at the end of cross-examination.  The 

State argued then that the defense should not even be permitted to serve Mr. Hopkins, as 

the statutory deadline had passed, and the court agreed. 

At the close of evidence, the court instructed the jury (among other things) on the 

elements of second-degree felony murder, second-degree specific-intent murder, and 

mitigation to manslaughter based on hot-blooded response: 

The defendant is charged with the crime of second 

degree felony murder.  Felony murder does not require the 

State to prove that the defendant intended to kill the person 

who was killed.  In order to convict the defendant of second 

degree felony murder, the State must prove that [Mr.] Mullikin 

committed the crime of first degree assault and that [Mr.] 

Mullikin killed [Mr.] Odom.  That the act resulting in the death 

of [Mr.] Odom occurred during the first degree assault. 

 

To convict the defendant of first degree assault the State 

must prove that the defendant intentionally caused serious 

physical injury to [Mr.] Odom and that the injury was not 

consented to by [Mr.] Odom. 

 

For second degree felony murder, serious physical 

injury means injury that creates a substantial and foreseeable 

risk of death.  If you find that [Mr.] Mullikin intended to cause 

such serious physical injury to [Mr.] Odom and that there were 

not any provocation or legal justification, such as self-defense 

or defense of others… then you should only consider the 

charge of second degree murder in light of these instructions. 

 

If, however, you find that [Mr.] Mullikin’s actions were 

provoked by the actions of [Mr.] Odom, then you should 

consider the following instructions instead of the previous 

instruction: 

 

Second degree specific intent murder and voluntary 

manslaughter, hot-blooded response to legally adequate 
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provocation.  The defendant is charged with the crime of 

murder.  This charge includes second degree murder and 

voluntary manslaughter. 

 

Second degree murder is the killing of another person 

with either the intent to kill or the intent to inflict such serious 

bodily harm that death would be the likely result.  Second 

degree murder does not require premeditation or deliberation. 

 

In order to convict the defendant of second degree 

murder, the State must prove the defendant caused the death of 

[Mr.] Odom; the defendant engaged in the deadly conduct 

either with the intent to kill or with the intent to inflict such 

serious bodily harm that death would be the likely result; and 

that there were no mitigating circumstances. 

 

Voluntary manslaughter, hot-blooded response to 

legally adequate provocation.  Voluntary manslaughter is an 

intentional killing, which would be murder, but is not murder 

because the defendant acted in hot-blooded response to legally 

adequate provocation.  This does not result in a verdict of not 

guilty, but rather reduces the level of guilt from murder to 

manslaughter. 

 

You have heard evidence that the defendant killed [Mr.] 

Odom in a hot-blooded response to legally adequate 

provocation.  In order to convict the defendant of murder, the 

State must prove that the defendant did not act in a hot-blooded 

response to a legally adequate provocation.  If the defendant 

did act in a hot-blooded response to a legally adequate 

provocation, the verdict should be guilty of voluntary 

manslaughter and not guilty of murder. 

 

Killing in hot-blooded response to a legally adequate 

provocation is a mitigating circumstance. 

 

 In its closing argument, the State underscored all of the evidence that Mr. Mullikin 

had planned to fight Mr. Odom on October 22, 2012.  The State suggested that Mr. Odom 

could not have gained entry to Room 418 without the guests intending it: 
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[T]hey knew he was going to come over.  The door was left 

open, folks.  The door was left open.  Think about that for a 

second.  You know the ways of the world.  You know how 

hotel doors work.  Key card, door closes, automatic lock.  [My 

colleague] asked the question of [Shawn Patterson] I think it 

was, or maybe it was of Mr. Hopkins, about how those doors 

operated.  It’s that way. 

  

After deliberating, the jury convicted Mr. Mullikin of second-degree murder.   

II. DISCUSSION 

Mr. Mullikin argues on appeal1 that the circuit court failed to instruct the jury that 

the first-degree assault charge underlying a second-degree felony murder can itself be 

                                              

1 Mr. Mullikin’s brief lists four Questions Presented:  

 

1. Did the trial court err in instructing the jury? 

 

2. Did the State’s improper closing arguments preclude a fair 

trial? 

 

3. Did the trial court err by permitting improper opinion 

testimony? 

 

4. Did the trial court err by refusing to allow the defense to examine Charles 

Hopkins about Joel Odom’s aggressive character? 

 

The State listed the same fundamental questions in different words: 

 

1. Where Mullikin did not object to the court’s jury instructions 

on second degree felony murder, should this Court decline to 

exercise its discretion to review, under guise of plain error, his 

claim that the jury was improperly instructed? 

 

2. Where Mullikin did not object to the prosecutor’s closing 

argument, should this Court decline to exercise its discretion to 
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mitigated by adequate provocation, and that this error effectively lowered the State’s 

burden of proof.  He argues that the State relied in its closing argument on facts not in 

evidence when it argued that hotel doors lock automatically, a point that bore on Mr. 

Mullikin’s intent to lure Mr. Odom into the room.  He argues that the circuit court violated 

“[t]he rule barring one witness from commenting on the credibility of another witness” 

when it allowed Mr. Hopkins to express his opinion that Ms. Covais may have faked her 

injury.  And he claims that the circuit court committed reversible error when it failed to 

allow Mr. Mullikin to cross-examine Mr. Hopkins about Mr. Odom’s “aggressive 

character.”   

 Our review of Mr. Mullikin’s first two arguments is framed, and limited, by the fact 

that his trial counsel did not object to the jury instructions or the State’s closing argument. 

Errors not raised at trial are not preserved for review.  Yates v. State, 429 Md. 112, 130 

(2012).  Although this rule applies even to deprivations of constitutional rights, “[a]n 

appellate court, on its own initiative or on the suggestion of a party, may, however, take 

                                              

review, under the guise of plain error, his claim that the 

argument was improper? 

 

3. Did the court properly overrule Mullikin’s objection to 

Hopkins’ testimony? 

 

4. Did the court properly regulate Mullikin’s cross-examination 

of Hopkins?   
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cognizance of any plain error in the instructions, material to the rights of the defendant, 

despite a failure to object.”  Id. (quoting Maryland Rule 4-325).  We exercise our discretion 

to undertake plain-error review only when the error is “compelling, extraordinary, 

exceptional or fundamental to assure the defendant a fair trial.”  Savoy v. State, 420 Md. 

232, 243 (2011) (quoting State v. Hutchinson, 287 Md. 198, 203 (1980)). 

 Errors that are raised at trial, which Mr. Mullikin’s third and fourth contentions 

were, are reviewed for “harmless error”: 

When an appellant, in a criminal case, establishes error, unless 

a reviewing court, upon its own independent review of the 

record, is able to declare a belief, beyond a reasonable doubt, 

that the error in no way influenced the verdict, such error 

cannot be deemed ‘harmless’ and a reversal is mandated.  Such 

a reviewing court must thus be satisfied that there is no 

reasonable possibility that the evidence complained of—

whether erroneously admitted or excluded—may have 

contributed to the rendition of the guilty verdict. 

 

Dionas v. State, 436 Md. 97, 108 (2013) (quoting Dorsey v. State, 276 Md. 638, 659 

(1976)).   

 The predicate in both instances, however, is a conclusion on our part that error was 

in fact committed.  See Taylor v. State, 407 Md. 137, 165 (2009) (“Once it has been 

determined that error was committed, reversal is required unless the error did not influence 

the verdict.” (emphasis added) (citation omitted)); Savoy, 420 Md. at 244 (“Review for 

plain error requires as an initial step that the instruction contain error.”). 
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A. If There Was An Error In The Mitigation Instruction, There Was 

No Plain Error. 

 

Mr. Mullikin failed to object to the jury instructions tendered by the circuit court, 

and asks us to use our discretion to engage in plain error review.  We decline to do so, 

however, because it is not clear that the instruction contains any errors at all. 

 Mr. Mullikin’s argument requires some careful parsing to understand in the first 

place.  He contends that the court failed to instruct the jury that the principle of “hot-

blooded response to legally adequate provocation” could mitigate the first-degree assault 

upon which a charge of second-degree felony murder is predicated, which “effectively 

lowered the State’s burden of proof as to a required element of the offense, thus, depriving 

Mullikin of a fair trial.”  But he acknowledges, as he must, that the jury instructions (to 

which he did not object) specifically referred to the provocation defense and advised the 

jury that if it found provocation, it must consider the second-degree murder charge in light 

of a separate set of instructions that followed:   

In order to convict the defendant of second degree 

felony murder, the State must prove that [Mr.] Mullikin 

committed the crime of first degree assault and that [Mr.] 

Mullikin killed [Mr.] Odom.  That the act resulting in the death 

of Joel Odom occurred during the first degree assault. 

 

To convict the defendant of first degree assault, the 

State must prove that the defendant intentionally caused 

serious physical injury to [Mr.] Odom and that the injury was 

not consented to by [Mr.] Odom. 

 

…If you find that [Mr.] Mullikin intended to cause such 

serious physical injury to [Mr.] Odom and that there were not 

any provocation or legal justification, such as self-defense or 
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defense of others, then you should… only consider the charge 

of second degree murder in light of these instructions. 

 

The Court then read—verbatim—the pattern jury instruction for voluntary manslaughter 

based on hot-blooded response.  MPJI-Cr 4:17.4.  On the surface, then, we struggle to 

understand how pointing the jury to the hot-blooded response instruction instead of the 

felony murder instruction lowers the burden of proof, especially since the instructions go 

on to say that “[i]f the defendant did act in a hot-blooded response to a legally adequate 

provocation, the verdict should be guilty of voluntary manslaughter and not guilty of 

murder.” 

 It is true that the instructions never tie the provocation defense in so many words to 

the first-degree assault predicate for second-degree felony murder, and also true that the 

hot-blooded response instruction follows the instruction on second-degree specific intent 

murder.  Mr. Mullikin argues from these points that the court’s mitigation instruction 

applied only to second-degree specific intent murder and, therefore, that the jury was 

misled into thinking that provocation would not mitigate the first-degree assault underlying 

the second-degree felony murder charge.  Compare Christian v. State, 405 Md. 306 (2008) 

(extending the mitigation of hot-blooded response to adequate provocation and the doctrine 

of imperfect self-defense to first-degree assault).  This leap is far from obvious from the 

instruction itself or the overall circumstances, though, and the detailed parsing exercise 

necessary to identify the alleged error in the instruction demonstrates that the error, if any, 

cannot qualify as plain.  We decline, therefore, to review this unpreserved error further.   
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B. The State’s Closing Argument Relied On Reasonable Inferences 

From The Trial Record. 

 

We also decline to review Mr. Mullikin’s unpreserved contentions regarding the 

closing argument in this case because we find no error at all. 2  He contends that the 

prosecutor argued from facts not in evidence that the door to Room 418 locked 

automatically, a minor fact that, if true, supported the State’s theory that Mr. Mullikin 

intended to attack Mr. Odom: 

You know the ways of the world.  You know how hotel doors 

work.  Key card, door closes, automatic lock.  [My colleague] 

asked the question of [Shawn Patterson] I think it was, or 

maybe it was of Mr. Hopkins, about how those doors work.  

It’s that way. 

 

The State’s argument paraphrased witness testimony.  When asked how the door to 

Room 418 would lock, Mr. Patterson answered on direct examination that the doors did 

not lock automatically, and that “there’s like a little knob you can turn that for a deadbolt, 

there’s a latch you can latch over.”  This is the part on which Mr. Mullikin seizes, but there 

was more:  the State’s immediate follow-up question was “[d]oes the door itself require 

like a key card?” to which Mr. Patterson responded “[y]es,” and in response to a later 

                                              

2 Mr. Mullikin also re-hashes his first argument under this heading, claiming that the 

prosecutor’s argument regarding the law of mitigation, which tracked the jury instruction 

given, was a “prejudicially erroneous misstatement of the law.”  We will not review this 

argument, also unpreserved, for the same reasons we declined to consider his arguments 

about the mitigation instruction. 
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question, Mr. Patterson testified that when Mr. Odom entered the room, “[t]he door fl[ew] 

open and shut back.”   

 Although Mr. Mullikin may technically (or mechanically) be correct that a door that 

“requires a key card” does not automatically lock once it closed, the prosecutor’s inference 

was not an unreasonable one from the totality of the trial testimony.  Counsel on both sides 

are entitled to connect the dots in closing argument with fair inferences from the facts 

adduced at trial.  Donaldson v. State, 416 Md. 467, 488 (2010) (“While arguments of 

counsel are required to be confined to the issues in the cases on trial, the evidence and fair 

and reasonable deductions therefrom, and to arguments of opposing counsel, generally 

speaking, liberal freedom of speech should be allowed.” (emphasis added) (quoting Spain 

v. State, 386 Md. 145, 153 (2005))); Washington v. State, 180 Md. App. 458, 472 (2008) 

(“[I]t is…within the range of legitimate argument for counsel to state and discuss the 

evidence and all reasonable and legitimate inferences which may be drawn from the facts 

in evidence.” (emphasis added) (quoting Wilhelm v. State, 272 Md. 404, 412 (1974))).  We 

need not dwell on the absolute precision of the prosecutor’s inference—it is enough for 

present purposes that the inference fairly tracks the testimony of the evidence from the trial. 

C. Mr. Hopkins’s Testimony About His Observations Was 

Permissible. 

 

Mr. Mullikin next argues that Mr. Hopkins’s testimony that he perceived Ms. Covais 

to be faking an injury at the scene was improper under the well-established principle that 

one witness may not testify to the credibility of another.  See Brooks v. State, 439 Md. 698, 
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729-31 (2014).  That principle is sound, but does not apply here for an obvious reason: Ms. 

Covais never testified at trial.   And we agree with the State that the court did not abuse its 

discretion by allowing Mr. Hopkins to recount his observations from that evening, which 

did not include any opinions about witness testimony or the veracity of Mr. Mullikin’s self-

defense claim.   

D. The Trial Court Did Not Abuse Its Discretion By Declining To 

Allow An Eleventh-Hour Subpoena. 

 

Maryland Rule 5-404(a)(1)(B) states that “an accused may offer evidence of an 

alleged crime victim’s pertinent trait of character.”  Evidence that a victim is typically 

aggressive is admissible in a murder prosecution to demonstrate that the victim was the 

initial aggressor.  Thomas v. State, 301 Md. 294, 307 (1984); Richards v. State, 65 Md. 

App. 141, 145 (1985).  Mr. Mullikin claims in his brief that he was denied an opportunity 

to present such evidence while cross-examining Mr. Hopkins.  He claims the prosecutor 

objected to his line of questioning and that the court ruled erroneously that the inquiry was 

outside the scope of the witness’s direct examination.   

We read the record differently.  Mr. Mullikin first sought to question Mr. Hopkins 

about how strong Mr. Odom was, and the court sustained an objection to that question as 

outside the scope of direct.  Counsel then told the court he would serve Mr. Hopkins with 

a subpoena in order to call him in the defense’s case and ask that question, and would ask 

as well about the victim’s character for aggressiveness.  At a later bench conference, the 

parties argued about whether Mr. Hopkins could be served with a subpoena so late in the 
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proceeding.  Although counsel did argue about the admissibility of evidence of Mr. Odom’s 

past aggression, the court’s ruling—that Mr. Mullikin could not serve him—related only 

to service.  The question, then, is whether the circuit court erred in declining to allow Mr. 

Mullikin to serve a new subpoena once the trial was under way. 

Rule 4-265(e) provides specific time deadlines for serving trial subpoenas: 

Unless the court waives the time requirements of this section, 

a request for subpoena shall be filed at least nine days before 

trial in the circuit court, or seven days before trial in the District 

Court, not including the date of trial and intervening Saturdays, 

Sundays, and holidays.  At least five days before trial, not 

including the date of the trial and intervening Saturdays, 

Sundays, or holidays, the clerk shall deliver the subpoena for 

service pursuant to Rule 4-266(b)  Unless impracticable, there 

must be a good faith effort to cause a trial subpoena to be 

served at least five days before trial. 

 

As the State noted at the bench conference, Mr. Mullikin never contended that Mr. 

Hopkins could not have been served within the time frame required by the Rule, and he 

offered no evidence that he had tried to do so and failed, or offered any other good cause 

to waive the deadlines.  Instead, Mr. Mullikin argued at the bench that the testimony he 

sought to elicit was relevant and that he should be permitted to elicit it, procedural bars 

notwithstanding.   

We review the circuit court’s decision not to waive the time requirements of Rule 

4-265 for abuse of discretion.  See Bass v. State, 206 Md. App. 1, 11 (2011).  The court 

must correctly apply the law, id., but “a trial court [otherwise] abuses its discretion ‘where 

no reasonable person would take the view adopted by the trial court.’”  Unnamed Attorney 
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v. Attorney Grievance Com’n, 409 Md. 509, 520 (2009) (quoting Metheny v. State, 359 

Md. 576, 604 (2000)). 

The circuit court determined, correctly, that the time period under Rule 4-265(e) for 

serving Mr. Hopkins had expired.  The court cited this fact, the fact that all the other 

witnesses were “local,” and the fact that Mr. Hopkins would be “inconvenienced” if he 

were required to alter his work and travel schedule back to Georgia to answer a handful of 

questions.  In the background of the circuit court’s decision is the fact that Rule 4-265 

requires a good faith effort at service during the statutory time period, or a demonstration 

that such efforts were impracticable.  Mr. Mullikin failed to demonstrate either, and we see 

no abuse of discretion in the court’s decision not to waive the time requirements here. 

JUDGMENT OF THE CIRCUIT COURT 

FOR CECIL COUNTY AFFIRMED.  

COSTS TO BE PAID BY APPELLANT.   


