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In 2007, appellant and cross-appellee Somerset County Sanitary District, Inc. (“the

District”) completed an expansion of its sewerage services in the town of Princess Anne.

Appellee and cross-appellant Malone Investments, LLC (“Malone”),  making plans for a1

residential subdivision in Princess Anne, sought, as part of the construction approval process,

inclusion in the District’s sewer and water services. Malone received an initial allocation for

water and sewer service from the District and paid the assessment for the property in 2008.

However, a dispute erupted between the District and Malone when the firm asserted that its

property had been wrongly assessed for sewage services and improperly connected to the

District’s sewerage system. This dispute resulted in litigation  over the entire sewerage2

expansion project and Malone’s financial responsibilities as a potential water and sewage

customer. 

After a bench trial, the Circuit Court for Somerset County held that the District’s

assessment method was “neither proper nor constitutional.” Despite this finding, Malone was

not entitled to a refund of the assessment it paid in 2008, because it voluntarily paid the sum

due. The court also found that the District “improper[ly]” connected Malone’s property to

the sewerage system and enjoined the District from collecting the costs of the connection

Malone was organized in June 2004 for the purpose of “real estate construction,1

purchases, sales and rental of real estate.” 

Another developer, Brittingham 62, LLC, brought a similar suit against the District2

in September 2012. That case is stayed in the Circuit Court for Somerset County, pending

the resolution of this appeal. See Brittingham 62, LLC v. Somerset Cnty. Sanitary Dist., Inc.,

No. 19-C-12-015689 (Cir. Ct. Somerset Cnty., complaint filed Sept. 19, 2012). 
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until Malone began to use the system. In a later proceeding, the court awarded Malone

attorney’s fees of $270,869.50. 

The District and Malone each appealed from the circuit court’s decision. The issues

they raise on appeal call into question the validity of the sewer connection to Malone’s

property, the constitutionality of the District’s assessment method, Malone’s entitlement to

a refund of the 2008 assessment, and the award of attorney’s fees to Malone. We affirm in

part and reverse in part, concluding that the District’s connection of Malone’s property to the

sewerage system was permissible, but assessments prior to connection were  not authorized

by statute. However, Malone is not entitled to a refund of the 2008 assessment that it

voluntarily paid.  We also find that the District’s overall assessment method is constitutional

and, because we reverse the circuit court on the constitutional question, we also vacate the

award of attorney’s fees. 

FACTS AND LEGAL PROCEEDINGS

I. Sewerage Service

The District furnishes water and sanitary sewerage services in certain parts of

Somerset County, including the Princess Anne subdistrict, which consists of the town of

Princess Anne and its unincorporated environs. For many years, the Princess Anne subdistrict

was served by a sewer gravity main  that roughly tracked Somerset Avenue in Princess Anne.3

A gravity sewer “transport[s] wastewater by gravity along a downward-sloping pipe3

gradient.” It is “designed so that the slope and size of the pipe is adequate to maintain flow

(continued...)
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Other, smaller gravity mains fed into the Somerset Avenue main, which took wastewater to

the Princess Anne wastewater treatment plant at the southern end of the town. 

By the early 2000s, however, the sewer system began to experience backups and

overflows, resulting in recurrent toilet and sewer backups and the discharge of untreated

sewage from manholes into public streets and private residences. Reports sent to the

Maryland Department of the Environment by the District describe 29 separate overflow

incidents from 2001 to 2006, with a total of more than 100,000 gallons of untreated sewage.

For example, in one such incident in early 2004, a homeowner in Princess Anne reported two

episodes of sewage backup in the toilet and shower. The District sought advice from an

outside engineering firm, Davis, Bowen & Friedel, Inc. (“DBF”), which recommended

certain adjustments to the residence’s connection to the sewage system and quarterly flushing

of the sewers by a “modern air-vac truck.” DBF also recommended that “[a] replacement

sewer design for Somerset Avenue should be scheduled due to the poor slopes and issues of

capacity.” The District adopted these DBF recommendations.

In 2004, the town of Princess Anne and the surrounding area were experiencing a

burst of real estate activity, particularly in the northeastern section of the town. The District

asked DBF to explore a possible upgrade of the Somerset Avenue gravity main. The District

(...continued)3

towards the discharge point without surcharging manholes or pressurizing the pipe.” U.S.

Envtl. Prot. Agency, Collection Systems Technology Fact Sheet: Sewers, Conventional

Gravity (Sept. 2002), available at http://water.epa.gov/scitech/wastetech/upload/

2002_10_15_mtb_congrasew.pdf.
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also asked DBF to “to study service areas where new development was proposed in order to

evaluate the condition of the existing facilities to see if they . . . [could] not only continue

serving existing users but [also] serve new developments and civic areas.”

DBF’s report, prepared in August 2004, observed that “[t]he sewer system in Princess

Anne is in need of upgrades” and that “[r]ecent development in the area has put a strain on

the current sewer collection system.” Attached to DBF’s report were two drawings that

showed seven proposed residential developments clustered in the northeastern section of

Princess Anne.  DBF recommended the installation of a new force main  that would run4 5

directly to the wastewater treatment plant and bypass the existing gravity main, as well as

new pumps at existing pump stations, to handle the increased flow of sewage. 

At the District’s request, DBF updated its study to include additional areas of Princess

Anne and issued a revised report in September 2004. DBF observed that “[i]nformation

collected from [Somerset] County and developers indicates that areas in the [northeastern

section of Princess Anne] are developing much more rapidly than anticipated.” DBF still

Malone’s Westfield Estates was not listed on the map, nor was it included in DBF’s4

subsequent report, discussed below. Although no explanation is given for the omission, it

seems likely that, because Malone purchased the property in 2006 and DBF prepared its

report in 2004, there simply was no indication of development of the property at that time. 

“Force mains are pipelines that convey wastewater under pressure from the discharge5

side of a pump or pneumatic ejector to a discharge point.” U.S. Envtl. Prot. Agency,

Wastewater Technology Fact Sheet: Sewers, Force Main (Sept. 2000), available at

http://water.epa.gov/scitech/wastetech/upload/2002_06_28_mtb_force_main_sewers.pdf.

The force main that was eventually constructed in Princess Anne took sewage from three

pump stations, not other pipelines.
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recommended upgrades at existing pump stations and a new bypass main, for which it

proposed two alternative routes that roughly tracked the east and west sides of U.S. Route

13 (“Route 13”), respectively. DBF also included more detailed cost information to

accompany its recommendations. 

At a meeting on October 14, 2004, the District elected to install the bypass main along

the west side of Route 13 (“Bypass Project”). DBF’s cost estimate for the project was

$2,725,700.  The District obtained a $3.2 million loan from the U.S. Department of6

Agriculture for the Bypass Project. At a public meeting on May 26, 2005,  the District7

indicated that the “benefitted properties will be charged a conventional front foot

assessment” of $30.20 per foot. The District recognized that “the rate is very high but it

should be lowered as other properties are developed and utilize the sewer main.” According

to the District’s attorney, the District “cannot charge an impact fee for the improvements.”

Included in the minutes from the public meeting is a chart detailing eight developments that

benefitted from the Bypass Project and the front foot assessments for each parcel.

DBF completed the design of the Bypass Project in April 2006. Construction began

in late 2006 and was completed in 2007. The District sent a notice of “Annual Debt Service”

Joshua Taylor, a DBF engineer and the District’s primary contact at DBF, later6

testified at a deposition that the cost of replacing the gravity system “would have been much

higher . . . versus doing the bypass.” At trial, Taylor estimated that replacing the gravity

system would have cost about $6 million. 

In attendance at the meeting were the five members of the County Sanitary7

Commission, the District manager, the attorney for the District, and two members of the

public.
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to Malone and developers for nine other properties on June 1, 2007, in which it reminded the

recipients that there had been a public hearing on the assessments in May 2005 and that the

proposed assessment rate per foot was $30.20.

II. Westfield Estates

Meanwhile, Malone purchased an 8.6 acre parcel of land (“Westfield Estates”) in

Princess Anne in June 2006 for $600,000. Westfield Estates is on the western side of U.S.

Route 13, south of Mount Vernon Road. At the time of Malone’s purchase, the property did

not abut the Bypass Project or any other water or sewer line of the District. 

Malone purchased the property with the goal of developing it into a residential

subdivision with more than fifty units.  It informed the District of the development plans, and8

the District asked the firm to pay for an engineering study to determine what improvements

would be necessary to provide adequate utility service. Malone complied. The study report,

prepared by DBF in October 2006, focused on the Deal Island Road Pump Station

(“DIRPS”), the pump station closest to Westfield Estates. In DBF’s estimation, “[t]he DIRPS

and [existing] force main appear to be adequately sized to serve the users currently connected

to the system.” However, the Westfield Estates development, which represented 52 “future

residential lots,” would necessitate the installation of a pump station at the development “to

transmit sewage to the existing collection system.” DBF also noted that servicing Westfield

A plat subdividing the property into fifty-two residential lots was recorded in January8

2009 under the name Westfield Estates. The lots have not yet been developed, and the

property remains an unimproved grass field. 
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Estates would result in the DIRPS “requir[ing] additional upgrades to provide sewer service

. . . .”   In an April 10, 2007 letter from DBF to the District, DBF evaluated three smaller9

gravity sewer lines, on "Sherree Lane, Peggy Lane, Crisfield Lane, and into the Deal Island

Road Pump Station," in the area surrounding Westfield Estates. It determined that "the

existing gravity mains do have sufficient capacity for existing and infill users, as well as the

proposed Malone . . . development[]." DBF did not examine the Somerset Avenue gravity

sewer as part of this report.

In November 2006, Malone applied for an allocation of sewer services, based on the

number of equivalent dwelling units (“EDUs”)  proposed for the development at Westfield10

Estates. The District requires developers to request an allocation prior to development,  to11

allow the District to ensure that there is enough sewerage service for the area. An allocation,

once granted, is valid for one year. The District approved Malone for 56 EDUs in a letter

dated April 23, 2007. On January 9, 2008, Malone requested an extension for the allocation,

because of delays in the development of Westfield Estates. 

The District ultimately replaced the DIRPS entirely, to bring it into compliance with9

new regulations of the Maryland Department of the Environment. 

An EDU is “the average daily flow of wastewater effluent discharged by a10

residential dwelling.” Md. Code (1996, 2007 Repl. Vol.), Environment Article (“Env’t”),

§ 9-1601.

An allocation is a condition precedent to further development: according to the11

deposition of the District’s director, the Princess Anne and Somerset County planning and

zoning offices will not process a subdivision or development plan application unless a water

and sewer allocation has been obtained from the District. Indeed, “a county is prohibited

from approving a subdivision plat or granting a building permit if the current sewerage

system is inadequate to serve the proposed development.” 90 Md. Op. Att’y Gen 60, 69

(2005). 

7



III. The Dispute

The District sent Malone its first notice of front foot assessment for Westfield Estates

in January 2008, for a total of $18,780. A representative from Malone appeared at a District

public meeting on January 24, 2008 and disputed the assessment on the grounds that Malone

had “abandoned [the] plans to develop these lots when [it] was told the sewer mains had to

be upgraded.” Malone also indicated that it had not received the June 1, 2007 letter from the

District informing it of the $30.20 per foot rate. Malone did not pay the 2008 assessment

when it was due, causing the District to send a letter on June 11 stating that the “water/sewer

allocation will be suspended unless [the] payment plus the added interest, totaling $19,531.20

is received by June 18, 2008.” Malone paid the assessment plus interest on June 18.

The District sent Malone a 2009 notice of assessment the following year, for a total

of $17,446.62. Malone also failed to pay this assessment when it was due, and the District

again sent a letter advising Malone that the “water/sewer allocation would be suspended and

[it] will have to reapply unless [the] payment plus the added interest, totaling $18,144.48 is

received by 6/8/09.” Malone did not pay this assessment. In a June 16 letter, the District

informed Malone that “[t]he water and sewer allocation of 14,000 [gallons per day] has been

removed from the approved water and sewer allocation list and [Malone] will be required to

reapply for a water and sewer allocation for this project.” The District continued to assess

Westfield Estates every year,  and Malone continued to refuse to pay. 12

The unpaid assessments were: $17,446.62 in 2010, $19,186.90 in 2011, and12

$22,823.96 in 2012. 
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In October 2009, counsel for Malone challenged the assessment for a second property

Malone owned in a different part of Princess Anne (“Rosa Parks Property”). Malone’s main

argument was that the assessment was unconstitutional because the District was attempting

to recoup “the entire cost of the [Bypass] Project . . . from newly developed properties.” It

contended that the District was “requiring property owners like Malone to pay for upgrades

to correct existing problems for which its development activity is not responsible . . . .”

Malone also complained that its Rosa Parks Property “neither abuts nor is in close proximity

to the by-pass sewer line,” due in part to a proposed—but never constructed—pump station

that would have connected the property to the bypass line. 

Later, Malone also challenged the benefit assessment for Westfield Estates, for

ostensibly the same reasons. In a letter dated June 1, 2010, counsel for the District wrote to

Malone with an update on the sewer service dispute. The subject of the letter was “Re:

Westfield Estates,” and the letter stated:

1. The staff [is] recommending to the [District]

Commission that benefit assessments previously charged

to this property be forgiven through the date of service

connection; and,

2. The staff ha[s] determined a feasible method to extend

utility service to the property, and project a connection

date (following bidding and other processes) of roughly

August 1. 

The District invited input from Malone on the project, but Malone never contacted the

District. Although the letter expressly states “Re: Westfield Property,” Malone’s principal 
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later testified that “there was some confusion about what property” the District was referring

to in the letter. Counsel for Malone faxed the letter to Malone with the note “I assume this

really relates to the Rosa Parks property, but was unable to reach [counsel for the District]

to clarify the matter.” The work necessary to connect Westfield Estates was completed in

September, and the District billed Malone a connection fee to cover the costs, for $15,744.22.

Malone refused to pay.

Around this time, Malone and the District engaged in settlement talks to resolve their

dispute over the pending benefit assessments. The gist of the settlement was that the District

would forgive the ongoing benefit assessments and related charges provided that Malone

agreed to pay future benefit assessments. The settlement attempts failed when Malone and

the District reached an impasse over Malone’s request that the District refund the 2008

benefit assessment already paid.

IV. Legal Proceedings

Malone challenged the assessments and connection fee in a lawsuit filed against the

District in the Circuit Court for Somerset County on June 22, 2011.  Malone sought a13

declaratory judgment and injunctive relief enforcing the attempted settlement agreement that

would have forgiven Malone’s unpaid 2009 and 2010 assessments (Count I); invalidating

Malone filed an amended complaint on August 18, 2011 and a second amended13

complaint on February 23, 2012. It filed a third amended complaint on July 5, 2012, but the

court granted the District’s motion to strike because the complaint was filed less than 30 days

before the then-scheduled trial.
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assessments imposed but not yet paid (Count II); and invalidating the connection fee (Count

III). Malone also alleged that the assessment methods were “unfair, unjust, excessive and

discriminatory” and “in violation of the due process and equal protection clauses of the

Fourteenth Amendment to the Constitution of the United States” and sought a money

judgment for the amount of the 2008 assessment ($19,531.20), plus interest, and an award

of attorney’s fees under 42 U.S.C. §§ 1983 and 1988 (Count IV). The District filed a counter

claim on November 21, 2011, seeking a money judgment for the amount of Malone’s unpaid

2009, 2010, and 2011 assessments, for a total of $65,602.51 (Count I), and the amount of the

unpaid connection fee, or $15,744.22 (Count II), “plus court costs and such other relief as

the nature of its cause may warrant.” 

The court held a hearing on the District’s motion to dismiss or, in the alternative, for

summary judgment on February 23, 2012. The District argued that Malone was not entitled

to enforce the settlement agreement because there was no contract to enforce; rather, there

“was an attempt to arrive at a written settlement agreement that was drafted that would

require signatures by [the District’s director] and [the sole member of Malone] . . . . And that

never happened, so we never actually reached the written contract stage.”  It also asserted14

that the assessment methods were not discriminatory and did not violate equal protection.

Although the circuit court did not rule directly on the validity of the settlement14

agreement, it apparently rejected Malone’s reliance on the agreement at the summary

judgment hearing. The court asked counsel for Malone “How are you ever going to get that

into evidence?” and said that “Settlement negotiations are forbidden to be introduced in

evidence under most circumstances.” 
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Finally, it contended that Malone was obligated by statute  to pay the connection fee to the15

District. 

Malone argued that the connection was not the type that was covered by the statute

and that the District “gratuitously put [the connection line] in there just so they could then

claim that this was a service-ready property that they could justify their assessment . . . .” It 

asserted that a connection line of this type would have been installed, as part of the

development of the subdivision, but not until the development was almost completed. 

Malone also argued that the assessment scheme was unconstitutional because its

property was “the only property that is being assessed for this bypass project located in this

part of Princess Anne, the only one.” It contended that it did not get any benefit from the

Bypass Project because it “didn’t need the bypass project to develop [its] property,” since the

District “could have upgraded [an existing] pump station minimally as it existed then to take

care of [Westfield Estates.]” It argued that the purposes of the Bypass Project were to

“alleviate the overflowing and backups and spillage that was occurring because of the

existing [gravity] line in Somerset Avenue being over capacity” and to “provide additional

capacity in North Princess Anne for future development . . . .” According to Malone, “[t]here

is nothing in any of [the District’s] documents that indicate that the purpose of the bypass

project was to upgrade the Deal Island pump station [near Westfield Estates], much less

Env’t § 9-661(c) states that property owners shall “[p]ay the connection charge”15

when construction is complete. 
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provide additional service to [Malone] . . . .” Finally, Malone argued that the assessment was

void under Maryland law because the District assessed only “nine or ten property owners”

for the cost of the Bypass Project and “did not allocate one cent to the public benefit.”

After hearing argument, the court ruled from the bench:

As to the issues about the benefit assessments [for] 2009, 2010,

2011, I’m going to defer until we have a full trial. I want to have

more time to address the constitutional issues. I want to give the

[District] an opportunity to respond in court with witnesses as to

whether or not everybody in that particular district is being

assessed or whether they’re not and whether that makes a

constitutional difference. So those things are going to be

deferred to a full trial.

I find as to the $19,944.11,  the voluntary rule applies, the[16]

[District] can keep that.

I’m also going to defer on the connections fee of $15,744.22 to

give . . . Malone . . . an opportunity to be further heard on that

issue and to give the [District] a chance to[o] – on that issue. 

The parties attended a settlement conference in June 2012 and prepared a settlement

order for the court on July 26, 2012. However, the District informed the court via letter on

At the hearing, counsel for the District described the amount of Malone’s 200816

assessment as $19,944.11, rather than the $19,531.30 described in the letter the District sent

to Malone seeking collection of the assessment in June 2008. The confusion likely stemmed

from the fact that in its complaint, Malone sought $19,944.11 in Count I and $19,531.30 in

Count IV. Both counts pertained to the payment of the 2008 assessment, and there is no

explanation for the different amounts. The circuit court’s March 25 opinion affirming its

decision on the 2008 assessment described the amount as $19,531.30. Neither the District nor

Malone has raised any issues regarding the apparent discrepancy, and so we assume that the

correct amount of the 2008 assessment is in fact $19,531.30. 
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August 30 that “[t]he settlement has not received the necessary approval from the Somerset

County Sanitary District, and hence will not be consummated.”

A bench trial took place from January 30 to 31, 2013. The court heard testimony from

Joshua Taylor, an engineer at DBF; Robin Street, the District’s director; Brock Parker, the

engineer for Westfield Estates; Steven Soule, a civil engineer; Howard Malone, the president

of Malone; and Edward Donahue, a management consultant who was accepted as a financial

expert.

The circuit court issued a detailed written opinion on March 25, 2013.  It determined17

that the purpose of the Bypass Project was, “in substantial part, to address problems in the

Somerset Avenue gravity system” and that “[t]he later inclusion of the new development

issue in respect to the potential area west of Route 13 subject to future development was an

The court prefaced its discussion of the facts with the heading “Discussion of the17

Credible Facts” and a footnote:

There are conflicts between the testimony of the various

witnesses. There are also conflicts within the testimony of a

particular witness. [Malone] called as part of its case what

normally, given [the witnesses’] association with the [District],

would have been considered the witnesses for the [District].

The Court has read every word of the record, including the

transcript of testimony (that does not necessarily mean that the

court has correctly remembered every word). The court has

considered every argument made and all of the evidence. It is

basing its decision on what has appeared most credible to the

court. The resolution of this case is, for the most part, fact-

driven . . . .
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afterthought.” The court thus concluded that, “[i]nstead of upgrading or replacing the

Somerset Avenue gravity system at much greater costs to be borne by the users of that

system, the District accepted a plan that cost much less, and then made a few non-connected,

non-abutting and non-using property owners, pay for it.” It framed the “real issue” in the case

as “was it reasonable, i.e., was it rational, to make future users (in any sub-class) bear the

entire debt service costs of a project that was in substantial part designed and constructed to

alleviate pre-existing problems in an existing service area?” In answering its question, the

court stated:

[The District’s] position appears to be that even if you create an

assessment method that is not uniform within a class, classes or

district, and not rational or reasonable, so long as you apply it

throughout a district for a long time, that district-wide

application makes it uniform and rational. Under that theory, the

District could do whatever it wanted, and, so long as it applied

everywhere in the District over a long period of time, its

application would be uniform and thus rational. The court

disagrees with such a concept.

The circuit court also concluded that “[i]t is eminently clear to the court that the facts

support, and only support, that the Sanitary District conceived of the Bypass Project primarily

as a means to correct existing problems within the area of the Somerset Avenue gravity trunk

line and its systems east of Route 13.” In the court’s view, “it is clear and uncontradicted,

that the District is attempting to assess the entire costs of the Bypass Project against the

subject property, and perhaps certain other undeveloped properties, all on the west side of

Route 13 that are neither connected to the system nor abutting on serviced streets.” 
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The court further stated:

It appears that the future developments that were considered at

the inception of the project as one of the reasons for its

construction, with the exception of one property that has been

developed . . . , are not being assessed any of the costs of the

project. Vacant lots described as “in-fill” lots (vacant lots that

were already in the service area and abut on the serviced streets)

are not being assessed. Owner of vacant tracts of raw land in or

adjacent to the service area are not being assessed. The

University of Maryland is not being assessed any of the costs of

the Bypass Project, and other properties that were already using

the pre-existing system are not being assessed even though one

of the primary reasons for the construction of the project was to

relieve the problems in the pre-existing system.

The court concluded that the assessments were unconstitutional: 

Under the statutes and the federal and state  constitutions, it is[18]

clear to the court and the court so finds, that the method of

assessment used by the District in this case was improper and

unconstitutional. The method used amounted to an unequal

application of the law because it did not assess all of the

benefitted users it was required to assess but dumped all of the

costs on a property that at the relevant time (and since) was not

properly connected to, and did not abut on, a street with

available sewer service and that had no present actual benefit

from the project. While, if the subject property, although vacant,

had abutted on the system’s infrastructure or had been properly

connected to it at the time of the project, it (and similar

properties) might have been subject to some assessment, but

even then not an assessment for all of the costs of the project.

Malone did not plead any state constitutional issues in its complaint, nor has it raised18

any on appeal. The circuit court likewise did not rely on state constitutional grounds in its

final judgment. Accordingly, state constitutional issues are not involved in this appeal. 
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In the court’s view, the assessment method was unconstitutional because it was not

rational:

Much of the legal argument in this case addresses whether the

method used here is rational. [The District], in its various

memoranda argues that if something is conceivable, it is

rational. Some of that language does appear in one or more

cases, but obviously not everything that is conceivable is

rational. A method limited to “let’s get the developers” or “let’s

avoid existing users who are voters” or “let’s take care of the

good old boys,” are certainly conceivable but that does not make

it rational or reasonable. A method where concealed

inducements are considered is conceivable—but it is neither

reasonable nor rational.

. . . .

Under the circumstances of the present case what was done

created a significant disparity and was neither rational nor

reasonable. It is neither a legitimate purpose, nor is it rational,

to make one class of property owners who do not use the

service, pay all of the costs of the service’s infrastructure while

those that do use the service pay nothing. While there may be a

legitimate public purpose in constructing the infrastructure, that

is not the issue. The issue here is whether there was a legitimate

public purpose in the method selected to pay for that

infrastructure. 

. . . .

I can conceive of no rational, reasonable or proper reason for the

District to have chosen this manifestly arbitrary, discriminatory,

unreasonable and unjust method of assessing un-serviced and

(until this dispute) un-connected properties for the entire cost of

the project. That is especially so when the state statutes appear

to require the properties assessed either to be connected to the

infrastructure or to abut on streets where the infrastructure is

situate[d]. Neither of these conditions existed when the

assessments at issue were first imposed. 

. . . .

Even if actions such as those by the District were to enjoy a

strong presumption of rationality, something must be rational.

The relevant state statutes in the case at bar appear to require

that a property either be connected to a sewer system or be
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situate[d] on a road or street in which the sewerage system is in

place. Even if these statutes did not (or do not) apply, the

method of assessment used in this case would still be

unconstitutional. 

In concluding, the court summarized its opinion by providing answers to the questions

it gleaned from the parties’ pleadings:

The project was conceived and planned in primary part to

correct problems along the Somerset Avenue trunk line system

and, to some extent, to address growth factors in relation to

possible developments east of Route 13. The project was not

begun to address any future issues with the subject property. 

The assessments against the subject property should not have

been made when the subject property was neither connected to

the system nor abutting a street where the system’s infrastructure

was present. The unilateral and arbitrary construction of a line

across an easement from a served street to the subject property

was not in conformance with the District’s normal connection

practices and was only done to gain an advantage in litigation

generally, or this anticipated litigation specifically. It was thus

improper. Accordingly, the Plaintiff does not need to reimburse

the District for the costs of that connection unless, and until, the

need for such a connection actually exists. 

The court affirmed its previous decision that Malone was not entitled to a refund of the

$19,531.30 it paid to District for the 2008 assessment. It also entered judgment for Malone

that no assessments may be made upon Westfield Estates even

if it is hereafter properly connected to the system or hereafter

abuts on the system, until a proper balancing is made and the

costs of the Bypass Project be assessed in a fair and equitable

manner against all users, of whatever class or sub-class, that are

actually properly connected to the system or abut streets where

the system is in place. Accordingly, any assessments previously

made against Westfield Estates are hereby voided and of no

force or effect. The District is hereby enjoined from making

front-foot (or any other) assessment against Westfield Estates
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until it makes a proper balancing of the benefits of the Bypass

Project which shall include pre-existing users.

(emphasis in original). Finally, the court ordered a hearing on attorney’s fees and directed the

parties to file briefs on the issue. Its later decision on attorney’s fees, issued June 25, 2013,

awarded Malone $270,869.50 in attorney’s fees. 

The District noted its appeal on July 17, and Malone noted its cross-appeal on July 19.

Additional facts will be discussed below.

QUESTIONS PRESENTED

The District  and Malone  each seek review of several issues, which we have19 20

The District asks:19

I. Did the circuit court properly invalidate the District’s benefit assessment method

under the Fourteenth Amendment on the grounds Malone had proved the method had

no conceivable rational basis?

II. Did the circuit court properly invalidate the District’s connection fee to Malone on the

grounds Malone had never requested connection or engaged in conduct tantamount

to such a request?

III. Did the circuit court properly award Malone substantial attorney’s fees, where Malone

had no pending request for fees, presented no evidence in support of such an award,

was not a “prevailing party” and had achieved no “degree of success” in prosecuting

its only claim subject to fee shifting provisions? 

Malone asks:20

I. Did the circuit court correctly hold that the Sanitary District’s special benefit

assessment scheme constitutes a taking of the assessed property, because the

assessment is impermissibly [sic] for (a) the total cost of infrastructure that confers

significant, specific benefits to the general public and (b) the cost of certain

infrastructure that affords no special benefit to the assessed property?

II. Did the circuit court correctly hold that the special benefit assessment for the Bypass

Project violates the Equal Protection Clause because it arbitrarily fails to assess

similarly situated properties benefitted thereby?

(continued...)
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consolidated and reworded as:

I. Did the District wrongly connect Malone’s property to

the sewerage system? 

II. Is Malone required by statute to pay the assessments

imposed on its property in 2008, 2009, and 2010? 

III. Does the District’s assessment method for the costs of

the Bypass Project satisfy the Equal Protection Clause of

the Fourteenth Amendment?

IV. Did the circuit court err in awarding attorney’s fees to

Malone?

We conclude first that the connection to Malone’s property is authorized by statute.

However, the District was not permitted by statute to assess Malone’s property prior to its

connection to the sewerage system in 2010. Malone is therefore not required to pay the 2009

and 2010 assessments, though it is also not entitled to a refund of the 2008 assessment it

already paid. We then reach the constitutional question because the circuit court awarded

attorney’s fees to Malone for prevailing on its 42 U.S.C. § 1983 claim and we conclude that

the assessment method is constitutional under the Fourteenth Amendment. We therefore

(...continued)20

III. Did the circuit court correctly find that, because of its unilateral, unauthorized

connection of Malone’s property to the sewer and water lines in Sheree Lane, the

Sanitary District’s [sic] had no authority to impose a special benefit assessment on

Malone’s property and was not entitled to be reimbursed for the cost of the

unauthorized connection until Malone made actual use thereof? 

IV. Did the circuit court properly apply Lodestar principles in its award of attorney’s fees

to Malone pursuant to 42 U.S.C. § 1988(b)?

V. Did the circuit court err in holding, on the basis of the voluntary payment rule, that

Malone was not entitled to a refund of the 2008 assessment it paid? 
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vacate the award of attorney’s fees because Malone has not prevailed on its constitutional

claim and is thus not entitled to any attorney’s fees. Ultimately, we affirm in part and reverse

in part. 

STANDARD OF REVIEW

An appellate court reviews an action tried without a jury “on both the law and the

evidence.” Md. Rule 8-131(c). The circuit court’s factual findings are reviewed for clear

error, and the reviewing court “will give due regard to the opportunity of the trial court to

judge the credibility of the witnesses.” Id. “The appellate court must consider evidence

produced at the trial in a light most favorable to the prevailing party and if substantial

evidence was presented to support the trial court’s determination, it is not clearly erroneous

and cannot be disturbed.” Clickner v. Magothy River Ass’n, 424 Md. 253, 266 (2012). 

However, the clearly erroneous standard of Rule 8-131(c) “does not apply to a trial

court’s determinations of legal questions or conclusions of law based upon findings of fact.”

Elderkin v. Carroll, 403 Md. 343, 353 (2008) (Quotation omitted). The court’s judgment on

mixed questions of law and fact will be affirmed when “we cannot say that [the court’s]

evidentiary findings were clearly erroneous, and we find no error in that court’s application

of the law.” Conrad v. Gamble, 183 Md. App. 539, 551 (2008) (Quotation omitted). The

likelihood of finding error varies depending on the type of decision on appeal: 

[I]t is far easier to sustain as not clearly erroneous the decisional

phenomenon of not being persuaded than it is to sustain the very

different decisional phenomenon of being persuaded. Actually

to be persuaded of something requires a requisite degree of
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certainty on the part of the fact finder (the use of a particular

burden of persuasion) based on legally adequate evidentiary

support (the satisfaction of a particular burden of production by

the proponent). There are with reasonable frequency reversible

errors in those regards.

Starke v. Starke, 134 Md. App. 663, 680 (2000).

Review of the court’s “interpretation and application of Maryland statutory and case

law” is de novo. Nesbit v. Gov’t Employees Ins. Co., 382 Md. 65, 72 (2004) (Quotation

omitted). Further, “[w]hen the question is whether a constitutional right . . . has been

violated, the reviewing court makes its own independent constitutional appraisal, by

reviewing the law and applying it to the peculiar facts of the particular case.” Jones v. State,

343 Md. 448, 458 (1996).

Special rules limit judicial fact-finding and purpose determination when gauging the

constitutionality of governmental action under rational basis equal protection scrutiny.  See

e.g. Heller v. Doe, 509 U.S. 312, 320 (1993) (For equal protection purposes, a governmental

choice is not subject to courtroom factfinding and may be based on rational speculation

unsupported by evidence or empirical data); Mountain Water Co. v. Montana Department

of Public Service Regulation, 919 F. 2d 593, 597 (9  Cir. 1990) (“In our review ofth

governmental purposes . . . we need not rely upon those purposes the legislature, litigants, 

or district court have espoused. . . .”).  Thus a circuit court’s invocation of fact and credibility

determination do not control a finding of constitutionality or unconstitutionality under

rational basis review.  See also pp. 36-40, infra.
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The issues presented in this case are legal questions because they involve the

interpretation of the statutes that govern the District and federal case law regarding

constitutional challenges under the Equal Protection Clause of the Fourteenth Amendment,

as well as the application of that law to the facts. We therefore review the trial court’s

judgment to determine whether there was legal error. 

DISCUSSION

I. Connection Fee

The District argues that the circuit court erred when it determined that Malone is not

required to reimburse the District for connecting Westfield Estates to the sewerage system,

at a cost of $15,744.22. The District contends that it “reasonably interpreted” Malone’s

complaints about the lack of sewer service at Westfield Estates “as a request to be connected,

since the lack of connecting ‘laterals’ was the only impediment to providing Malone’s

property with utility service.” The District also emphasizes that it wrote Malone about the

proposed connection work in June 2010 and heard no objection or other response from

Malone about the plans. Accordingly, the District argues that “it acted upon the reasonable

belief that Malone was requesting service” when it solicited bids for the construction and

completed the project.

Malone argues that by installing the connection, the District unilaterally “undertook

to do what it knew to be Malone’s obligation to do pursuant to utility plans it had approved,

but only when Malone actually develops the property as a subdivision—which has not
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occurred.” It urges affirmance of the circuit court’s decision that Westfield Estates had been

“arbitrarily and inappropriately connected to the system in a manner inconsistent with the

District’s normal practice . . . .” The court also concluded that the connection “was not in

conformance with the District’s normal connection practices and was only done to gain an

advantage in litigation generally, or this anticipated litigation specifically.” It thus enjoined

the District from “attempting to collect the costs of the connection it improperly made to the

Westfield Estates property until such time as the property begins to utilize the system.”

The District is required to connect a non-abutting property to the sewerage system

when the owner of the parcel requests the connection. Md. Code (1996, 2007 Repl. Vol.),

Environment Article (“Env’t”), § 9-659(a). Once the connection is complete, the owner of

the parcel is required to pay the cost of the connection.  Env’t § 9-661(c)(1).

Here, it is undisputed that there was no formal request for a connection. There is no

evidence, for example, that Malone submitted an application to the District for a

connection.  Yet both Malone and the District stated in their filings in the circuit court that21

they engaged in discussions over Westfield Estates and the property’s inability to connect to

the sewerage system.  The District informed Malone of the connection plans via letter in22

The District has an application form on its website for this purpose. Application for21

Water and/or Sewer Connection, Somerset County Sanitary District, Inc., available at

http://www.somersetmd.us/Documents/connectionapp.pdf. 

For example, in its October 9, 2011 response to the District’s motion to dismiss,22

Malone referred to the assessment dispute over its Rosa Parks property and stated that it had

informed the District during a telephone conversation that it had “most of the same

(continued...)
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June 2010 and invited comment on the plans. After hearing nothing from Malone, the District

proceeded with and completed the work. Even if Malone and its counsel were confused about

the District’s proposal to connect Westfield Estates to the sewerage system, as they argued

below, it was incumbent upon them at the time to request clarification and, if necessary,

explain that Westfield Estates did not need to be connected to the sewerage system. In the

absence of such information, the District proceeded to connect Westfield Estates, as directed

by statute. See Env’t § 9-659(a). Malone has a corresponding statutory duty to reimburse the

District for the cost of that connection. See Env’t § 9-661(c)(1).

Although the circuit court determined that the District constructed the connection “to

gain an advantage in litigation generally, or this anticipated litigation specifically,” the record

is devoid of support for this conclusion. There was no testimony on this issue before the

lower court, only argument from counsel from Malone that the District “gratuitously put [the

connection line] in there just so they could then claim that this was a service-ready property

that they could justify their assessment . . . .” There was likewise no documentary evidence

in the record supporting the court’s view of the District’s motivation for the connection. 

(...continued)22

complaints” about the assessment of Westfield Estates. Those complaints included issues

with the purpose and method of the assessment and the inability to discharge any sewage

from the property into the sewerage system. In its answer to Malone’s second amended

complaint, filed on March 6, 2012, the District alleged that Malone “led [it] reasonably to

believe that [Malone] desired the immediate provision of utility service to its Westfield

property and intended to sue [the] District if the District failed to oblige.” 
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In the absence of any evidence to support the circuit court’s conclusion, we cannot

uphold its finding that the District acted with an improper motive when it connected

Malone’s property to the sewerage system. Cf. Woodburn’s Beverage, Inc. v. Board of

License Commissioners, 216 Md. App. 543, 554 (2014) (Presumption of validity is accorded

agency action).  We therefore reverse the decision of the circuit court as to the connection

fee. 

II. Statutory Challenge

Malone next raises a statutory challenge and asserts that the District cannot assess

Westfield Estates because the property did not abut the sewerage system. Malone also argues

that it is entitled to a refund of the 2008 assessment it already paid and that the circuit court

erred in finding that the voluntary payment rule bars the refund claim. 

A. Abutting or Non-Abutting Property

Malone argues that the District could not assess Westfield Estates because the

property did not abut the sewer line, nor was it connected to the nearest water and sewer

mains.  The circuit court found that “[t]he assessments against [Westfield Estates] should23

Malone’s complaint raised primarily a constitutional challenge. It alleged that the23

assessments for 2009, 2010, and 2011 were “unconstitutional and invalid, because its

property was not benefitted by the [Bypass] Project, not all benefitted properties are being

assessed and none of the project cost is being borne by the public for the benefit the public

has derived from the project.” In its trial brief, filed on July 25, 2012, Malone also included

a statutory argument and sought as part of the requested relief “[a] determination that

[Westfield Estates] is not subject to a front-foot assessment for the Bypass Project pursuant

to [Env’t] § 9-656(a)(1) & (c), because Westfield does not abut the new bypass force main.”

The circuit court apparently relied on the statutory argument in reaching its decision, as it

(continued...)
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not have been made when the subject property was neither connected to the system nor

abutting a street where the system’s infrastructure was present.” 

The District “may set benefit assessments on all property, improved or unimproved,

that abuts in a way in which a water main or sewer has been built.” Env’t § 9-656(c). It is

undisputed that, prior to the connection installed in 2010, Malone’s property did not abut the

sewerage system.  Under a plain reading of the statute, the District could not assess24

Malone’s property until it was connected to the system. The connection was installed in

September 2010,  making the 2008, 2009, and 2010 assessments invalid under the statute.  25 26

B. 2008 Assessment

However, Malone’s payment of the 2008 assessment in full complicates its efforts to

get a refund of that money, regardless of the validity of that year’s assessment. In its

(...continued)23

stated in its March 25, 2013 opinion “[t]he assessments against the subject property should

not have been made when the subject property was neither connected to the system nor

abutting a street where the system’s infrastructure was present.” 

The District is straightforward in its concession of this point in its brief: “It is24

undisputed that Malone’s property does not abut the Bypass or any other water or sewer line

of the District.” 

We concluded that the connection was valid in Part I, supra. 25

In its second amended complaint, Malone sought a declaratory judgment26

“[d]eclaring the assessments levied on Plaintiff’s Westfield Estates property for the fourth

quarter of 2010 and for 2011 to be arbitrary, unfair, unjust and discriminatory, in violation

of the due process and equal protection clauses of the Fourteenth Amendment to the

Constitution of the United States and of no force or effect[.]”
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March 25, 2013 opinion, the circuit court held that Malone was not entitled to a refund

because it voluntarily paid the 2008 assessment: 

The previous order of this court that the $19,531.30 paid to the

Defendant by the Plaintiff need not be returned because of the

application of the voluntary payment rule (and for the additional

reason described above that no appeal was taken to the Tax

Court within 30 days thus making the payment voluntary at that

point even if . . . the Tax Court provisions applied), is hereby

affirmed and made into a final judgment that Plaintiff is not

entitled to a refund of that particular sum.

. . . .

The clerk is directed to schedule another hearing in respect to

Plaintiff’s claim for attorney’s fees . . . . This court’s opinion

and order will be certified as a final judgment after the

resolution of the attorney fee issue. 

On appeal, Malone and the District argue over (1) the timeliness of Malone’s cross-appeal;

(2) the circuit court’s application of the voluntary payment rule; and (3) the effect of

Malone’s 42 U.S.C. § 1983 claim on its effort to obtain a refund of the 2008 assessment.

1. Timeliness

The District first argues that Malone’s cross-appeal over the payment of the 2008

assessment is untimely because Malone did not file its cross-appeal until July 22, 2013, more

than thirty days after the circuit court finalized its decision on the 2008 assessment on

March 25, 2013. Although the District’s mathematical calculation of the time that elapsed

between the March 25 opinion and Malone’s cross-appeal is correct, its position that the

circuit court’s March 25 decision was a final judgment is not. Md. Rule 2-602(a)(1) provides

that a decision “that adjudicates fewer than all of the claims in an action . . . or that
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adjudicates less than an entire claim . . . is not a final judgment[.]” A court may override the

usual rule by directing, in a written order, “the entry of a final judgment as to one or more

but fewer than all of the claims or parties[.]” Md. Rule 2-602(b)(1). Here, the circuit court

did the opposite of what Md. Rule 2-602(b)(1) contemplates: in its March 25 decision, the

circuit court expressly stated that the “opinion and order will be certified as a final judgment

after the resolution of the attorney fee issue.” The attorney’s fees were not resolved until the

court’s June 25, 2013 written opinion. Malone’s cross-appeal, filed July 19, is therefore not

barred as untimely.

2. Voluntary Payment Rule

Malone contends that it is statutorily authorized to seek a refund of the 2008

assessment and that the circuit court erred in finding that the voluntary payment rule bars the

claim. The District argues that Malone waived its right to a refund by failing to comply with

the statutory requirements for claiming a refund. 

The voluntary payment rule establishes that “once a taxpayer voluntarily pays a tax

or other governmental charge, under a mistake of law or under what he regards as an illegal

imposition, no common law action lies for the recovery of the tax absent a special statutory

provision sanctioning a refund.”  Apostol v. Anne Arundel Cnty., 288 Md. 667, 672 (1980). 27

We assume without deciding that the assessment constitutes a “tax, fee, charge,27

interest, or penalty” under the applicable statute, discussed below. Neither the circuit court’s

ruling nor the parties’ arguments include any discussion of whether the assessment is a tax

rather than another type of fee or charge, instead proceeding under the assumption that the

assessment is a tax. Given the constraints of appellate review and the lack of briefing on the

(continued...)
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In 1941, the General Assembly established a refund remedy for claimants aggrieved by

erroneous, illegal or mistakenly paid “ordinary” State or local taxes.  Chapter 701, Laws of

1941.  The statute also authorized refunds of “special” State taxes, fees or charges.  Thirty

years later, the Legislature extended the latter refund remedy to county and municipal special

taxes, fees or charges.  Chapter 644, Laws of 1971.  A 1988 non-substantive code revision

bifurcated this statute, placing the State remedy in § 13-901 of the Tax-General Article (TG)

of the Md. Code (1988, 2010 Repl. Vol.) and the local refund provision in then-Article 24

of the Md. Code.  This latter provision was later incorporated by code revision into the Local

Government Article (LG) of the Md. Code (2013) at § 20-113. 

Although TG § 13-901(a)(2) and LG § 20-113 authorize claims for refunds of

payments made to the State and a county, respectively, they also require strict adherence to

the procedures set out for claiming those refunds. See Apostol, 288 Md. at 672 (“[W]here

there is statutory authorization for a refund and a special statutory remedy set forth, that

remedy is exclusive.”). Claims made to a county or municipality must “be (1) made in the

form and verified in the manner that the tax collector requires; and (2) supported by the

documents that the tax collector requires.” LG § 20-114. A “claimant may appeal a decision

(...continued)27

subject, we do not address the matter.  See Md. Rule 8-131(a). We note, however, that

“‘taxes and special assessments for benefits stand upon widely different grounds, and the

distinction between them has been so generally recognized that it must now be considered

as settled.’” Beauchamp v. Somerset Cnty. Sanitary Comm’n, 243 Md. 98, 103 (1966)

(quoting Brooks v. City of Baltimore, 48 Md. 265, 268 (1878)). 
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to the Maryland Tax Court, within 30 days after” receiving a decision on a claim. LG

§ 20-117. 

Malone concedes that, “[s]eeking to limit its litigation burden, it decided to forgo the

appeal to the Maryland Tax Court and included the refund claim in this suit, which was filed

on June 22, 2011[.]” Yet nowhere in the statute is there language authorizing Malone’s

actions. The remedy set forth in LG § 20-113 and the subsequent statutes is exclusive, and

Malone clearly did not comply with the statutory requirements. The voluntary payment rule

thus applies and prevents Malone from seeking a refund.

3. 42 U.S.C. § 1983

Finally, Malone argues that its “failure to appeal the denial of its claim to the

Maryland Tax Court pursuant to [LG § 20-117] did not vitiate its claim” for a refund of the

2008 assessment because a claimant is not required to exhaust administrative remedies when

pursuing a claim under 42 U.S.C. § 1983. The District argues that Malone’s 42 U.S.C. § 1983

claim for the refund of the assessment is time-barred because Malone initiated its suit more

than three years after it paid the assessment. 

Malone correctly observes that “a plaintiff suing under 42 U.S.C. § 1983—either in

state or federal court—need not exhaust his administrative remedies prior to bringing his

§ 1983 action.” Esslinger v. Baltimore City, 95 Md. App. 607, 614-15 (1993).  See generally

Patsy v. Bd. of Regents of State of Fla., 457 U.S. 496, 516 (1982). However, Malone’s

attempts to seek a refund run afoul of the applicable statute of limitations. “[I]n Maryland,
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the statute of limitations under § 1983 is three years.” Weathersbee v. Baltimore City Fire

Dep’t, 970 F. Supp. 2d 418, 429-30 (D. Md. 2013) (citing Md. Code (1974, 2013 Repl. Vol.),

Courts & Judicial Proceedings Article (“CJP”), § 5-101); see also Burnett v. Grattan, 468

U.S. 42, 45-46 (1984). Malone paid the 2008 assessment on June 18, 2008, and filed its

complaint against the District more than three years later, on June 22, 2011. 

In Malone’s view, CJP § 5-101 is somehow modified by the three-year clock set out

in LG § 20-115, which states that a claim for a refund must be filed “within 3 years of the

date that the tax, interest, or penalty was paid.” Malone asserts that its actions in the time

leading up to the filing of its complaint satisfy LG § 20-115 and thus CJP § 5-101: “Malone’s

attorney made the District aware of the claim for a refund ‘during settlement negotiations in

the Fall of 2010,’ and formally confirmed the claim by a June 2, 2011, letter to the District.

Both dates are within three years of the June 18, 2008 payment date.” This position is not

grounded in law. No case suggests that a statute of limitations is tolled by an attempt to get

a refund, delaying the accrual of the cause of action.28

In summary, although Malone’s cross-appeal over the payment of the 2008 assessment

was timely, it fails on the merits. By failing to make a claim as required by statute, Malone

has waived its right to a refund, and the voluntary payment rule thus applies. The fact that

Malone’s reliance on 42 U.S.C. § 1983 to excuse exhaustion of administrative28

remedies also fails in light of our conclusion, infra, that the assessment method does not

violate the Equal Protection Clause. Without a federal claim, Malone cannot seek relief under

42 U.S.C. § 1983. See Verderamo v. Mayor and City Council of Balt., 4 F. Supp.3d 722, 733

(D. Md. 2014) (“42 U.S.C. § 1983 is the mechanism that provides a cause of action for all

citizens injured by an abridgment of the Equal Protection Clause.”) (Quotation omitted). 
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Malone made its claim under 42 U.S.C. § 1983 does not afford Malone any additional relief,

because it filed its complaint outside the statute of limitations. We affirm the decision of the

circuit court as to Malone’s payment of the 2008 assessment.

III. Fourteenth Amendment

The circuit court found that the overall benefit assessment scheme was

unconstitutional because it violated the Fourteenth Amendment of the U.S. Constitution.29

In reaching that conclusion, the court determined that the purpose of the Bypass Project was

to correct chronic sewage backup problems rather than to serve new development. The court

also found that the District’s decision to assess only new developments for the costs of the

Bypass Project was unconstitutional because other benefitted users were not charged.

Ultimately, the court concluded that the assessments were “neither rational nor reasonable.”

Resolving the constitutional issue requires a review of the relevant statutory background.

A. Statutory Background

The District operates under the oversight of a sanitary commission, whose members

are appointed by the Somerset County Commissioners. Env’t §§ 9-621, 9-622. “Except as

limited by Title 9, Subtitle 6 of the Environmental Article, a sanitary district has all the

We assume that the circuit court’s evaluation of the Bypass Project as “improper”29

is a shorthand way of emphasizing its alleged unconstitutionality.  To conclude otherwise

would draw into question this facet of the court’s holding.  Under rational basis, whether an

action is “proper” has no bearing on whether it is rational or reasonable. See, e.g., Heller v.

Doe, 509 U.S. 312, 319-20 (1993) (“[A] classification neither involving fundamental rights

nor proceeding along suspect lines . . . cannot run afoul of the Equal Protection Clause if

there is a rational relationship between the disparity of treatment and some legitimate

governmental purpose.”).
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powers granted to Maryland corporations under the General Corporation law.” 90 Md. Op.

Att’y Gen. 60, 65 (2005) (citing Env’t § 9-632). The District is authorized to obtain “surveys,

plans, specifications, and estimates that relate to possible projects in a service area.” Env’t

§ 9-652(a); see also Env’t § 9-607. Proposed projects go through a hearing process and, once

approved, construction may begin. Env’t § 9-655(a). Funding for projects may come from

several sources, including bonds issued by the sanitary commission, Env’t § 9-682, or

borrowing from other sources, Env’t § 9-641. 

The District is authorized to “set reasonable benefit assessments and reasonable

connection charges” for the users of its services. Env’t § 9-656(a)(1). Assessments are

permissible “on all property, improved or unimproved, that abuts in a way in which a water

main or sewer has been built,” Env’t § 9-656(c), and properties are typically assessed “[o]n

a front-foot basis,” Env’t § 9-657(c)(1). The District has the responsibility to “make front-

foot assessments that, each year, are as uniform as is reasonable and practical for each class

or subclass of property in a service area.” Env’t § 9-657(d)(1). “Except for property assessed

as agricultural, benefit assessments may be applied to any property that abuts a sewer line,

regardless of whether the property is improved or unimproved.” 90 Md. Op. Att’y Gen. 60,

66 (2005). When it comes to subdivisions, the District may make a front-foot assessment

“[e]ven if the water pipe or sewer pipe does not extend along the entire frontage of the

parcel[.]” Env’t § 9-657(f).
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The District must give each property owner written notice of the class and subclass

of the parcel, the number of feet assessed and the assessment for each foot, and information

on the hearing to which an owner is entitled. Env’t § 9-657(k). A hearing on a benefit

assessment is held in accordance with the Administrative Procedure Act,  and the sanitary30

commission’s decision following the hearing is final. Env’t §§ 9-657(m)-(n). 

B. Rational Basis

The District argues that its “benefit assessment scheme is a legislative enactment to

which the trial court must defer absent constitutional infirmity.” It also contends that its

“decision to bill the costs of the Bypass [Project] only to new users [is] reposed within its

sound discretion.” The District thus asserts that the court’s conclusion that the assessment

lacked rational basis was erroneous.

Malone argues that the benefit assessment violates the Equal Protection Clause of the

Fourteenth Amendment to the United States Constitution. It claims that the assessment

“scheme is totally lacking in rationality” because it “assess[ed] only a few, potential users,

who indicated a present interest in developing their properties.” Malone further contends that

“the scheme is unfair and unconstitutionally discriminatory” because “it ignores all other

similarly benefitted properties and does not allocate or assess any of the project cost to those

benefitted properties.”

See generally Md. Code (1984, 2009 Repl. Vol.), State Government Article,30

§ 10-101 et seq. 
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We first summarize the constitutional underpinnings of rational basis review before

considering the Supreme Court’s decision in Armour v. City of Indianapolis, 132 S. Ct. 2073

(2012).

1. Constitutional Principles

The Equal Protection Clause of the Fourteenth Amendment of the United States

Constitution provides that no State shall deny to any person within its jurisdiction the equal

protection of the laws, and directs that all persons similarly situated be treated alike.  Neifert

v. Dep’t of Env’t, 395 Md. 486, 504 (2006).  Classifications that distinguish between

“suspect” classes, such as race, religion, or national origin, or “quasi-suspect” classes, such

as gender, are closely reviewed: strict scrutiny for the former, and for a substantial relation

to a sufficiently important government interest for the latter. See, e.g., Verderamo v. Mayor

and City Council of Balt., 4 F. Supp. 3d 722, 733 (D. Md. 2014).  By contrast, a31

classification “that does not proceed along suspect lines need only satisfy the less-stringent

rational-basis review, which requires only that the classification be rationally related to a

legitimate governmental interest.” Id. at 20. Malone is not a member of a suspect class, and

In U.S. v. Virginia, 518 U.S. 515, 533 (1996), the Supreme Court said that31

justification for gender classifications must be “exceedingly persuasive.”
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this challenge does not involve a fundamental right.  The applicable standard of review is32

therefore rational basis. 

Rational basis review, the “paradigm of judicial restraint,” Maryland Aggregates

Ass’n, Inc. v. State, 337 Md. 658, 673 (1995) (Quotation omitted), is “the least exacting and

most deferential standard of constitutional review.” Tyler v. City of College Park, 415 Md.

475, 435 (2010). A court applying rational basis “will uphold a statute . . . against an equal

protection challenge unless the varying treatment of different groups or persons is so

unrelated to the achievement of any combination of legitimate purposes that the court may

conclude only that the governmental actions were arbitrary or irrational.” Tyler, 415 Md. at

435-36. See also Heller v. Doe, 509 U.S. 312, 319-20 (1993) (“[A] classification neither

involving fundamental rights nor proceeding along suspect lines . . . cannot run afoul of the

Equal Protection Clause if there is a rational relationship between the disparity of treatment

and some legitimate governmental purpose.”).33

In its brief, Malone contends that an entirely different standard—strict32

scrutiny—applies, because property is “a fundamental right” that is guaranteed by the United

States Constitution. It cites to specific pages in the circuit court’s March 25 opinion and

states that the court held that the District’s “assessment scheme result[ed] in a taking of

Malone’s property.” Malone’s position is, quite simply, incorrect: nowhere in that opinion

does the circuit court state that there was a taking of any kind. Malone’s “fundamental right”

argument runs counter to language in the circuit court’s opinion: “This court is unaware of

any Supreme Court cases where that Court has applied such a ‘fundamental’ analysis to the

imposition of front foot assessments.” Accordingly, Malone’s reliance in its briefs on

unconstitutional takings cases and strict scrutiny review, see, e.g., Koontz v. St. Johns River

Water Mgmt. Dist., 133 S. Ct. 2586 (2013), is misplaced. 

Although these deferential statements often appear in cases involving constitutional33

(continued...)
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 “[A] classification [subject to rational basis review] having some reasonable basis

need not be made with mathematical nicety and may result in some inequality” so long as the

government can produce any reasonably conceivable “state of facts” to justify the

distinction.  Conaway v. Deane, 401 Md. 219, 275 (2007); see also Whiting-Turner34

Contracting Co. v. Coupard, 304 Md. 340, 352 (1985) (“If any state of facts reasonably can

be conceived that would sustain the classification, the existence of that state of facts at the

time the law was enacted must be assumed.”); Ogrinz v. James, 309 Md. 381, 396 (1987)

(“[A]ny set of facts on which the Legislature reasonably could have based its decision will

sustain such a statutory classification.”). In Ogrinz, the Court of Appeals rejected an equal

protection attack on a State law imposing a tax on attorneys to fund an insurance company

to write lawyer malpractice policies.  A component of that challenge was the legislation’s

failure to exempt from the payment of the tax government and retired attorneys, who would

not benefit from the malpractice insurance.  However, the court found no equal protection

(...continued)33

challenges to a statute, we have found no authority that indicates that a governmental policy

embodied in administrative action is entitled to any less deference under the Equal Protection

Clause.

“Perfect equality among users” is likewise not the standard for assessing sewer rates.34

See, e.g., Validity and Construction of Regulation by Municipal Corporation Fixing Sewer-

Use Rates § 3[d], 61 A.L.R.3d 1236 (1975). Indeed, “[i]t is improbable, if not impossible,

that any classification or rate basis could be devised which would not in some way

discriminate against some of the users of the sewer system, and inequities may result no

matter what method is used in fixing rates.” Id. 
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violation because “taxing all attorneys was necessary to fund the policyholder’s initial

surplus.”  309 Md. at 395.

Courts engaging in rational basis review do not have “a license . . . to judge the

wisdom, fairness, or logic of legislative choices,” Maryland Aggregates Ass’n, 337 Md. at

673 (quoting FCC v. Beach Communications, Inc., 508 U.S. 307, 313 (1993)), and they must

not “substitute their evaluation of legislative facts for that of the legislature.” Minnesota v.

Clover Leaf Creamery Co., 449 U.S. 456, 470 (1981); see also Neifert, 395 Md. at 505 n.25

(noting that rational basis review applies to equal protection challenges to administrative

decisions). Further, “[t]here is a strong presumption of validity when social or economic

legislation is at issue.” Neifert, 395 Md. at 505. 

Overall, 

the Equal Protection Clause is satisfied so long as there is a

plausible policy reason for the classification, the legislative facts

on which the classification is apparently based rationally may

have been considered to be true by the governmental

decisionmaker, and the relationship of the classification to its

goal is not so attenuated as to render the distinction arbitrary or

irrational. 

Nordlinger v. Hahn, 505 U.S. 1, 11 (1992) (Citations omitted).

The rational basis test thus requires Malone “to prove that (1) the government treated

[it] differently than it treated others similarly situated, and (2) the disparate treatment did not

bear a rational relationship to a legitimate interest.” Neifert, 395 Md. at 506. Malone, in

challenging the assessment, bears the burden of “negativ[ing] every conceivable basis which
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might support” the classification. Armour v. City of Indianapolis, 132 S. Ct. 2073, 2082

(2012). Malone must also “convince the court that the legislative facts on which the

classification is apparently based could not reasonably be conceived to be true by the

governmental decisionmaker.” Clover Leaf Creamery Co., 449 U.S. at 464 (Quotation

omitted). If the question is “at least debatable,” a court errs in substituting its judgment for

that of the governmental body.  Id. at 469 (Quotation omitted). 

2. Armour v. City of Indianapolis

The Supreme Court recently considered and upheld an assessment scheme against an

equal protection attack in Armour, 132 S. Ct. at 2073. For many years, when the City of

Indianapolis assessed individual lot owners for public works projects, it allowed the owners

to pay the assessments either in a single lump sum or over time in installment payments, with

interest. Id. at 2078. The City enacted an ordinance changing its assessment method in 2005

to a flat fee charge and, in the process, forgave all unpaid assessment installments under the

previous system. Id. at 2078-79. A group of lot owners who had paid their assessments in full

requested and were denied a refund. Id. at 2079. They then sued the City, arguing that the

“refusal to provide them with refunds at the same time that the City forgave” the debts of

other lot owners violated the Equal Protection Clause. Id. 

Applying rational basis review, the Supreme Court held that “the City’s decision to

stop collecting outstanding . . . debts finds rational support in related administrative

concerns,” namely the administrative costs of continuing to collect the outstanding debts. Id.
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at 2081-82. The Court also rejected the challengers’ proposed alternative forgiveness

systems, stating that “even if petitioners have found a superior system, the Constitution does

not require the City to draw the perfect line nor even to draw a line superior to some other

line it might have drawn. It requires only that the line actually drawn be a rational line.” Id.

at 2083. Finally, the Court observed that “distinguishing past payments from future

obligations” was “a line well known to the law.” Id. at 2082. 

C. Analysis

There is no dispute that the District used a front-foot method to assess only new

developments for the costs of the Bypass Project, rather than existing users. The circuit court

found no rational relationship in that distinction, reaching that conclusion in part because it

determined that the purpose of the Bypass Project was to alleviate sewer problems in Princess

Anne, rather than to serve new development. We disagree. 

1. Front-Foot Assessment Method

The benefit assessment method in this case is strikingly similar to those upheld by the

Supreme Court in Armour. First, like the City in Armour, the District drew a time-based

distinction, between current and future users when calculating the assessments. Current users,

who were already served by the existing sewerage system, were not charged. Indeed, the

District adopted this position back in 2005, when the District’s attorney stated at a public

meeting that the District “cannot charge an impact fee for the improvements.” See

Beauchamp v. Somerset County Sanitary Comm’n, 243 Md. 98, 102 (1966) (“[T]he property
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against which an assessment is levied must be benefitted by the improvement to an extend

substantially equal to the amount of the assessment.”). By contrast, future users, all of which

were planned developments, could not be served by the existing system and were thus

specially benefitted by the Bypass Project and the improvements it brought to Princess Anne.

In its brief, Malone concedes that it benefitted as a result of the Bypass Project:

Prior to completion of the Bypass Project, the 80 vacant “infill”

and 61 undeveloped “future” lots (plus Malone’s 52 proposed

lots) in the DIRPS service area could not have received

sewerage service, because of the over-capacity condition of the

gravity system into which the DIRPS pumped. The Bypass

Project alleviates that constraint, thereby allowing additional

flow to come from the DIRPS.

Second, the District’s distinction was grounded in administrative concerns. The

District’s manager testified that re-computing “existing benefit assessments every time

there’s a new and substantial infrastructure improvement . . . would impose a big

administrative hardship.” The Supreme Court accepted similar administrative concerns as a

sufficient rational basis to support the change in the assessment method in Armour, 132 S.

Ct. at 2081-82, and we decline to do differently here. 

Third, although Malone provided expert testimony on other assessment methods

available to the District, the existence of other methods cannot make the District’s actions

less rational. The Supreme Court was clear in Armour that, in order to survive rational basis

review, the method selected need not be perfect or even superior to some other method that

might have been selected. 132 S. Ct. at 2083. Whether or not Malone identified alternative
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assessment methods is thus immaterial to the rationality of the method the District selected.

Further, even Malone’s expert conceded that the District’s system was not wholly irrational:

when asked to rate the rationality of the system on a scale of one to ten, the expert said,

“With one being terrible and ten being excellent, I’d probably give it a three or a four.” A

three or four out of ten plainly meets the standard of minimum rationality. 

2. Property Classification

Malone also challenges the assessment method on a narrower constitutional ground,

arguing that the District’s distinction between properties whose owners have expressed an

interest in developing and those who have not expressed such an interest is not a rational

distinction. It argues that the benefit to a property “accrue[s] when [a] project [is]

completed,” not when the property seeks to use the benefit. According to Malone, it is

“manifest and unreasonable discrimination” to “bestow a benefit on like properties at the

same time, but only charge for it when utilized, and in the interim compel the one currently

utilizing the benefit to pay the benefit cost of the deferring beneficiary.”

Env’t § 9-656(c) permits, but does not require, the District to assess “all property,

improved or unimproved,” that abuts a water main or sewer line. Once the District makes the

decision to assess a class or subclass of property, it must make front-foot assessments that

are “as uniform as is reasonable and practical for each class or subclass of property in each

service area.” Env’t § 9-657(d). Here, the District chose to assess undeveloped properties that

had sought access to the District’s sewerage system, by requesting an allocation. This
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decision is not unreasonable, and Malone has not “negative[d] every conceivable basis which

might support” the classification. Armour, 132 S. Ct. at 2082. Instead, what Malone calls an

unfair distinction is an example of a classification that “need not be made with mathematical

nicety and may result in some inequality.” Conaway, 401 Md. at 275. Neither Malone nor the

judicial system is in a position “to judge the wisdom, fairness, or logic” of the District’s

choice here. See Maryland Aggregates Ass’n, 337 Md. at 673.

3. Purpose of the Bypass Project

Finally, it is apparent from the circuit court’s opinion that the court held the

assessment method unconstitutional in part because it determined that the purpose of the

Bypass Project was to alleviate sewer backups, rather than to accommodate new

development.  If that were the underlying premise of the Bypass Project, it is not difficult35

to understand how assessing a comparatively small group of users for the costs of that project

might result in seeming inequity. However, we disagree with the circuit court’s conclusion

about the purpose of the Bypass Project. 

Although an appellate court often defers to a circuit court’s fact-finding and reviews

only for clear error, see, e.g., Md. Rule 8-131(c), fact-finding in constitutional adjudication

presents a different host of issues. First, in all cases, facts can be divided into adjudicative

As we noted above, Malone conceded in its brief that it was unable to get sewer35

service at Westfield Estates prior to the completion of the Bypass Project. Malone thus

appears to recognize that the Bypass Project addressed new development rather than existing

sewer backups. 
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and legislative facts, though the boundary between the categories is not always clear. The

Court of Appeals has said: 

The difference between adjudicative and legislative facts is not

easily drawn; . . . adjudicative facts are facts about the parties

and their activities, businesses and properties. They usually

answer the questions of who did what, where, when, how, why,

with what motive or intent while legislative facts do not usually

concern the immediate parties but are general facts which help

the tribunal decide questions of law and policy and discretion.

The difference, broadly speaking, involves whether the decision

is to be made on individual or general grounds.

Montgomery Cnty. v. Woodward & Lothrop, Inc., 280 Md. 686, 711-12 (1977) (Citations and

quotations omitted). Commentators have noted that legislative facts “tend to relate legislative

policy to the purported constitutional authorization of a statute . . .[,] transcend individual

disputes and would likely recur in different cases involving similar subjects.” John O.

McGinnis & Charles W. Mulaney, Judging Facts Like Law, 25 Const. Comment. 69, 75

(2008) (Quotations omitted). 

A trial court’s review of legislative facts is generally more limited than review of

adjudicative facts: 

There is common agreement that a court normally examines

legislative facts not to determine their “truth,” but to determine

whether a reasonable legislative judgment could have been

made supporting the statute in its enacted form. In this context,

“reasonable” is only a synonym for “constitutional.” It means

that in view of the countervailing interests, and considering the

proper amount of judicial restraint in cases of the kind before

the court, the legislative balance of values does not differ

sufficiently from the judicial balance for the court to intervene.

The reasonableness of governmental action thus resembles other
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“ultimate” facts such as monopoly, or insanity, or negligence, in

that it is only partly determined by a factual inquiry.

Kenneth L. Karst, Legislative Facts in Constitutional Adjudication, 1960 Sup. Ct. Rev. 75,

84-85 (1960). Conversely, because legislative facts tend to involve questions of law,

appellate review is less deferential. See Bose Corp. v. Consumers Union of U.S., Inc., 466

U.S. 485, 501 n.17 (1984).  This observation treads no new ground, as it is the same36

principle underpinning appellate review of questions of mixed law and fact. See, e.g., Jones,

343 Md. at 458; Conrad, 183 Md. App. at 551.

How the District assessed Malone’s property is an adjudicative fact, relevant only to

the dispute between Malone and the District, and it is an issue we discussed above. However,

the overall purpose of the Bypass Project is more properly viewed as a legislative fact

because the project exists beyond the narrow boundaries of this dispute. The decision to

The Supreme Court’s observation on this issue is worth quoting at length:36

A finding of fact in some cases is inseparable from the

principles through which it was deduced. At some point, the

reasoning by which a fact is “found” crosses the line between

application of those ordinary principles of logic and common

experience which are ordinarily entrusted to the finder of fact

into the realm of a legal rule upon which the reviewing court

must exercise its own independent judgment. Where the line is

drawn varies according to the nature of the substantive law at

issue. Regarding certain largely factual questions in some areas

of the law, the stakes—in terms of impact on future cases and

future conduct—are too great to entrust them finally to the

judgment of the trier of fact.

Bose Corp., 466 U.S. at 501 n.17.
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undertake the Bypass Project involved an evaluation of the sewerage system as a whole,

consultation with the District’s outside engineering firm, and an understanding of the

prospects for future real estate development in Princess Anne, among other factors. The

District undertook the project, including incurring a multi-million dollar loan, after careful

consideration of the future needs of Princess Anne. To the extent that it is relevant to

Malone’s complaints about the assessment, the “purpose” of the Bypass Project is a

legislative fact that relies on the decisions made and actions undertaken by the District in

planning the project.

D. Conclusion

In sum, we conclude that the assessment method is constitutional under rational basis

review; the District’s distinction between property owners who have requested a water and

sewer allocation and those who have not is likewise rational; and the purpose of the Bypass

Project was not, as the circuit court found, to alleviate sewer backups. We therefore reverse

the circuit court’s judgment as to unconstitutionality. 

V. Summary

The District was authorized by statute to connect Malone’s property to the sewerage

system and bill Malone for the cost of that connection. However, until Westfield Estates was

connected to the District’s sewerage system, the District could not assess the property. The

assessments imposed in 2008, 2009, and 2010 are invalid as contrary to statute, though

Malone is not entitled to a refund of its 2008 assessment because of the voluntary payment
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rule. Nonetheless, the District’s overall assessment scheme for the Bypass Project passes the

constitutional muster of rational basis and does not violate the Equal Protection Clause of the

Fourteenth Amendment. Finally, because we reverse the circuit court’s decision on the

constitutional question and find in the District’s favor, we vacate the award of attorney’s fees

to Malone. 

For all these reasons we affirm in part and reverse in part the decision of the circuit

court.37

JUDGMENT OF THE CIRCUIT COURT

FOR SOMERSET COUNTY AFFIRMED IN

PART AND REVERSED IN PART. CASE

R E M A N D E D  F O R  P R O C E E D IN G S

CONSISTENT WITH THIS OPINION.

COSTS TO BE PAID 1/2 BY APPELLANT,

1/2 BY APPELLEE.

We also must remand the case to the court for the entry of a declaratory judgment,37

because the circuit court did not enter one as part of its resolution of the case:

When a declaratory judgment action is brought and the

controversy is appropriate for resolution by declaratory

judgment, the court must enter a declaratory judgment and that

judgment, defining the rights and obligations of the parties or

the status of the thing in controversy, must be in writing . . . , in

a separate document . . . .

Bowen v. City of Annapolis, 402 Md. 587, 608-09 (2007) (Quotations omitted). 
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