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A jury in the Circuit Court for Montgomery County convicted appellant of attempted

first degree murder, attempted second degree murder, and first degree assault.  The court

merged the latter two convictions into the first and sentenced appellant to life imprisonment,

all but 25 years of which was suspended in favor of five years probation upon his release. 

Restitution in the amount of $20,590 also was ordered. 

In this appeal, appellant complains (1) that the evidence was legally insufficient to

sustain the attempted first degree murder conviction, and (2) that the prosecutor engaged in

improper closing argument that resulted in an unfair trial.  Finding that the evidence was

legally sufficient and that appellant’s complaint regarding the prosecutor’s closing argument

is unpreserved and not worthy of consideration under any plain error standard, we shall

affirm the judgment of the Circuit Court.

Sufficiency of the Evidence

The charge of attempted first degree murder arose from the multiple stabbing of Hugo

Lopez on July 3, 2009, while he was in the restroom at Tijuana’s Mexican Café in Takoma

Park.  Appellant was not the person who stabbed Mr. Lopez.  The State alleged, and the jury

obviously believed, that, with a common intent to kill Lopez, appellant and the actual stabber,

briefly identified as someone named Carlos, followed Lopez into the restroom and that

appellant aided and abetted Carlos in carrying out the attack.  The judge instructed the jury,

correctly and without objection, that:
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 (1) a person aids and abets the commission of a crime by knowingly

associating with the criminal venture with the intent to help commit the crime and seeking

by some act to make the crime succeed; 

(2) a person who aids and abets the commission of a crime is as guilty as the

actual perpetrator even though he/she did not personally commit each of the acts that

constitute the crime; and

(3) in order to convict the defendant of attempted murder in the first degree,

the State must prove that (i) the defendant took a substantial step beyond mere preparation

toward the commission of murder in the first degree, (ii) the defendant (or the person he

aided and abetted) had the apparent ability at that time to commit the crime of murder in the

first degree, and (iii) the defendant willfully and with premeditation and deliberation actually

intended to kill the victim.

See State v. Earp, 319 Md. 156, 571 A.2d 1227 (1990); State v. Holmes, 310 Md. 260,

271-72, 528 A.2d 1279, 1284-85 (1987); Ayala v. State, 174 Md. App. 647, 923 A.2d 952

(2007).

One additional factor, though raised only obliquely, if at all, by appellant is that, while

an attempt can be abandoned if the abandonment occurs before the attempt has proceeded

beyond mere preparation, a voluntary abandonment of an attempt that has proceeded beyond

that point into a direct act or acts in furtherance of the commission of the attempt does not
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expiate the guilt of the party or forbid punishment for the crime already committed.  Young

v. State, 303 Md. 298, 307, 493 A.2d 352, 356 (1985).

Mr. Lopez testified that he and Carlos knew each other, though not by name, from

playing pool at an establishment known as Cuzco.  He said that, earlier in the evening, he saw

Carlos and appellant at Cuzco and that he and Carlos had got into a fight.  Lopez said that

he announced, within earshot of appellant and Carlos, that he was going home to get his keys

and then was going to Tijuana’s, which he did.  Appellant and Carlos also went to Tijuana’s. 

At some point, Lopez went into the restroom.  Appellant and Carlos followed him into

the restroom.  Apart from Lopez’s testimony to that effect, appellant and Carlos are seen on

a video from the restaurant’s camera walking into the restroom behind Lopez.  Once inside,

Carlos stabbed Lopez in the hip area with what Lopez described as a box cutter knife. 

Lopez, who was larger than Carlos, was temporarily able to overpower Carlos until appellant

intervened by pushing Lopez, allowing Carlos to continue the stabbing.  Lopez said he tried

to escape, but appellant prevented that by holding the door, and the attack continued.  All

told, Lopez was stabbed in the chest, neck, hip, and armpit.  Eventually, appellant persuaded

Carlos to desist, and the assailants ran out and escaped.  Bleeding, Lopez was taken to the

hospital.

Appellant cavalierly tosses off Lopez’s wounds as superficial and not life-threatening,

from which he argues that there was no evidence of an intent to kill.  Photographs of the

wounds were admitted into evidence, however, and they show a different picture.  Moreover,
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Dr. James Jeng, the trauma surgeon who examined and treated Lopez at the hospital and who

testified as an admitted expert, said that “any of these lacerations could end up going deep

into a body cavity or into a limb.”  He noted that the wound near the armpit was “worrisome”

because it might have led to a collapsed lung or to puncturing the blood vessels coming from

the heart.  He was concerned about the wound to the neck because the main vessels to the

brain are “very near to there on either side” and “something involving those vessels is often

lethal or at least leads to a stroke.”  Dr. Jeng observed that the size of the knife may not be

critical because “a well-placed sharp object even a pen knife or box cutter can easily kill

somebody if its – if somebody has knowledge of where to put it.” 

Putting all of this together, the evidence clearly suffices to establish, beyond a

reasonable doubt, that appellant and Carlos followed Lopez first to Tijuana’s and then into

the restroom with a deliberate, premeditated intent to murder him, that they both proceeded

in that effort well beyond mere preparation, and that Lopez simply was lucky that none of

the wounds proved fatal.  Providentially, Dr. Jeng was able to clean the wounds and release

Lopez within 24 hours.

Closing Argument

Appellant complains that, in closing argument, the prosecutor “mischaracterized” the

evidence and improperly vouched for Lopez’s credibility.  No objection was made to any of

the prosecutor’s remarks.  On this record and applying the analysis set forth in State v. Rich,
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415 Md. 567, 578, 3 A.3d 1210, 1216-17 (2010), we see no basis for engaging in plain error

review.

J U D G M E N T  A F F I R M E D ;  

APPELLANT TO PAY THE COSTS.
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