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Deontrae Lucas and Erica Kelly filed a complaint in the Circuit Court for Baltimore

City against Gualberto L. Diaz and Kristopher Hayes.  Both of the defendants, at all times

here pertinent, were members of the Baltimore City Police Department.  More than three

years after the plaintiffs suffered injury, they filed an amended complaint in which they

added “Police Officer Fuller [badge no.] H059,” and “Police Officer Williams [badge no.]

H319.”  The first names of Officers Fuller and Williams were not provided in the amended

complaint, nor are the names to be found anywhere else in the record of this case.  

About thirteen and one-half months after the original complaint was filed, the trial

judge: 1) granted summary judgment in favor of Officers Hayes and Diaz; and 2) granted a

motion to strike the amended complaint filed against the four officers.  Plaintiffs filed a

motion to alter or amend the portion of the circuit court’s ruling in which it granted the

motion to strike the amended complaint.  After a hearing, that motion was denied.  A timely

appeal was filed by Ms. Lewis and Ms. Kelly.  

I.

QUESTIONS PRESENTED

The questions presented, as phrased by appellants, are: 

1.  Did the lower court err by dismissing Officers Fuller and Williams by

granting the already dismissed Officers Hayes and Diaz’s Motion to Strike that

only requested relief for Officers Hayes and Diaz and made no mention of

Officers Fuller and Williams, nor discussed how those officers were

prejudiced?  

2.  Did the lower court err by striking the Amended Complaint and dismissing

the other defendants, Officers Fuller and Williams, without considering the

Plaintiffs outstanding motion for leave of court to amend the complaint under

Md. Rule 2-341?  



We shall answer both questions presented in the negative and affirm the judgment of

the motions judge.  

II.

BACKGROUND1

To fully understand the positions of the parties, it is necessary to set forth, in

considerable detail, the exact procedural history of this case.  

On August 26, 2009, appellants were passengers in a motor vehicle driven by a man

with whom the appellants were acquainted.  They did not, however, know the man’s full

name.  Instead, they knew him only as “James.”  

On the evening of August 26, 2009, James agreed to serve as the designated driver for

appellants.  While James and the appellants were on their way to a birthday party, a

Baltimore City police officer attempted to pull over the car James was driving.  James

refused to pull over even though his passengers begged him to do so.  A high-speed chase

ensued.  Eventually, a police officer forced the car to stop by ramming it.  Once the car

stopped, a police officer fired two shots into the vehicle, one of which struck Ms. Lucas in

the left shoulder.  Ms. Lucas was taken to the hospital by ambulance; Ms. Kelly was also

injured.  

The facts, as summarized in Part I, are based on allegations set forth by the appellants1

in their original complaint along with undisputed facts concerning the orders and pleadings,

which were later filed.
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On February 22, 2010, counsel for the appellants hand-delivered two letters to the City

Solicitor for Baltimore City notifying the City of the August 26, 2009 incident.  These

notifications were given pursuant to the Local Government Tort Claims Act as codified in

Md. Code (2008 Repl. Vol.) Courts and Judicial Proceedings Article, section 5-304.  In the

first letter, appellants’ counsel described the August 26, 2009 incident and alleged that the

driver of the police vehicle was negligent, and that the driver’s negligence caused or

contributed to injuries of the appellants.  Additionally, the first letter sent by appellants’

counsel alleged that Officer Diaz was negligent by firing shots into the vehicle.  The first

letter also said that counsel for the appellants had “requested a copy of the police report” and

that appellants’ counsel would “forward same” to the City Solicitor’s office once received. 

The second letter delivered to the City Solicitor’s office on February 22, 2010 corrected,

slightly, what had been said in the original letter.  Counsel for appellants said “[a]pparently,

Officer Diaz was not the Officer that fired the gunshots into the vehicle containing our

clients[.] . . . However, the shots were fired by a member of the Baltimore City Police

Department.”  

On August 25, 2010, counsel for the appellants delivered a notice to the Treasurer of

the State of Maryland, Nancy Knopf, pursuant to the Maryland Tort Claims Act, which is

codified in Maryland Code (2009 Repl. Vol.) State Government Article, section 12-107. 

Basically, the letter to the State Treasurer was the same as the second letter delivered to the

City Solicitor except in the letter to the State Treasurer counsel for the appellants enclosed
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a State of Maryland motor vehicle accident report and an incident report that counsel had

received from the Baltimore City Police Department.   2

On December 29, 2011, appellants filed their original complaint against officers

Hayes and Diaz.  The complaint set forth causes of action for assault, battery, intentional

infliction of emotional distress and negligence.   The complaint alleged, “[u]pon information3

and belief” that Officer Hayes was the driver of the police vehicle that struck the car in which

plaintiffs were occupants.  According to the original complaint, but contrary to what

appellants’ had said in their supplemental notice letter to the City Solicitor, the officer who

fired the shot was “Defendant Diaz.”  In their answer to appellants’ complaint, which was

filed on July 10, 2012, Officers Hayes and Diaz generally denied all liability.  In addition,

the defendants pled as an affirmative defense that the appellants had failed to join a necessary

and/or indispensable party.  

The court, on July 26, 2012, filed a scheduling order that, inter alia, set October 26,

2012 as the deadline for adding additional parties.  Trial was scheduled for February 27, 2013

and the discovery cutoff date was set for November 25, 2012.  

Appellants did not attempt to conduct any discovery within three years of the date that

they were injured, i.e., August 25, 2009.  But, on October 18, 2012, which was only 38 days

before the close of discovery, appellants served interrogatories and a request for production

Copies of those reports are not in the record in this case.2

As a result of pre-trial motions, all counts in the complaint were dismissed except for3

the counts alleging battery and negligence.
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of documents on counsel for Officers Diaz and Hayes.  Appellants also sent out notices that

on November 26, 2012, the depositions of Officers Diaz and Hayes would be taken.   4

At his deposition, Officer Diaz testified that he had no involvement in the alleged

incident mentioned in the complaint.  According to Officer Diaz, he was at work in another

district on the night in question.  Officer Hayes testified that he responded to the scene of the

incident after the shooting occurred.  

Also, on November 26, 2012, in accordance with an agreement by counsel for all

parties, counsel for Diaz and Hayes timely produced various documents relevant to the case. 

Among those documents were reports and other information that demonstrated that neither

Officers Diaz or Hayes were involved in the incidents in which appellants were injured.

On December 11, 2012, without seeking leave of court, appellants filed an amended

complaint in which they added two new defendants, i.e. Officers Fuller and Williams.  The

amended complaint alleged that shots were fired at the car in which appellants were

passengers by “one or all Defendants Fuller and/or Williams and/or Diaz and/or Hayes” and

that the driver of the police cruiser that struck the vehicle in which plaintiffs were occupants

was operated by either “Defendants Fuller and/or Williams and/or Diaz and/or Hayes.”  

Officers Diaz and Hayes, by counsel, filed a motion for summary judgment on

December 24, 2012.  In their motion, the original defendants argued, among other things, that

November 25, 2012 was a Sunday.  Therefore, the deadline for conducting all4

discovery did not expire until the next day - November 26, 2012.
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no genuine dispute of fact existed in regard to the truth of what they had said in their

depositions, i.e., that they were not present during the underlying incident in which plaintiffs

were injured.  

Also, on December 24, 2012, the original defendants filed a motion to strike and/or

dismiss plaintiffs’ amended complaint.  The basis for that motion was that the amended

complaint was filed in violation of the scheduling order that forbade additional defendants

from being added after October 26, 2012.  

Appellants, in a response to the motion for summary judgment, admitted that the

original defendants were entitled to summary judgment.  In their response, appellants’

counsel explained why he had named Officers Hayes and Diaz as defendants in the amended

complaint despite the fact that he was aware, as of November 26, 2012, that the two original

defendants were not involved in the incident in question.  Appellants’ explanation was as

follows: 

Plaintiffs [a]mended their [c]omplaint on December 11, 2012, with the

intention of dismissing Defendants Diaz and Hayes once the Amended

Complaint was filed, Writs of Summons Issued, and the additional officers

Served.  

Appellants did not file a written opposition to the motion to strike and/or dismiss

plaintiffs’ amended complaint.  Instead, on January 22, 2013, appellants filed a “Motion to 

Modify Scheduling Order, Motion for Leave of Court to Amend Complaint and Request for

Hearing.”  In the motions filed on January 22, 2013, appellants argued that in light of “new

information” provided by defendants during discovery, Plaintiffs should be granted retro-
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active leave of court to amend their complaint; and, in light of the joinder of additional

parties in the amended complaint, the scheduling order should be modified to prevent “undue

prejudice to all parties.”  

On February 5, 2013, all four defendant police officers joined in an opposition to

appellants’ “Motion to Modify Scheduling Order, Motion for Leave of Court to Amend

Complaint and Request for Hearing.”  A hearing on the outstanding motions was conducted

on February 15, 2013.  

At the commencement of the hearing, Danielle Marcus, of the law firm of Whiteford,

Taylor & Preston, LLP, entered her appearance for the two new defendants, i.e., Officers

Fuller and Williams.  Thereafter, the following exchange occurred between James D. Quinn,

counsel for appellants, and the motions judge: 

THE COURT: I believe that there was a preliminary question as

to what matter’s [sic] before the court; is that right?  

MS. MARCUS: Yes, Your Honor.  

THE COURT: Now, I can tell you that I believed the

defendant’s motion for summary judgment was what was on the

docket for today.  That’s what I believed.  

MR. QUINN: That should be rather simple, Your Honor, because we

filed an answer that said we don’t disagree with them.  

THE COURT: Okay.  

MR. QUINN: Officer Hayes and Diaz should be dismissed out.

. . .  As to Defendants Diaz and Hayes, there’s no disagreement

from the . . . plaintiff.  They can be dismissed out.  
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Immediately thereafter, the judge orally granted the motion for summary judgment

filed by Diaz and Hayes.  Next, during the same hearing, all parties agreed to be heard on the

outstanding motion to strike amended complaint and plaintiffs’ motion for leave to amend

the complaint.  Counsel for Williams and Fuller argued that the motion to strike should be

granted and the judge agreed with her.  Accordingly, the court granted the motion to strike

plaintiffs’ amended complaint.  

Subsequently, on February 25, 2013, appellants filed a motion to alter or amend the

court’s ruling concerning the motion to strike the amended complaint.  Following oral

argument, the circuit court denied the motion to alter or amend on April 25, 2013.  

During the hearing on the motion to strike and the later hearing on the motion to alter

or amend judgment, the motions judge made clear, by her questioning of appellants’ counsel,

that she was granting the motion to strike for two reasons.  First, the causes of action against

the two new defendants were barred by the statute of limitations and, secondly, in any event,

allowing the complaint to be amended by adding two new defendants, would violate the

scheduling order.  

III.

ANALYSIS

A. First Issue Presented

Appellant argues: 

The lower court erred by dismissing Officers Fuller and Williams on a motion

to strike filed by the dismissed co-defendants that did not mention nor pertain

to newly added Officers Fuller or Williams.  
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Appellants’ main assertion in support of their contention that the trial judge erred in

granting the motion to strike the amended complaint is phrased as follows: 

The lower court should not have ruled upon Officers Hayes and Diaz’s

Motion to Strike the Amended Complaint after these Officers were already

granted summary judgment and were no longer parties to the litigation.  Since

Officers’ Hayes and Diaz’s Motion to Strike was moot, rather than rule on

their motion, the lower court should have considered and ruled upon the

Appellants’ Motion to Modify Scheduling Order, Motion for Leave of Court

to Amend Complaint and Request for a Hearing, which was then pending

before the lower court.  

*   *   *

After ruling upon the Motion for Summary Judgment, the lower court

proceeded to erroneously hear arguments on Officers Hayes and Diaz’s Motion

to Strike, even though they were no longer parties to the litigation.  Under our

adversary system, if the parties in a lawsuit are not adverse, then the court

cannot decide their case.  Reyes v. Prince George’s County, 281 Md. 279, 287,

290 (1977).  Standing means that a party has suffered an injury in fact.  Joseph

H. Munson Co. v. Secretary of State, 294 Md. 160 (1981).  Consequently, in

order for there to be standing, there must be interested parties on both sides in

order for a matter to be appropriate for a judicial remedy.  Reyes, 281 Md. 279. 

On February 15, 2013, once the lower court granted Officers Hayes and

Williams summary judgment, then they no longer had standing to argue or

obtain relief upon their Motion to Strike.  

(Reference to record extract omitted).  

We reject this argument, because, as will be seen, the oral announcement by the court

granting summary judgment did not amount to a final judgment but was simply an

interlocutory order.  An interlocutory order can be modified at any time until a final judgment

is entered.  See Quartertime Video v. Hanna, 321 Md. 59, 65 (1990).  

Maryland Rule 2-601(a) and (b) provides, in relevant part:

-9-



(a) Prompt entry – Separate document.  Each judgment shall be set forth on a

separate document.  Upon . . . a decision by the court . . . denying all relief, the

clerk shall forthwith prepare, sign, and enter the judgment, unless the court

orders otherwise. . . . A judgment is effective only when so set forth and when

entered as provided in section (b) of this Rule.  

(b) Method of entry – Date of judgment.  The clerk shall enter a judgment by

making a record of it in writing on the file jacket, or on a docket within the

file, or in a docket book, according to the practice of each court, and shall

record the actual date of the entry.  That date shall be the date of the judgment.

(Emphasis added).  

See also Board of Liquor License Comm’rs v. Fells Point Cafe, 344  Md. 120, 127 (1996)

(taken together, Rule 1-202(m) and Rule 2-601 “make clear that two acts must occur for an

action by a court to be deemed the granting of a judgment: the court must render a final order

and the order must be entered on the docket by the clerk.”) (citations omitted); Paul V.

Niemeyer & Linda M. Schuett, Maryland Rules Commentary 489 (3d ed. 2003) (“[W]hen

the judge states in open court that a dispositive motion for summary judgment motion is

granted and the judge intends that judgment be entered at that point, a separate document

must be prepared and signed to memorialize the judgment. . . . In sum, to be effective, a

judgment must be contained on a separate document and entry of the judgment must be made

on the docket[.]”).  

In this case, a written order granting the motion for summary judgment was not signed

by the motions judge until February 19, 2013, which was four days after the court orally

announced that summary judgment would be granted.  A docket entry showing the summary

judgment motion had been granted, was also entered on February 19, 2013.  Therefore, it was
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not until February 19, 2013, that the order granting summary judgment was final.  Because

no final judgment had been entered in favor of either Officer Diaz or Hayes as of

February 15, 2013, their motion to strike, as of that date, was not moot.  Consequently,

contrary to appellants’ argument, on February 15, 2013, Officers Hayes and Diaz did have

standing to argue that the amended complaint should be dismissed.  

B. Second Issue Presented

Appellants next argue: 

Alternatively, if Officers Hayes and Diaz’s motion to strike was not

moot, then the lower court erred by dismissing Officers Fuller and Williams,

because they did not meet their burden of proof and the lower court did not

rule upon appellants’ motion for leave of court to file an amended complaint[.]

In support of this argument, appellants maintain that a motions judge cannot grant a

motion to strike an amended complaint that adds a new party defendant unless the opponent

to that motion to amend can show that he or she was prejudiced by the late filing.  But, if this

argument were to prevail, the scheduling orders could be routinely disregarded and litigants

– not the court – would be empowered to decide how cases should progress.  We know of 

no authority that supports such a position.  

The only authority appellants cite for the proposition that motions to amend

scheduling orders must be granted unless the opponent to such a motion can show that he or

she is prejudiced, is Garrett v. State of Maryland, 124 Md. App. 23 (1998).  In Garrett, the

plaintiff sued, inter alia, the State of Maryland for injuries she received when she was
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knocked down by several sheriff’s deputies who were in pursuit of a suspect.  Id. at 25. 

Originally, plaintiff’s suit was filed in the District Court of Maryland for Baltimore City. 

The State, along with a co-defendant, successfully filed a motion to remove the plaintiff’s

complaint to the Circuit Court for Baltimore City.  Id.  Under Maryland Rule 2-326(c), a

plaintiff is required to file a separate complaint in the circuit court within thirty days after

receiving notice from the clerk of the circuit court of the removal.  Id. at 26.  In Garrett, the

State moved to strike plaintiff’s complaint due to the failure of the plaintiff to file the

complaint in the circuit court within thirty days.  Id.  The case was dismissed by the circuit

court, but on appeal we held that the State of Maryland did not suffer prejudice as a result

of the late filing because the State had been notified of the claim within one year of the

incident pursuant to the Maryland Tort Claims Act.  In reversing the judgment, we noted that

the State had “ample opportunity to investigate.”  Id. at 28.  

Appellant contends that the case sub judice is analogous to Garrett because “all of the

defendants (Officer Hayes, Diaz, Fuller and Williams) were on notice of the Appellants[’]

claims by way of the Appellants[’] compliance with the notice requirements of the Local

Government Tort Claims Act . . . and the [Maryland Tort Claims Act].”  

Garrett is inapposite.  For starters, Garrett did not involve an attempt to amend a

scheduling order.  Also, in Garrett, the movant was the State itself and plainly was put on

notice when the plaintiff complied with the Maryland Tort Claims Act.  In the subject case,

the appellants did not give notice to the individual defendant, instead notice was given to
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their employer, the City.  Moreover, although the two original defendants were mentioned

in the notice to the City filed on February 22, 2010, the notice, as amended, did not say what

the original officers had done that was wrongful and, as to the new defendants, Officers

Fuller and Williams, no mention was made of them at all.  

In Manzano v. Southern Maryland Hospital, 347 Md. 17, 28-29 (1997), the Court

discussed the purpose of scheduling orders, saying: 

Rule 2-504 was one of several provisions this Court adopted in an attempt “to

expedite and control the orderly flow of civil litigation in the circuit courts.”

Tobin v. Marriott Hotels, 111 Md. App. 566, 572, 683 A.2d 784, 787 (1996)

(discussing Rules 2-504, 2-504.1, 2-504.2 and 1211b).  When adopting Rule

2-504, this Court did not intend to abrogate the preexisting case law pertaining

to scheduling orders.  Thus, although the Rule does not, by its terms, provide

for sanctions, the case law of Maryland makes the imposition of sanctions for

the violation of a scheduling order appropriate.  See, e.g., McClurkin, 304 Md.

at 235, 498 A.2d at 631; Golub, 70 Md. App. at 160-61, 520 A.2d at 401. 

Indeed, if our courts could not enforce their scheduling orders through the

threat and imposition of sanctions, the entire process of expedited case

management would be at risk.  

The goal of insuring “the orderly flow of civil litigation” would not have been fulfilled

if the trial judge had not enforced the deadline for naming new defendants in this case.  We

say this because if the court had allowed two new defendants to be named so close to trial,

a continuance would have been necessary inasmuch as the trial date was set for February 15,

2013, which was only ten days prior to the date counsel for the new defendants entered her
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appearance for them, by filing a pleading on their behalf.   Under such circumstances, it was5

not incumbent upon the new defendants to show prejudice in order for the court to enforce

the provisions of the scheduling order.  

As mentioned earlier, the motions judge gave a second independent reason for striking

the amended complaint.  As to the new defendants, the claim was barred by the three-year

statute of limitations.  In this regard, it is undisputed that appellants suffered injury on

August 26, 2009.  They did not file suit against the new defendants until December 11, 2012,

which was more than three years after the tortious conduct occurred.   At the motions6

hearing, the court asked counsel why the suit against the new defendants was not barred by

the three-year statute of limitations.  Counsel replied that he relied on the “discovery rule.” 

According to appellants’ counsel, his clients did not discover the wrongdoing of the new

defendants until November 26, 2012 [the date the original defendants were deposed] and

therefore limitations did not begin to run until that date.  

Under the discovery rule, the statute of limitations begins to run when a claimant gains

knowledge sufficient to put him or her on inquiry notice; from that date forward, a claimant

will be charged with knowledge of facts that would have been disclosed by a reasonably

The new defendants were never served but their counsel entered an appearance on5

their behalf on February 5, 2013, when, on behalf of the new defendants, counsel filed an

opposition to plaintiffs’ motion to modify scheduling order and motion for leave to file an

amended complaint.

As pointed out by Judge Diana G. Motz, speaking for this Court in Grand-Pierre v.6

Montgomery County, 97 Md. App. 170, 176 (1993), the Doctrine of Relation Back “is not

permitted when an amendment is sought to add a new defendant.”  
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diligent investigation.  Lumsden v. Design Tech Builders, 358 Md. 435, 446 (2000).  The

commencement of the statute of limitations, however, is not delayed until the conclusion of

a diligent investigation.  Id. at 446-47.  Once on notice of one’s cause of action, a potential

plaintiff is charged with responsibility for investigating within the limitations period all

potential claims and all potential defendants with regard to the injury.  Doe v. Archdiocese

of Washington, et al., 114 Md. App. 169, 188 (1997).  

As a result, a claimant is subject to the statute of limitations bar if the claimant has

“knowledge of circumstances which ought to have put a person of ordinary prudence on

inquiry [thus, charging the individual] with notice of all facts which such an investigation

would in all probability have disclosed if it had been properly pursued.”  Poffenberger v.

Risser, 290 Md. 631, 637 (1981) (citations omitted).  Therefore, “a cause of action accrues

when the plaintiff possesses sufficient facts about the harm done to him that reasonable

inquiry will reveal his cause of action.”  Lumsden, 358 Md. at 447 (citing Nasim v. Warden,

Maryland House of Corrections, 64 F.3d 951, 955 (4  Cir. 1995).  th

The Court of Appeals, in Lumsden, described the “inquiry notice date” as follows: 

From that date the statute itself allows sufficient time – three

years – for reasonably diligent inquiry and for making a decision

as to whether to file suit.  This application of the discovery rule

serves the legislative policy that underlies the statute of

limitations, and at the same time puts the discovery rule claimant

on a par with the claimant who has actual knowledge at the time

of the tort such as the normal automobile-accident plaintiff.  The

latter has three years from the date of the accident within which

to investigate further, obtain expert opinion, discuss settlement,

and file suit.  The former is given the same time period within
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which to do these things, beginning from the date that

circumstances have put her to that inquiry which charges her

with knowledge of the additional information that might be

gleaned from a reasonably diligent investigation conducted

within the three-year period.  

Lumsden, 358 Md. at 445 (citations omitted).  

In support of their argument that under the discovery rule limitations did not start until

November 26, 2012, appellants claimed that when they filed their original complaint they

relied on a report provided to them by Baltimore City.  The record is unclear as to exactly

what the police report said,  but in their brief appellants admit that the report they relied upon7

was “bereft of critical information that was in the possession of the Baltimore City Police

Department[.]”  

It is clear that if appellants had conducted a “reasonably diligent investigation” they

could have discovered the names of the officers involved in this incident long before

limitations expired.  For instance, they could have subpoenaed any and all records of the

Baltimore City Police Department concerning the August 26, 2009 incident.  Alternatively,

if the initial police report they received was, as they assert, “bereft of critical information”

they could have filed suit immediately and, at a much earlier date, conducted the same

discovery as that which led to the naming of the two new defendants.  Instead, appellants

waited until after the statute of limitations expired before conducting any discovery.  Thus,

Apparently, based upon what counsel for the new defendants said at oral argument7

on February 15, 2013, the report, upon which appellants relied, was a motor vehicle accident

report.
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the motions judge did not err in rejecting appellants’ claim that they were protected by the

discovery rule.  

In their reply brief, appellants argue: 

The only method for the appellants to discover the proper identities of the

police officers responsible for the August 26, 2009 police brutality incident

was for the appellants to request and examine the incident report generated by

the Baltimore City Police Department.  

This argument ignores what actually occurred in this case.  The “proper identities” of

the tortfeasors could have been discovered by the simple expedient of taking the depositions

of the original defendants, or by propounding interrogatories, or by filing a request for

production of documents.  In fact, as previously mentioned, this is exactly how the appellants

actually discovered the “proper identities” of the (alleged) tortfeasors.  

Lastly, in support of their contention that the statute of limitations did not bar a suit

against the new defendants, appellants suggest that appellees, or their lawyers, fraudulently

concealed from the appellants the “identities of the proper officers.”  If the defendants, or

their agents, did fraudulently conceal their identities, this would have tolled the statute of

limitations.  But here, neither the original defendants [Hayes and Diaz] or the new defendants

[Fuller and Williams] or their lawyers made any misrepresentations to either appellants or

their counsel.  Counsel for all the defendants were from the law firm of Whiteford, Taylor

& Preston, LLP.  On behalf of Officers Diaz and Hayes, their counsel filed an answer to the

original complaint in which they denied liability.  That was all they were required to do in

order to assert the defense that they later raised, i.e., that they had not engaged in tortious
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conduct toward the appellants.  The City of Baltimore was not a defendant in this case.  But

even if the City was a defendant, there was no showing in the motions court that any report

provided to the appellants by the City indicated that either of the original defendants shot at

the car appellants occupied or that either of the original defendants struck that car with a

police vehicle.  

In summary, the motions judge did not abuse her discretion  when she granted the8

motion to strike the amended complaint that added two new defendants.  

We turn next to appellants’ argument that the motions judge abused her discretion in

failing to rule upon their motion for leave to amend the original complaint.  In this regard,

In re Adoption/Guardianship No. 3598, 347 Md. 295, 312-13 (1997) the Court said: 8

There is an abuse of discretion “where no reasonable person would take the

view adopted by the [trial] court,” . . . or when the court acts “without

reference to any guiding rules or principles.”  An abuse of discretion may also

be found where the ruling under consideration is “clearly against the logic and

effect of facts and inferences before the court,” . . . or when the ruling is

“violative of fact and logic[.]”  

Questions within the discretion of the trial court are “much better

decided by the trial judges than by appellate courts, and the decisions of such

judges should only be disturbed where it is apparent that some serious error or

abuse of discretion or autocratic action has occurred.”  In sum, to be reversed 

[t]he decision under consideration has to be well removed from

any center mark imagined by the reviewing court and beyond the

fringe of what that court deems minimally acceptable.

(Citations omitted).
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it is important to note that in their motion for leave to amend, appellants made it clear that

the proposed amended complaint that they intended to file would be the same as the one that

they had already filed.   Therefore, in legal effect, appellants contend that the motions judge9

abused her discretion in not deciding whether they should be given permission to file an

amended complaint identical to the one that the court had just stricken.  That contention is

without merit.  The law does not require the court to perform a useless act.  

In addition to what we have already said in regard to the motion for leave to amend,

two provisions of the Maryland Rules of Procedure are also relevant.  First, Md. Rule

2-341(c)(5) provides: “An amendment may seek to correct misjoinder or nonjoinder of a

party so long as one of the original plaintiffs and one of the original defendants remain as

parties to the action.”  

Maryland Rule 2-213, titled “Misjoinder and Nonjoinder of Parties” reads, in so far

as here material, as follows: 

Misjoinder of parties is not ground for dismissal of an action.  So long as one

of the original plaintiffs and one of the original defendants remain as parties

to the action, parties may be dropped or added (a) by amendment to a pleading

pursuant to Rule 2-341 or (b) by order of the court on motion of any party or

on its own initiative at any stage of the action and on such terms as are just.

In their motion to leave to amend, appellants state: “While Plaintiffs acknowledge9

that they should have file[d] a Motion for Leave of Court to Amend their Complaint along

with a Motion to Modify the Scheduling Order prior to Amending their Complaint, the facts

obtained through discovery would not have changed, and the need to amend would still have

arisen.”
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(Emphasis added).  According to the analysis regarding Rule 2-213 in the Maryland Rules

Commentary: 

[R]ule 2-213 is subject to Rule 2-341(c)(5), which provides that an amendment

may seek to ‘correct misjoinder or nonjoinder of a party so long as one of the

original plaintiffs and one of the original defendants remain as parties to the

action.’  If there is a total substitution of one side of the action or the other,

i.e., all plaintiffs or all defendants, then in concept a new action has been

filed and any benefit that may have been obtained in tolling the statute of

limitations may be lost.  

Paul V. Niemeyer & Linda M. Schuett, Maryland Rules Commentary 146 (3d ed. 2003)

(emphasis added).  

Counsel for appellants admitted, at the hearing on February 15, 2013, that the

amended complaint was filed with the intent of dismissing the original defendants once

Officers Fuller and Williams were served.  This meant, in legal effect, that the intent of

appellants when they filed their amended complaint, without leave of court, was to

circumvent the clear mandate of Md. Rule 2-341(c)(5).  Under such circumstances, the

motions judge did not abuse her discretion by failing to grant leave to amend the complaint.

JUDGMENT AFFIRMED; COSTS TO BE

PAID BY APPELLANTS.
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