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In 2001, Melvin Thomas, appellant, was convicted by a jury in the Circuit Court for

Baltimore City of attempted first-degree murder and related offenses and sentenced to sixty-

five years’ imprisonment.   On appeal he asks:1

Did the trial court err in denying appellant’s motion for a new trial?

For reasons to be discussed, we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

Trial

The incident giving rise to this case occurred on February 26, 2001 outside a bar in

Baltimore City called My Sally’s Place.  Myron Brockington, the victim, was in the bar that

night, but he was not drinking because of a medical condition.  Around 9:30 p.m., Donte Lyle

and appellant came into the bar.  Lyle, who was known to Brockington as “Jukie Vein,” had

allegedly stabbed Brockington’s brother months before. 

Lyle left the bar and sat on a stoop across the narrow alley from the bar, speaking with

someone.  Appellant remained in the bar.  Brockington testified that, when he left the bar,

appellant followed him and approached Lyle, who handed him a handgun.  When

Brockington attempted to reenter the bar, appellant stopped him, pointing the gun in his face,

and robbed him of his cell phone and five dollars in quarters.  He then shot Brockington

Appellant was convicted of: attempted first-degree murder; two counts of first-degree1

assault; reckless endangerment; use of a handgun in a crime of violence; wearing, carrying,

or transporting a handgun; conspiracy to commit robbery with a deadly weapon; conspiracy

to commit first-degree assault; conspiracy to use a handgun in the commission of a crime of

violence; robbery with a deadly weapon; theft of less than $500; and possession of a firearm

by a convicted felon. 



twice in the face.  Brockington fled down the alley, and appellant gave chase, shooting at him

several more times.  Brockington was able to reach his nearby home, and the police and

paramedics were contacted.  He was taken to Johns Hopkins Hospital, where he was treated

and made a recovery over several weeks. 

During his recovery, he was unable to speak, and responded to questions in writing. 

He identified Lyle as one of the people involved in the shooting, made a photographic

identification of him, and provided police with a physical description of the shooter.  Police

later identified Blake Thomas, appellant’s brother, as the man with whom Lyle was sitting

on the stoop immediately prior to the shooting.  When Brockington was later presented with

a photo array that included appellant’s photo, he identified appellant as the man who shot

him.  

Procedural history

Appellant and Lyle were both charged in connection with the shooting, and Lyle

reached a plea agreement with the State.  After appellant was convicted, he filed a motion

for new trial on April 8, 2002, which was denied.  We affirmed appellant’s convictions in an

unreported opinion, Thomas v. State, No. 610, September Term 2002 (filed May 23, 2003). 

Appellant filed a petition for post-conviction relief in 2003, which was supplemented in

2006.  Following a hearing, the post-conviction court granted appellant leave “to file a

belated motion for a new trial pursuant to Maryland Rule 2-533 within ten (10) days,” but

otherwise denied appellant relief.  In 2007, we denied appellant’s application for leave to
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appeal the post-conviction court’s adverse rulings.  The State did not appeal the post-

conviction court’s ruling granting appellant the opportunity to re-file his motion for a new

trial. 

First Motion for New Trial

In his first motion for new trial, appellant advanced four contentions.  The first

contention was that the State failed to disclose that appellant’s brother, Blake Thomas,

witnessed the shooting.  The second was that Brockington gave inconsistent physical

descriptions of the individual who shot him.  Third, he argued that the State withheld

potentially exculpatory information provided by Lyle.  Fourth, appellant identified the “real”

shooter as Charles Floyd, nicknamed “Namie.”  This motion was filed on April 8, 2002, the

same day the court sentenced appellant.  

Petition for Post-Conviction Relief

In his petition for post-conviction relief, appellant made seventeen separate allegations

of error.  Only a few of these allegations are essential to our analysis, and we will limit our

discussion to these issues only.  They include: trial counsel failing to subpoena Nina Wilson;

failing to call Lyle, Blake Thomas, Alese Turner, and Nina Wilson as witnesses; and failing

to file a timely motion for new trial.  The post-conviction court denied relief on all

allegations except trial counsel’s failure to file a timely motion for new trial.  The post-

conviction court found:
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Trial counsel asserted at the post conviction hearing that he intended to file a

motion for new trial and that he believed that Md. Rule 2-533 , motion for a[2]

new trial, allowed his [sic] to do so within ten (10) days of sentencing.  Trial

counsel’s belief was in error as Md. Rule [4-331] requires that such a motion

be filed within ten (10) days after entry of judgment. 

* * *

In Stovall v. State, 144 Md. App. 711, cert. denied 371 Md. 71 (2002), the

Maryland Court of Special Appeals held that a Petitioner does not need to

show prejudice when trial counsel fails to file a motion for sentence

reconsideration, indicating that a Petitioner is prejudiced solely by being

denied the opportunity to have the motion heard.  Following the holding in

Stovall, supra, this Court finds that Petitioner was denied the opportunity to

file his motion for new trial pursuant to Md. Rule [4-331].  Therefore, relief

on this allegation of error is granted and Petitioner is granted a belated

opportunity to file a Motion for New Trial pursuant to Md. Rule [4-331] 

within ten (10) days after the date of this Statement of Reasons and Order of

Court.   

Second Motion for New Trial

Appellant presented seven bases for a new trial in the second motion for new trial. 

The first was failing to subpoena Nina Wilson.  Second, he contended trial counsel was

ineffective because he failed to check the exhibits sent to the jury room and did not move for

mistrial when an item not admitted into evidence was discovered in the jury room.  Appellant

also asserted that trial counsel was ineffective in failing to cross-examine Brockington more

vigorously.  Fourth, appellant argued that he was prejudiced by trial counsel’s cumulative

errors.  Fifth, he contended that the State, in violation of Brady v. Maryland, 373 U.S. 83

We believe the court meant to reference Maryland Rule 4-331, as this was a criminal2

case.  We recognize Maryland Rule 2-533 also governs motions for new trial, but in civil

actions.  We substitute references to Rule 2-533 with Rule 4-331.
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(1963), failed to produce a potentially impeaching pre-trial statement Lyle made to police. 

Seventh, the State, in violation of Brady, also failed to produce a sketch of the alleged

shooter Nina Wilson drew from memory.  Finally, he incorporated all the arguments he made

in his first motion for new trial. 

At the hearing, appellant presented testimony from Nina Wilson, Darrell Earl

(appellant’s cousin and barber), Dena Thomas (appellant’s cousin), Lyle Jones (trial counsel),

and Dewey Morgan (witness).  The motion court denied relief on each count in a written

order. 

DISCUSSION

Though appellant presented seven bases for a new trial, on appeal, he focuses on only

one issue, and we shall confine our analysis to that issue.  Appellant asserts that his right to

a fair trial was compromised because he was unable to present impeachment evidence

regarding the victim’s drug dealing referenced in Donte Lyle’s and Dewey Morgan’s pre-trial

statements.  The State contends that appellant’s claim was rejected on two separate occasions

by the circuit court, and we should also reject it.  The State also argues that appellant’s

argument is beyond the scope of relief ordered by the post-conviction court, and we should

not consider it.  We will begin our analysis with the latter issue.

The State asserts that we should not address this appeal on its merits because the

principal issue appellant raises on appeal, that his right to a fair trial was compromised

because he was unable to present impeachment evidence regarding the victim’s drug dealing
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in Lyle’s and Morgan’s statements was not raised in his first motion for new trial.  It follows,

according to the State, that because the post-conviction court’s ruling was meant to place

appellant in the same position in which he would have been had his trial counsel filed a

timely motion for new trial, appellant should be limited to the issues raised in his first motion

for new trial.  The State’s argument is essentially a non-preservation argument, but we are

mindful that the post-conviction court did not explicitly announce the purpose or intent

behind its relief.  In the interests of justice, and considering the gravity of appellant’s

situation, we are persuaded that our review of the merits of this appeal would promote both 

the orderly administration of justice and not unduly prejudice the State.  See Jones v. State,

379 Md. 704, 714 (2004) (holding that, where reviewing courts exercise their discretion to

review unpreserved issues under Maryland Rule  8-131, they should determine whether their

action: 1) will work to the unfair prejudice of either party, and 2) whether the exercise of

discretion would promote the orderly administration of justice).  We will, therefore, review

appellant’s claim.

Appellant complains that the State withheld access to Lyle’s and Morgan’s pre-trial

statements to police.  It is undisputed that, prior to trial, Lyle made a statement to police, and

that the prosecution provided a summary of that statement to appellant.  At the hearing on

the second motion for new trial, appellant presented testimony from trial counsel that he was

not provided a transcript or tape of Lyle’s statement.  Instead, the transcript was sent to Valda

Ricks’ office, the public defender who had previously been involved with the case, and not
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to trial counsel, who was a panel attorney.  Appellant contends that Lyle made statements

about Brockington’s drug dealing in that statement.  According to appellant, evidence of

Brockington’s drug dealing was impeachment evidence that was extremely important in a

case where Brockington’s credibility was central to his conviction. 

The summary of Lyle’s statement did not indicate that Brockington was a drug dealer,

but the transcript of the interview did.  At the hearing, appellant advanced the following

argument:

I don't know why the State's Attorney's Office sent this discovery to Valda

Ricks in the Public Defender's Office.  I can guess.  All I know is it didn't get

to the trial lawyer and it's unrefutted [sic] that it didn't get to the trial lawyer. 

So the question becomes, . . . [w]as it disclosed?  I don't think I can say to you

it was disclosed or not disclosed.  I can tell you that the lawyer for, at the time

said it wasn't disclosed.  There's been no contradictory testimony at all about

whether it was disclosed and it's interesting that the document itself tells the

story.  November 29, 2001 was days before the trial date with an intervening

weekend.  It was sent to Valda Ricks.  So it's not just the recollection 10 years

later of a lawyer who looks though his file and says I don't see this document,

there's objective evidence in the court file that it was sent to the wrong place[.]

Now, part two is whether or not it's exculpatory.  Now, here's what['s]

interesting, Your Honor.  The summary report which is in evidence, and this

is I think the key to this whole argument[.]  The police say in their report when

talking about the statement, and that report was disclosed to Mr. Jones with

round one of discovery.  That report talks about two of four pieces of

exculpatory information.  One, the description of somebody else, which is the

same thing that - - a description of somebody and you will see that in the, both

in the transcript of the statement in the police report.

. . . What is not mentioned in the police report summary which [trial counsel]

had, is that Mr. Brockington is a drug dealer which is exculpatory information

and that information is not in the summary report but is in the transcript when

you look at it And number four, and this is the key, is that Dewey Morgan in

here, because Dewey Morgan is mentioned by [Lyle] as being an eyewitness. 
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And nowhere else in the State's file is it mentioned that Dewey Morgan saw

the shooting.  His name is in there, I will concede that, but there's no reference

to it.  There are homicide reports that have later been disclosed that talk about

it, and those are the other exhibits that I handed up to Your Honor that talk

about Mr. Morgan.  But there is no discovery report that talks about Mr.

Morgan.

And I think that both of those things are clearly exculpatory if there's an

eyewitness, that should be disclosed under Brady v. Maryland, the Maryland

Rule, and then going to prong number three.  Is there prejudice?  Well, it's a

single eyewitness case again, Your Honor, and there's another witness and that

witness exculpates [appellant], and that witness has testified to exactly that

before Your Honor under oath today and was not impeached.

Number two, I think the case law is fairly clear that if the victim is a drug

dealer, that that is exculpatory and that certainly there could be prejudice

because the witness - - the lawyer should have and could have had the ability

to cross-examine the victim, the sole identification witness, on his credibility

because maybe because he's a drug dealer he's got a reason, and we heard a

couple of them today.  Maybe it's a mistake, maybe he was high, maybe he is

trying to get the buddy off the corner.  We could go on and on about - - or the

competition, excuse me,- off the corner. 

The circuit court ruled upon this issue, in relevant part:

Defendant complains that the transcript of a statement given to police

by Mr. Lyle was not produced to [trial counsel] until days before the trial. 

Even then, the State sent the tape to an Assistant Public Defender who had

appeared previously for [appellant], not directly to [trial counsel].   As a[3]

result, [appellant] claims that [trial counsel] did not have the statement before

trial.  At the post-conviction hearing, [trial counsel] initially testified about the

transcript of Mr. Lyle’s statement that ‘I think I did get a copy at some point,’

although he did not know if he had it before trial. . . . On cross examination he

It appears that this error of the State’s Attorney’s Office was unintentional.  The3

Assistant State’s Attorney assigned to this case was on sick leave, and another Assistant

State’s Attorney mistakenly believed that the Office of the Public Defender (OPD) was still

appellant’s counsel, when the OPD had been replaced with a panel attorney, to serve as

appellant’s trial counsel. 
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testified that he had the transcript of the statement as part of the State’s

supplemental disclosure before trial. . . . He also had a summary of the

statement provided earlier in discovery and was aware of the existence of an

audio tape of Mr. Lyle’s statement. . . . Based on this testimony, [the Post-

Conviction Judge] found as a matter of fact that [trial counsel] had the

transcript and the information in it in advance of trial.

* * *

In his current motion, [appellant] also contends that ‘[i]f [appellant] had

been shown a copy of [Lyle’s] statement, [appellant] would have been aware

that Mr. Lyle was claiming there was no such person as ‘Namie’ - a claim that

[appellant] would have disputed at trial.’  . . . But that is not what Mr. Lyle

said in his statement.  Mr. Lyle specifically identified the shooter by the

nickname “Namey.” . . . Mr. Lyle described “Namey” and gave information

about where he could be found and his associates. . . . [Appellant’s] current

contention is also contradicted by his own arguments in his initial motion for

new trial, where he stated that his attorney [trial counsel], had been able to

interview Mr. Lyle post-trial and that ‘Mr. Lyle advised that the person who

shot Mr. Brockington is known to him only by the nickname Namie.’ . . . Thus,

[appellant’s] current arguments about the adverse effect of him supposedly

being unaware of what Mr. Lyle had said to the police are inconsistent with

Mr. Lyle’s actual statement and with what [trial counsel] himself argued to the

Court previously.

* * *

Although this argument was not made in [appellant’s] current motion

for new trial, [appellant] also now argues that he was prejudiced by the late

disclosure of the transcript of Mr. Lyle’s statement because the statement

identified Dewey Morgan as an eyewitness to the shooting.  Mr. Morgan

testified at the September 30, 2011 hearing [second motion for new trial] that

he sometimes worked at My Sally’s Place and that he was there the night of the

shooting.  Just before the shooting, he walked from the bar to an address three

doors away and saw Mr. Brockington arguing with another man about drugs. 

He did not see the shooting itself, but he was still on the porch or the stoop of

a house when he heard the gunshots.  He turned and saw Mr. Brockington

fleeing, pursued by the man with whom he had been arguing.  He testified that

[appellant] was not the man he saw arguing with Mr. Brockington.
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In his statement to the police, Mr. Lyle made a passing reference to ‘the

white boy in the bar Duwie’ as a person who might have been at the scene of

the shooting. . . . That reference is far less informative than the detective’s

notes of the interview of Mr. Morgan. . . . Those notes, with some variations

from Mr. Morgan’s testimony on September 30, 2011 [second motion for new

trial], identify Mr. Morgan as having seen the argument before the shooting

and as having seen the event immediately after hearing the gunshots. . . . The

notes that Mr. Morgan gave the ‘same physical description as the one provided

by Ms. Wilson,’ but do not state what that description was. . . . From these

notes, it is plain that the [appellant] had notice of Mr. Morgan’s potential as

a witness independent of Mr. Lyle’s vague mention of him.  [Appellant] has

never disputed that the police notes of investigatory interviews were disclosed

before trial.  Although Mr. Morgan’s testimony may have been helpful to

[appellant] at trial, [appellant’s] effort to use Mr. Morgan as a reason that the

late disclosure of the statement was prejudicial fails. 

Motions for new trial are governed by Maryland Rule 4-331 which provides, in part:

(a) Within Ten Days of Verdict. On motion of the defendant filed within ten

days after a verdict, the court, in the interest of justice, may order a new trial.

(b) Revisory Power.

(1) Generally.  The court has revisory power and control over the judgment to

set aside an unjust or improper verdict and grant a new trial:

(A) in the District Court, on motion filed within 90 days after its

imposition of sentence if an appeal has not been perfected;

(B) in the circuit courts, on motion filed within 90 days after its

imposition of sentence.  Thereafter, the court has revisory power

and control over the judgment in case of fraud, mistake, or

irregularity.

* * *

(c) Newly Discovered Evidence.  The court may grant a new trial or other

appropriate relief on the ground of newly discovered evidence which could not

have been discovered by due diligence in time to move for a new trial pursuant

to section (a) of this Rule:
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(1) on motion filed within one year after the later of (A) the date the court

imposed sentence or (B) the date the court received a mandate issued by the

final appellate court to consider a direct appeal from the judgment or a belated

appeal permitted as post conviction relief;

(2) on motion filed at any time if a sentence of death was imposed and the

newly discovered evidence, if proved, would show that the defendant is

innocent of the capital crime of which the defendant was convicted or of an

aggravating circumstance or other condition of eligibility for the death penalty

actually found by the court or jury in imposing the death sentence; and

(3) on motion filed at any time if the motion is based on DNA identification

testing not subject to the procedures of Code, Criminal Procedure Article, §

8-201 or other generally accepted scientific techniques the results of which, if

proved, would show that the defendant is innocent of the crime of which the

defendant was convicted.

The Court of Appeals has described the proper standard for reviewing denials of

motions for new trial:

The question whether to grant a new trial is within the discretion of the trial

court.  Ordinarily, a trial court's order denying a motion for a new trial will be

reviewed on appeal if it is claimed that the trial court abused its discretion.  We

have expressed that this discretion afforded a trial judge is broad but it is not

boundless. . . .[W]e [have] declared, the abuse of discretion standard requires

a trial judge to use his or her discretion soundly and the record must reflect the

exercise of that discretion.  Abuse occurs when a trial judge exercises

discretion in an arbitrary or capricious manner or when he or she acts beyond

the letter or reason of the law.

Cooley v. State, 385 Md. 165, 175 (2005) (internal citations and quotations omitted). 

Because appellant asserts that Lyle’s and Morgan’s statements were withheld by the State,

we examine the law regarding material non-disclosure of facts to defendants.

In Brady v. Maryland, the Supreme Court held that:
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[T]he suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is material either to guilt
or to punishment, irrespective of the good faith or bad faith of the prosecution.

Brady, 373 U.S. at 87; accord Yearby v. State, 414 Md. 708, 716 (2010); see also Strickler

v. Greene, 527 U.S. 263, 280 (1999) (duty to disclose such evidence applies even when no

request by accused, and encompasses impeachment evidence as well as exculpatory

evidence).  In Yearby, the Court, stated:

“There are three components of a true Brady violation: The evidence at issue
must be favorable to the accused, either because it is exculpatory, or because
it is impeaching; that evidence must have been suppressed by the State, either
willfully or inadvertently; and prejudice must have ensued.”

Yearby, 414 Md. at 717 (quoting Strickler, 527 U.S. at 281-282); see also Ware v. State, 348

Md. 19, 38 (1997) (noting that evidence may be favorable where it provides a basis for

mitigation of sentence, and also indicating that the suppressed evidence should be material);

accord Diallo v. State, 413 Md. 678, 704 (2010).  

As to Lyle’s statement, we are not persuaded that this statement was not provided to

appellant prior to trial.  As described above, the motion court noted that the post-conviction

court found as fact that Lyle’s statement was provided to appellant in the State’s

supplemental disclosure prior to trial.  The court credited trial counsel’s testimony before the

post-conviction court and did not credit trial counsel’s testimony at the second motion for

new trial hearing that he never received the transcript.  Trial counsel testified at the post-

conviction hearing:
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Q: Now, you testified that at some point your [sic] recall receiving Mr. Lyle’s

statement to police, the transcript of that statement, is that correct?

A: Yes.

Q: And that was the State’s Supplemental Disclosure that was filed in this case

and you do recall seeing that before trial, correct?

A: Yes. 

We find no abuse of discretion on the part of the motion court in accepting the post-

conviction court’s finding of fact on this issue as their rulings were based on testimony given

by trial counsel at the post-conviction hearing and its assessment of trial counsel’s

credibility.  As there was no non-disclosure of Lyle’s statement, it follows that there can be4

no Brady violation.

We now move to Morgan’s statements to police.  Appellant principally argues that

Morgan’s statements to police show that he believed Brockington to be a drug dealer and that

See Washington v. State, 191 Md. App. 48, 78-79 (2010) (quoting Morris v. State,4

131 Md. App. 480, 489 (2003):

The most basic rule of appellate review of fact-finding is that of extending

great deference to the fact finder, be it judge or jury.  Appellate judges do not

see or hear the witnesses or have the benefit of any sort of non-verbal

communication.  They are relatively far less able to assess credibility than are

the fact finders on the scene.  Appellate judges, moreover, are not immersed

in the local context and do not get the sometimes inexpressible “feel” of the

case.  They are relatively far less able to weigh the evidence than are the fact

finders on the scene.  The basic rule of fact-finding review, therefore, is that

the appellate court will defer to the fact-findings of trial judge or jury

whenever there is some competent evidence which, if believed and given

maximum weight, could support such findings of fact.  That is the prime

directive.

13



this information could have been used to impeach Brockington’s testimony.  We need not

explore this issue in depth because of the finding that appellant possessed the transcript of

Lyle’s interview with police where he implicated Brockington as a drug dealer.  Accordingly,

any information about Brockington’s drug dealing which may have been present in Morgan’s

statements would have been cumulative of information which appellant already possessed. 

Appellant also intimates that Morgan was an eye-witness to the shooting, and his

presence at the shooting should have been disclosed prior to trial.  Morgan’s presence was,

in fact, disclosed to appellant in Lyle’s interview transcript, which trial counsel admitted

receiving in the State’s supplemental disclosure.  The relevant portion of the interview

transcript provides:

[Detective]: Okay, who else uh, was out there that night when [Brockington]

got shot?

[Lyle]: See Bee he had just came around and holler at me and Blake.  I’m not

even quite sure what the fuck he was doing down there today, Namey.  Only

ones I could remember that was even in the same, who came in the door was

the white boy in the bar Duwie [Morgan].  I seen him come to the door then

this old dude, Blue and the girl that let us in their house.

Lyle makes specific mention of Morgan as someone who was around when the shooting

happened.  As appellant had this transcript, he cannot be said to have been ignorant of

Morgan’s presence at the scene nor of the fact that he may have witnessed the shooting. 

Again, as with Lyle’s statement, there was no material non-disclosure here as appellant

possessed material identifying Morgan as a potential witness to the crime.  Accordingly, we

hold that the motion court was not clearly erroneous in finding that there were no material
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non-disclosures present in this case, and did not abuse its discretion in denying appellant’s

motion for new trial.  We affirm.

JUDGMENT OF THE CIRCUIT

COURT FOR BALTIMORE

CITY AFFIRMED.  COSTS TO

BE PAID BY APPELLANT.
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