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 Appellant Jack Lee Williams seeks our review of the circuit court’s conduct of his 

trial, in the hopes that he may obtain a reversal of his conviction. 

This appeal arises from an assault committed by appellant on his then-girlfriend, 

Keshea Ellison. Appellant was tried and convicted of second-degree assault in the Circuit 

Court for Wicomico County. The circuit court imposed a total sentence of eight years’ 

incarceration. Appellant now appeals his conviction and presents a single question for our 

review: 

Did the circuit court abuse its discretion in allowing the State 

to make multiple improper remarks during closing argument? 

 We answer his question in the negative, and, accordingly, we shall affirm 

appellant’s conviction and shall explain. 

FACTUAL AND PROCEDURAL BACKGROUND 

 On September 26, 2012, what began as a seemingly innocent stroll to procure 

some wine ended in dramatic fashion. Appellant and his then-girlfriend, Keshea Ellison, 

were living together in Salisbury, Maryland. Although they were sharing a roof, Ms. 

Ellison and appellant were in fact in the nascent stages of their relationship, as they had 

only been together for four or five months at the time. Their young relationship, however, 

had already seen a major triumph over adversity. Ms. Ellison was addicted to crack-

cocaine when she met appellant, but it was with appellant’s encouragement that she 

stopped using the drug. 
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 On that September 26 evening, appellant and Ms. Ellison decided to walk from 

their residence to Top Ten, a local liquor store in Salisbury. Appellant started arguing 

with Ms. Ellison regarding her job. Ms. Ellison worked as a housekeeper for a hotel in 

Ocean City. This fact seemed to displease the appellant. The argument grew rather 

pitched because, at one point, appellant threatened to beat Ms. Ellison, which caused her 

to run away from him. He regretted this statement, ran after her, and apologized. The row 

dissipated and peace was momentarily restored. 

This, however, was but a momentary respite. At Top Ten, appellant purchased a 

bottle of wine, which he immediately began to drink. He again started to argue with Ms. 

Ellison regarding her employment as they walked back to their shared home. Ms. Ellison 

had had enough by this point and told appellant that she would “keep [her] job” and that 

she would “work every day [she had] to work.” 

Appellant’s temper flared out of control at this point of the argument. He picked 

Ms. Ellison up, threw her to the ground, placed his knee on her chest, and bit her nose. 

The biting was so forceful that it drew blood. Ms. Ellison, terrified, ran away from 

appellant. She testified that he pursued her holding a four-inch knife. She also stated she 

heard him threaten to kill her. 

Ms. Ellison ran into a nearby restaurant, Brew River. There, she encountered Sean 

Robinson, who was working security for Brew River. Mr. Robinson testified Ms. Ellison 

was extremely upset and had blood streaming down her face. He then looked outside the 

restaurant’s door to see if anyone was in pursuit, and saw appellant approaching the 



 

3 

 

restaurant. Appellant arrived at the doors of the restaurant and was met by Mr. Robinson, 

who sought to ascertain what appellant was doing and for whom he was looking. 

Appellant was unresponsive to Mr. Robinson’s questions, either remaining silent or 

stating something to the effect of “mind your own business”  to Mr. Robinson. Appellant 

then proceeded back to the home and was followed by Mr. Robinson. Mr. Robinson 

summoned the police and waited outside the home for their arrival.  

Appellant was charged by criminal information with several offenses stemming 

from the altercation.1 At a one-day trial held April 24, 2013, the State dismissed all 

charges but the assault charges via a nolle prosequi. The jury convicted appellant of 

second-degree assault, but was unable to reach agreement on the charge of first-degree 

assault. The court declared a mistrial as to that charge, and shortly thereafter, the State 

dismissed that charge by nolle prosequi as well. 

Sentencing was held on September 12, 2013, where the circuit court imposed a 

sentence of eight years’ incarceration on the second-degree assault conviction. Appellant 

timely noted his appeal the following day on September 13, 2013. 

 

 

 

                                              
1 Appellant was charged with first-degree assault, second-degree assault, reckless 

endangerment, wearing and carrying a dangerous weapon with intent to injure, and 

carrying a concealed dangerous weapon. 
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DISCUSSION 

A. Parties’ Contentions 

 Appellant argues his conviction was wrongfully obtained because of improper 

comments made by the State during its closing arguments in the trial. He asks this Court 

to reverse the circuit court’s judgment and grant him a new trial. 

 Appellant asks us to examine for impropriety two sets of comments made by the 

State’s Attorney in his closing arguments. Appellant first attacks a portion of the 

prosecutor’s closing arguments where he discussed Ms. Ellison’s struggles with crack-

cocaine. The State’s Attorney told the jury that 

[A]s to [Ms. Ellison’s] drug use, she could have sat up there 

today and said I’ve never used drugs in my life. I wouldn’t 

have known the difference. You wouldn’t have known the 

difference. I would submit, ladies and gentlemen, that the fact 

she admitted it, that she had a drug problem in the past, and 

that, and she went on to say and I even relapsed after this was 

over is indicative of her honesty. Because she could have lied 

and we wouldn’t have known it. None of us would have 

known it. It shows that she’s a truthful person. 

(Emphasis added). 

The emphasized statements, appellant argues, constitute an improper instance of 

prosecutorial vouching. Because the State’s Attorney vouched for Ms. Ellison without 

corroborative evidence, appellant contends the State inappropriately influenced the jury’s 

credibility determinations regarding her testimony.  

Appellant next focuses on a set of comments and a subsequent exchange that 

occurred at the end of the State’s closing argument: 
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[STATE’S ATTORNEY:] I would submit, ladies and 

gentlemen, that based on the uncontradicted testimony 

in this case, I ask you, based on the uncontradicted 

testimony in this case, that you find the [appellant] – 

[DEFENSE COUNSEL]: Objection. 

[STATE’S ATTORNEY]: – guilty of – 

THE COURT: Basis? Do you want to come forward? 

(Counsel and [appellant] approached the bench and the 

following occurred:) 

[DEFENSE COUNSEL]: Your Honor, I think this 

comes very close to making inappropriate comments 

from the State when he’s talking about uncontradicted, 

once I was willing to let it go, but when it’s twice it 

may leave them with an impression that he’s making a 

comment about the fact that the [appellant] didn’t 

testify. 

[STATE’S ATTORNEY]: The only reason it was said 

twice is because I, the first time I talked about it I said 

the wrong word, I was actually in the process of saying 

I think that you should find the [appellant] guilty, and I 

realized that was coming close to stating my opinion 

that the [appellant] was guilty, which would be 

inappropriate, so I corrected it in midstream and came 

back to say I ask you to find the [appellant] guilty 

based on the uncontradicted testimony. 

THE COURT: Well, testimony can be contradicted 

between the State’s witnesses, and you contended it 

was in closing argument, did you not? 

[DEFENSE COUNSEL]: Yes, Your Honor. 

THE COURT: Overruled. 

(Counsel and [appellant] returned to trial tables and the 

following occurred in open court:) 
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[STATE’S ATTORNEY]: I ask you to find the 

[appellant] guilty of first degree assault and second 

degree assault. Thank you. 

(Emphasis added). 

 The dual references to “uncontradicted testimony” in the State’s Attorney’s 

closing argument, appellant argues, were inappropriate references to his decision to 

exercise his constitutional right to remain silent. Because there were no witnesses to the 

altercation, Ms. Ellison and appellant were the only parties who could testify to that 

event. Appellant argues, therefore, that references to “uncontradicted” testimony were 

commentary on his decision not to testify and implied he was guilty. 

 Taken together, appellant argues the statements had a cumulative effect of 

prejudicing the jury and, accordingly, denying him a fair trial. Because the trial court 

failed to cure the prejudice, appellant requests reversal and a new trial. 

 The State contends first that appellant’s vouching argument fails because it is 

based on evidence in the record. Defense counsel stated in her closing argument that Ms. 

Ellison’s struggles with crack-cocaine raised issues regarding her credibility. The State 

submits that Ms. Ellison had no reason to lie about her addiction struggles, and her 

willingness to testify to those challenges was indicative of her truthfulness. Moreover, the 

State explains that the prosecutor’s argument was drawn from the evidence itself and no 

other improper source. 

 The State also asserts that the references to appellant’s “uncontradicted” testimony 

were proper because not every reference to a defendant’s silence amounts to a 
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constitutionally improper comment. The State asserts that the jury is independent in 

making credibility determinations, especially where it has been instructed regarding 

witness credibility and a defendant’s right to silence. Juries are presumed to follow 

instructions. Accordingly, there was no improper reference to appellant’s right to silence 

because the jury received extensive instructions, and it was an independent assessor of 

credibility. 

 The State concludes by arguing that, even if the comments were improper, the 

evidence supporting the conviction greatly outweighed any improprieties. A new trial, 

according to the State, is not warranted. 

B. Standards of Review 

 Prosecutors are afforded wide latitude in making their closing arguments, but that 

freedom is tempered where the comments made by a prosecutor actually misled the jury 

or were likely to mislead or influence the jury to the prejudice of the accused. See Degren 

v. State, 352 Md. 400, 430–31 (1999) (citations omitted). The determination of prejudice 

is dependent on the unique facts of each case, and the trial judge is committed with the 

sound discretion to determine whether the prosecutor’s comments prejudiced the accused 

or were “simply rhetorical flourish.” See id. (citations omitted). We will not reverse the 

trial court absent an abuse of that discretion that prejudiced the accused. Id. An abuse of 

discretion occurs where no reasonable person would take the view adopted by the trial 

court or where the trial court takes action without reference to any guiding principles and 
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the ruling runs contrary to fact and logic. Beyond Sys., Inc. v. Realtime Gaming Holding 

Co., LLC, 388 Md. 1, 28 (2005). 

C. Analysis 

Our review of the record persuades us that the State’s Attorney’s comments in his 

closing arguments did not prejudice appellant. The State’s Attorney did not vouch for 

Ms. Ellison, but rather, drew a fair inference from her testimony, and, furthermore, did 

not inappropriately comment on appellant’s silence. Moreover, the trial court gave the 

appropriate instructions regarding appellant’s testimonial privileges, further ensuring his 

rights were protected. We discern no abuse of discretion in the trial court’s conduct of the 

trial. 

i. Improper Vouching for a Witness 

The protections against prejudice arising out of a prosecutor’s closing argument 

require that a prosecutor’s arguments be rooted in the evidence presented. We require that 

the closing arguments of counsel “be confined to the issues in the cases on trial, [and] the 

evidence and fair and reasonable deductions therefrom[.]” Spain v. State, 386 Md. 145, 

153 (2005) (quoting Degren, 352 Md. at 429–30). One prohibited form of closing 

argument that is rooted in these protections is the practice of “prosecutorial vouching.” 

See Spain, 386 Md. at 153. This occurs where the prosecutor vouches—for or against—

the credibility of a witness. Id. We disapprove of this practice because it grants the 

imprimatur of the government to a witness’ veracity, and may suggest to the jury that 

there is evidence not presented to the jury that supports the witness’ testimony—to the 
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detriment of the defendant’s right to be tried solely on the evidence presented at trial. Id. 

at 153–54 (quoting United States v. Young, 470 U.S. 1, 18–19). 

 The prosecution remarked on Ms. Ellison’s testimony about her prior drug use in 

an effort to demonstrate that she was a reliable witness. The underlying argument is that 

there was no reason for her to bring up her past drug use because her past struggles with 

crack-cocaine use and the altercation were unrelated to each other. That she did discuss 

her addiction struggles, however, where it was not necessary presents, according to the 

State, a fair inference of her truthfulness from the evidence presented. 

 We think the inference drawn is not outside the bounds of fair argument. In Spain, 

the Court of Appeals found there was error—albeit harmless—where the prosecutor 

vouched for a testifying police officer, stating the officer would suffer adverse 

consequences in his career if it were discovered he perjured himself. Spain, 386 Md. at 

154. The Court explained that if the prosecutor had only commented on the officer’s 

absence of a motive to lie, he would not have improperly vouched for the officer. Id. at 

155–56. The prosecutor’s closing argument did not amount to improper vouching, 

because the comments did not express the prosecutor’s personal belief or any assurance 

as to the officer’s credibility. Id. at 156. The prosecutor erred where he brought up 

adverse career consequences, because that remark invited the jury to consider potential 

evidence that was not presented during trial. Id.; see also Donaldson v. State, 416 Md. 

467, 492 (2010) (holding prosecutor’s statements in closing argument regarding adverse 

career consequences for testifying police officers was improper vouching because it 
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spoke to matters outside the evidence); Sivells v. State, 196 Md. App. 254, 279 (2010) 

(holding improper vouching where prosecutor stated testifying police officers would lose 

their pensions or livelihood if they “made things up.”). 

 The State’s Attorney here, unlike the prosecutors in Spain, Donaldson, and Sivells, 

did not refer to matters outside the evidence. The contested remarks refer only to Ms. 

Ellison’s testimony on cross-examination where she was asked, and she answered 

without reservation, questions regarding her prior crack-cocaine use. Moreover, as in 

Spain, the State’s Attorney merely commented on Ms. Ellison’s lack of motive to lie—a 

remark that the Spain court held permissible. He did not express a personal belief or 

make an assurance regarding Ms. Ellison’s credibility; the remarks are tied to Ms. 

Ellison’s testimony. For instance, the State’s Attorney stated that he would contend “that 

the fact she admitted it, that she had a drug problem in the past, and that, and she went 

on to say and I even relapsed after this was over is indicative of her honesty.” (emphasis 

added). The emphasized language refers to facts in evidence, derived from Ms. Ellison’s 

testimony. The State’s Attorney concluded this contention by stating that “[i]t [i.e., Ms. 

Ellison’s testimony regarding her drug use], shows she’s a truthful person.” Again, the 

prosecutor was referring to Ms. Ellison’s testimony and nothing else. There was nothing 

in this excerpt of the State’s Attorney’s closing argument that could be read to refer to 

facts outside the evidence, unlike in Spain, Donaldson, and Sivells. We determine that the 

State’s Attorney’s statements did not constitute improper vouching of Ms. Ellison to the 

prejudice of appellant. 
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ii. Improper Reference to Appellant’s Right to Remain Silent 

A criminal defendant’s right to remain silent is guaranteed by the Fifth 

Amendment to the United States Constitution2 and Article 22 of the Maryland 

Declaration of Rights.3 Although the Court of Appeals has stated that Article 22 is in pari 

materia with the Self-Incrimination Clause of the Fifth Amendment, the Court has 

interpreted the protections of Article 22 to be more comprehensive than the Fifth 

Amendment. See Marshall v. State, 415 Md. 248, 259 (2010). The right to silence is 

liberally construed by the courts of this State “to give fullest effect to this immunity[.]” 

Crosby v. State, 366 Md. 518, 527 n.8 (2001) (citations and internal quotation marks 

omitted). Consonant with this right is the prohibition of commentary by the prosecution 

regarding the defendant’s silence or failure to testify. Marshall, 415 Md. at 261.  

 Our review of the applicable cases persuades us that the State did not improperly 

refer to appellant’s silence in contravention of his constitutionally guaranteed right. The 

cases where the right was infringed generally considered a much clearer reference or 

allusion to a defendant’s silence. 

                                              
2 “No person shall be . . . compelled in any criminal case to be a witness against 

himself . . . .” U.S. CONSTITUTION amend. V. 

3 “We, the People of the State of Maryland . . . declare . . . [t]hat no man ought to 

be compelled to give evidence against himself in a criminal case.” MD. DECLARATION OF 

RIGHTS pmbl. & art. 22. 
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 An early case, Smith v. State, 169 Md. 474, 476 (1936), held that the State’s 

Attorney, during closing arguments in a trial for bastardy, made improper remarks about 

the defendant’s silence. While making his closing argument, the State’s Attorney stated, 

while turning and pointing at the defendant, that “‘this defendant has sat here all during 

the trial and has not denied his fatherhood.’” Id. Although the remark was determined to 

be harmless error, the Court of Appeals explained that there could “be no question of the 

impropriety of this remark, as it was susceptible of the inference by the jury that they 

were to consider the silence of the [defendant] in the face of the accusation of the 

prosecuting witness as an indication of his guilt.” Id. (emphasis added).  

 A case of more recent vintage, also featuring a defendant named Smith, explained 

that the 1936 Smith case set forth the test for evaluating remarks regarding a defendant’s 

right to silence—whether the remark is “susceptible of the inference” by the jury that it 

was to consider the defendant’s silence as indicative of his guilt. See Smith v. State, 367 

Md. 348, 354 (2001) (quoting Smith, 169 Md. at 476). Employing that test, the 2001 

Smith court evaluated the remarks made by the State’s Attorney in a burglary case. Id. at 

351. The defendant stood accused of burglarizing a home and stealing a number of items, 

including several leather goods. Id. at 351–52. The defendant did not testify, and the 

State’s Attorney riveted his attention on that fact, stating in his closing argument: “What 

explanation has been given to us by the defendant for having the leather goods? Zero, 

none.” Id. at 352 (emphasis added). The Court of Appeals found those remarks met the 
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“susceptible of the inference” test because “the prosecutor referred to the failure of the 

defendant alone to provide an explanation.” Id. at 358. (emphasis added). 

 A 1992 Court of Appeals case examined, in dictum, a rather gross violation of a 

defendant’s right to not testify. In Woodson v. State, 325 Md. 251 (1992), the defendant 

in a capital case elected not to testify. Id. at 265. In his closing argument, the State’s 

Attorney, while pounding upon the witness stand, pointed toward the defense’s trial table 

and remarked that the defendant had sat at that table for the entire trial, and that he had 

offered “bologna from that trial table” and not evidence. Id. The Court, having resolved 

the appeal on other issues presented, simply explained that the prosecution “invited 

attention to the fact that [defendant] did not testify[,]” and that the “bologna” reference 

regarding evidence presented by the defendant may have permitted the jury to “glean[] 

from that sharp contrast that it might infer guilt from [defendant’s] silence.” Id. at 267. 

 Most recently, the Court of Appeals considered the aforementioned cases in 

Marshall v. State, 415 Md. 248, 261–64 (2010). There, the defendant elected not to 

testify and the prosecutor made clear references to that fact. Id. at 263. In closing 

argument, the State’s Attorney stated that “[defendant] did not take the stand” and “[w]e 

don’t have [defendant’s] thoughts[.]” Id at 255–56, 263–64. The Court of Appeals 

determined these comments to be much clearer references to the defendant’s silence than 

those in both Smith cases and Woodson, and, accordingly, held that those comments 

“impinged on the defendant’s rights under Article 22[.]” Id. at 263–64. 



 

14 

 

 The remarks made by the State’s Attorney in the present case were not susceptible 

of the inference by the jury that it was to consider appellant’s silence as indicative of his 

guilt. The present case is distinguishable from the aforementioned cases. First, there was 

no direct reference to the defendant or his decision not to testify. In the Smith cases and 

Marshall, the prosecutor explicitly mentioned the defendant in the contested remarks. 

That is not present here. Second, there was no direct reference to appellant’s failure to 

testify here as there was in Smith (1939), Woodson, and Marshall. 

 Furthermore, we have previously explained that a prosecutor’s comments 

regarding the State’s uncontradicted evidence is not necessarily an attack on a 

defendant’s right not to testify. See Williams v. State, 137 Md. App. 444, 457–58. There, 

we held that improper remarks were not made because the jury was instructed regarding 

its freedom to accept or reject whether evidence was uncontradicted, and whether that 

uncontradicted testimony was credible. In addition, the jury was instructed as to the right 

of the defendant not to testify; no objections were taken to those instructions by the 

defense. Id. at 458. We emphasized that we presume juries follow the instructions of trial 

judges. Id. at 459. 

 The present case is like Williams. The jury here received instructions regarding the 

acceptance of evidence as uncontradicted, the credibility of such evidence, and most 

significantly, instructions regarding the appellant’s “absolute, constitutional right not to 

testify.” Because we presume juries follow the instructions of trial judges, we think the 

jury here did just that and gave as much or as little weight to the testimony of Ms. Ellison 
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and the other witnesses as it deemed necessary. Moreover, that presumption and the 

language of the instruction regarding appellant’s right not to testify persuades us that the 

jury was not inappropriately swayed by the brief reference to “uncontradicted 

testimony”—a remark that came in rebuttal closing argument after appellant’s trial 

counsel questioned the credibility of Ms. Ellison and the consistency of her testimony. 

 The State’s Attorney neither vouched improperly for Ms. Ellison, nor did he make 

an inappropriate reference to appellant’s decision not to testify. Because we hold that 

neither of these statements constituted improper closing argument, we also hold that the 

circuit court committed no abuse of discretion where it permitted the contested remarks 

during the State’s closing argument. 

JUDGMENT OF THE CIRCUIT COURT FOR 

WICOMICO COUNTY AFFIRMED. COSTS TO 

BE PAID BY APPELLANT. 


