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Appellee, Calvert Tract LLC (“Calvert Tract”), is the owner of a 35.71 acre parcel 

of vacant property within the R55 zone1 in Prince George’s County, located within the 

boundaries of the Town of Riverdale Park and the City of College Park.  It submitted an 

application to the Prince George’s County Planning Board (“the Planning Board”) seeking 

to rezone the property to a Mixed Use Town Center (“MUTC”)2 zone.  Following a 

                                                           
1 Sec. 27-430. R-55 Zone (One-Family Detached Residential). 

 

(a) Purposes. 

(1) The purposes of the R-55 Zone are: 

(A) To provide for and encourage variation in the size, shape, and 

width of one-family detached residential subdivision lots, in order to 

better utilize the natural terrain; 

(B) To facilitate the planning of higher density one-family 

residential developments with small lots and dwellings of various 

sizes and styles; 

(C) To encourage the preservation of trees and open spaces; and 

(D) To prevent soil erosion and stream valley flooding. 
 

2 Sec. 27-546.09.  Purposes. 

 

(a) The specific purposes of the M-U-TC Zone are: 

(1) To create with the community a development framework that can capitalize 

on the existing fabric of the County’s older commercial/mixed-use centers and 

corridors. 

(2) To promote reinvestment in, and the appropriate redevelopment of, older 

commercial areas, to create attractive and distinctive community centers for 

shopping, socializing, entertaining, living, and to promote economic vitality. 

(3) To promote the preservation and adaptive reuse of selected buildings in older 

commercial areas. 

(4) To ensure a mix of compatible uses which compliments concentrations of 

retail and service uses, including institutional uses, encourages pedestrian activity, 

and promotes shared parking. 

(5) To provide a mix of commercial and residential uses which establish a safe 

and vibrant twenty-four hour environment. 

         (continued . . .) 
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recommendation from its technical staff and hearings, the Planning Board approved the 

rezoning with conditions.  The County Council of Prince George’s County, sitting as the 

District Council (“District Council”) for zoning matters, conducted several days of 

hearings and later approved the rezoning application with conditions.  Appellants, four 

homeowners, Jayson Amster, Tassie Hanna, Ronald Willoner and Kate Kelly, filed a 

petition for judicial review in the Circuit Court for Prince George’s County against the 

District Council and Calvert Tract, raising several challenges to the rezoning application.  

The circuit court affirmed the District Council’s decision.  Thereafter, appellants appealed 

to this Court, presenting the following four issues which we have rephrased:3    

                                                           

(. . .continued) 

(6) To establish a flexible regulatory framework, based upon community input, 

to encourage compatible development and redevelopment, including shared 

parking facilities, that will enhance the Town Center. 

(7) To preserve and promote those distinctive physical characteristics that are 

identified by the community as essential to the community’s identity, including 

building character, special landmarks, small parks and other gathering places, and 

wide sidewalks. 
 
3   Appellant’s original questions were: 

 

[I]. Whether the District Council erred in deciding it was not a denial of 

fundamental fairness guaranteed by the 14th Amendment to the United States 

Constitution and Article 24 of the Maryland Declaration of Rights to employ 

the M-U-T-C Rezoning protocol of County Code 12-198 ff which does not 

permit denial of a rezoning application by the planning board and requires 

the District Council to give preferential treatment to the planning board’s 

resolution?  

 

[II]. Whether the District Council’s adoption of the planning board’s 

resolution for the specific findings of fact and conclusions violated the 

requirements of County Code §27-141 and the obligation to determine 

adjudicative facts through quasi-judicial proceedings? 

(continued . . .) 
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1. Whether Prince George’s County Zoning Code §27-198.03 constitutes an 

unconstitutional denial of due process because it does not permit the Planning 

Board to deny a MUTC rezoning application. 

 

2. Whether the District Council erred in adopting the Planning Board’s 

findings of fact and conclusions.  

 

3. Whether the District Council erred in refusing to remand the application 

back to the Planning Board when its Resolution was transmitted to the 

District Council more than 105 days after the release of the rezoning 

application for public inspection. 

 

4. Whether Calvert Tract failed to comply with the ethics affidavit 

requirements of State Gov’t §15-8294.  

 

For the reasons that follow, we shall affirm the judgment of the circuit court.   

 

FACTUAL AND PROCEDURAL HISTORY 

  

This appeal arises from an application of appellee, Calvert Tract, seeking the 

rezoning of property it owned from a R-55 zone to a MUTC.  Calvert Tract submitted its 

application to the Planning Board on October 14, 2011.  The Technical Staff recommended 

approval of the application and the Planning Board scheduled a hearing on December 15, 

2011.  The hearing was continued to January 12, 2012 at the request of the Town of 

                                                           

 

(. . . continued) 

[III].  Whether the District Council erred when it considered the Planning 

Board’s resolution delivered more than 105 days from the release of the 

rezoning application for public inspection of County Code §27-198.03(b)? 

     

[IV]. Whether the Applicant’s failure to comply with the ethics requirements 

of SG §15-829 ff by not filing proper ethics affidavits in the application case 

file or with the clerk of the District Council demands that the ordinance be 

voided? 
 

4 State Gov’t §15-829 has been recodified since the filing of appellant’s brief to Maryland 

Code, General Provisions Article §5-833.  
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Riverdale and the Town of University Park, to allow for additional time to review the 

documents submitted and discuss the proposed plan with Calvert Tract.  During the  

January 12, 2012 hearing, a homeowner filed a motion for another continuance which the 

Planning Board denied.  The Planning Board considered testimony from the Technical 

Staff, counsel for the applicants, the affected municipalities, and more than fifty residents.  

The Planning Board held a second hearing on February 2, 2012, in order to accommodate 

the extensive evidence presented.  The additional hearing date was intended by the Board 

to allow members of the Board to review the conditions and consider their intent and 

legality.  At the February 2, 2012 hearing, the Planning Board considered additional 

testimony from the Planning Staff, counsel for Calvert Tract, the municipalities and more 

affected residents.  On February 16, 2012, the Planning Board recommended approval of 

Calvert Tract’s application with conditions by adopting Resolution 12-09 (“the Planning 

Board’s Resolution” or “the Resolution”), a ninety-seven page document detailing its 

reasoning and conclusions.  The Resolution was transmitted to the District Council on 

February 21, 2012.   

 Following the transmittal of the Resolution, additional hearings were conducted by 

the Council.  Over the course of five days, the District Council heard testimony, under oath, 

from all of the parties; the People’s Zoning Counsel, Mr. Stan Brown, (“Mr. Brown”), the 

City of College Park, and residents of effected communities (including appellants Amster, 

Willoner and Kelly).  Questions were posed by the District Council, and many witnesses 
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were cross examined.5  On July 12, 2012, the District Council voted 7-2 to approve the 

rezoning application with conditions in the case of A-10018 (Cafritz Property).  Thereafter, 

the District Council issued its decision, adopting the factual findings and recommendations 

of the Planning Board and approving the application subject to conditions.    

Appellants filed a Petition for Judicial Review in the Circuit Court for Prince 

George’s County, only naming the District Council and Calvert Tract as appellees.  The 

circuit court affirmed the District Council’s decision, whereupon appellants noted a timely 

appeal to this Court.   

 Additional facts shall be provided, infra, to the extent they prove relevant in 

addressing the issues presented. 

STANDARD OF REVIEW  

 On review of a circuit court’s judicial review of an administrative agency’s decision, 

we examine the agency’s findings, not the circuit court’s.  Mombee TLC, Inc. v. Mayor and 

City Council of Baltimore, 165 Md. App. 42, 54 (2005).  “‘In regards to findings of fact, 

the [reviewing] court cannot substitute its own judgment for that of the agency and must 

accept the agency’s conclusions if they are based on substantial evidence and if reasoning 

minds could reach the same conclusion based on the record.’”  Lee v. Maryland Nat’l 

                                                           
5 At the request of the Chairwoman of the District Council, Mr. Brown explained the 

process for cross-examination: “After the staff gives its orientation, elected officials will 

be allowed to come up and speak for three minutes.  They can be cross examined by 

anyone.  But there direct examination will be limited to three minutes.  Cross examination  

can go on forever by anyone.  Any lawyer who wants to cross examine a witness is allowed, 

in an evidentiary process, to cross examine that person on everything they talk about during 

that three minutes, and every lawyer in the room can ask them questions.”  
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Capital Park & Planning Com’n, 107 Md. App. 486, 492 (1995) (quoting Columbia Road 

Citizens’ Ass’n v. Montgomery County, 98 Md. App. 695, 698 (1994)) (modifications in 

original). 

It is well established that the Due Process Clause of the 14th Amendment of the 

U.S. Constitution6 and Article 24 of the Maryland Declaration of Rights7 prohibit the 

deprivation of a life, liberty or property interest.  See Levinson v. Montgomery Cnty., 95 

Md. App. 307, 311 (1993) (reviewing whether a zoning ordinance violates a party’s due 

process rights under the 14th Amendment of the U.S. Constitution and Article 24 of the 

Declaration of Rights); see also Ross v. Mr. Lucky, LLC, 189 Md. App. 511, 522 (2009).   

DISCUSSION 

I. Preservation of the Issues 

 

First, we must address appellees’ argument that two of appellants’ four issues were not 

preserved for our review.  Specifically, they argue that issue one, appellants’ challenge 

regarding the constitutionality of Prince George’s County Zoning Code §27-198.03 

[hereinafter “Zoning Code”], and issue three, appellants’ argument regarding the Planning 

Board’s failure to transmit its recommendation within 105 days, were not raised by 

appellants before the Planning Board or the District Council.  Appellees concede that other 

                                                           
6 “. . . No State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any person of life, 

liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.”  U.S. Const. amend. XIV. 

 
7 “That no man ought to be taken or imprisoned or disseized of his freehold, liberties or 

privileges, or outlawed, or exiled, or, in any manner destroyed, or deprived of his life, 

liberty or property but by the judgment of his peers, or by the Law of the land.” 
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individuals may have raised those issues, but assert that appellants neither raised nor joined 

in their objections, thereby barring them from embracing the arguments here.   

The Court of Appeals explained the general rule regarding appellate review of 

administrative decisions in Cicala v. Disability Review Board for Prince George’s County, 

288 Md. 254, 262 (1980): 

A party who knows or should have known that an administrative agency has 

committed an error and who, despite an opportunity to do so, fails to object 

in any way or at any time during the course of the administrative proceeding, 

may not raise an objection for the first time in a judicial review proceeding. 

 

“Under settled Maryland law, appellate review of administrative decisions is limited to 

those issues and concerns raised before the administrative agency.”  Capital Commercial 

Properties, Inc. v. Montgomery Cnty. Planning Bd., 158 Md. App. 88, 96-97 (2004) (citing 

Mayor & City Council of Rockville v. Woodmont Country Club, 348 Md. 572, 582 n.3 

(1998)).  As the Court of Appeals has explained: 

‘A reviewing court usurps the agency’s function when it sets aside the 

administrative determination upon a ground not theretofore presented and 

deprives the [agency] of an opportunity to consider the matter, make its 

ruling, and state the reasons for its action.’ We do not allow issues to be 

raised for the first time in actions for judicial review of administrative agency 

orders entered in contested cases because to do so would allow the court to 

resolve matters ab initio that have been committed to the jurisdiction and 

expertise of the agency.  Delmarva Power & Light Co. v. Public Service 

Comm’n of Md., 370 Md. 1, 32, 803 A.2d 460, 478 (2002) (citations omitted). 

 

Id. at 96-97.        

This Court addressed a similar preservation issue as the instant case in Meadowridge 

Indus. Center Ltd. Partnership v. Howard County, 109 Md. App. 410 (1996).  There, the 

defendant applied to the Howard County Zoning Board for approval to build a solid waste 
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transfer station on its property.  Id. at 418.   In order to build the facility, it had to comply 

with the county solid waste management plan.  Id. at 416.  Before the Zoning Board, 

another organization, Blue Stream, objected to consideration of the defendant’s 

application, asserting that the Howard County solid waste management plan was not 

validly passed and therefore, the Zoning Board could not make a decision based on the 

invalid plan.  Id. at 420.  The Zoning Board denied the motion, and after conducting the 

required hearing, approved the defendant’s application.  Meadowridge appealed to the 

circuit court, which affirmed.  Id.  Before this Court, Meadowridge challenged the validity 

of the county solid waste plan and in response, the defendant asserted that this issue was 

not properly preserved.  Id.  It argued that while Blue Stream had challenged the plan’s 

validity before the Zoning Board it was not a party to the appeal, and therefore, 

Meadowridge could not raise the issue before this Court.  Id.   

  We began by differentiating the circumstances of the case from those in Cicala, 

supra, 288 Md. 254.   

In Cicala, the issue raised by the appellant had never been raised before, or 

decided by, the administrative agency. By contrast, in the case sub judice, 

the issue of the validity of the Howard County Solid Waste Management Plan 

was raised before, and decided by, the Zoning Board; the only problem is 

that the appellant in this appeal-Meadowridge-was not the party that raised 

the issue. Thus, we must determine whether Meadowridge’s failure to raise 

the issue of the validity of the plan in the Zoning Board’s proceedings bars it 

from raising the issue in the case sub judice, even though the issue was raised 

by another party in the administrative proceedings. 

 

Meadowridge, 109 Md. App. at 421.  We continued, holding that the issue was preserved 

for our review predicated on the rationale underlying the preservation requirement.  We 

opined that the reason an issue must be raised in administrative proceedings first is to give 
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the agency an opportunity to consider and decide the issue.  Id.  We held that because the 

issue of the county’s solid waste plan’s validity was raised before and decided by the 

Zoning Board, even though it was by a different party than the one appealing, the matter 

was preserved.  Id.  

 Returning to the instant case, and applying the reasoning from Meadowridge, we 

conclude that issue three was preserved while issue one was not.  We will explain our 

reasoning for each issue below. 

A. Issue one is not preserved 

Appellants argue that the wording of Prince George’s County Zoning Code           

§27-198.03(b)8 “creates a clear presumption in favor of the applicant by not permitting 

denial of an application by the Planning Board or the technical staff of Park and Planning.”  

They contend that this denies anyone opposing a zoning application due process.  In 

response to appellees’ assertion that the issue was not preserved, appellants cite to their 

record extract to establish preservation.  The extract page cited to was an excerpt of the 

April 11, 2012 hearing before the District Council.  However, the excerpt failed to reflect 

who was speaking.  Notably, appellants’ record extract failed to include the District 

                                                           
8 Prince George’s County Zoning Code §27-198.03(b) provides: 

(b) Planning Board action. 

  (1) The Planning Board may recommend approval, or approval with 

modifications, of the proposed M-U-TC Zone.  The Planning Board shall 

take action, by resolution adopted at a regularly scheduled public meeting, 

not more than forty-five (45) days after the close of the hearing record.  The 

Planning Board shall transmit its recommendation to the District Council 

within one hundred five (105) days of the release for public inspection. 
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Council decision, the complete Planning Board Resolution and included only a selected 

thirty-three pages from a two hundred and fifteen page hearing transcript.  Since appellants’ 

record extract was not helpful in resolving this issue, we turned to the complete record, 

which revealed the speaker was People’s Zoning Counsel, Mr. Brown. Mr. Brown, who 

was not a party9, expressed his concerns with the zoning application.  He explained that 

Mr. Manzi, counsel for the city of College Park, was unable to speak at the last hearing, so 

he attempted to raise several of the issues he believed Mr. Manzi would have raised.     

MR. BROWN:  I have made every opportunity to meet and discuss with 

anyone who wanted to talk about this case.  As People’s Zoning Counsel, it 

is my obligation to “assist in an understanding of the case,” as complicated 

as this may be, and to attempt to educate both myself and all of the other 

persons involved in the case.  And, so, I have attempted to do that.  

  

 Now, with regards to the arguments that have been made here today, 

I’m going to try to go down the list of everything that I have heard today and 

read in this case concerning these arguments and give my view as it relates 

to their merit.  

 

Mr. Brown’s concerns included the Planning Board’s alleged failure to transmit its 

resolution to the District Council within 105 days.  Additionally, Mr. Brown noted that the 

Planning Board indicated its options under the statute were to either approve or approve 

with modifications, and that it proceeded under the mistaken belief that it could not deny 

Calvert Tract’s application.  Mr. Brown also speculated on whether the MUTC zone was 

                                                           
9 The purpose of the Peoples Zoning Counsel is “[t]o protect the public interest and achieve 

a full and fair representation of relevant issues.”  Zoning Ordinance §27-139.01.  He or she 

may “appear on behalf of the interest of the public in general[.]”  Zoning Ordinance         

§27-139.01(a).  While the People’s Zoning Council may provide education and assistance, 

he or she may only do so “[w]ithout becoming a party to any judicial or administrative 

proceeding[.]”  Zoning Ordinance §27-139.02. 
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the correct classification Calvert Tract should be seeking, and identified several parties 

who joined in this inquiry.  None of appellants were identified as joining in the objection.  

Following Mr. Brown’s remarks, several District Council members posed questions to him 

regarding the procedural issues he raised, but none referenced the Planning Board’s ability 

to deny the application.  Based on our review of the record, the District Council discussed 

at length the 105 day deadline and whether the MUTC Zone was the proper one for Calvert 

Tract to seek.  Furthermore, the Chairwoman made a motion to remand the case back to 

the Planning Board based on procedural issues:     

Chairwoman:  At this point, I am going to – I’m going to make a motion that 

we do send this back to the Planning Board to clean up the problems. . . . 

Now I will say that it is my opinion that the M-U-TC zone is problematic and 

I personally will be working to clean this up because we should not be in this 

situation because of, you know, errors that obviously were not seen before, 

and we have the opportunity to fix those.  

 

After further discussion, the motion failed 6-3, with three Councilmembers voting in favor 

of the motion and six voting against it.     

Notwithstanding appellants’ failure to preserve the issue, the Planning Board clearly 

had authority to recommend the grant or denial of the MUTC application.  The contested 

ordinance states that the Planning Board “may approve or approve with conditions.”  It 

does not indicate that the Board must approve all applications.  Furthermore, an 

interpretation that the Planning Board was only authorized to approve applications would 

render the Planning Board useless.  Applications could initially be reviewed by the District 

Council, without the need for the Planning Board to make a recommendation, as a blanket 

practice of approving all applications would mean the Board would essentially serve no 
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purpose.  Considering the County Zoning Code as a whole, it is clear that the Planning 

Board and the District Council all have authority to deny, approve, or approve with 

conditions, any application.10  The Planning Board may recommend approval if an 

application meets the requirements for approval.  However, if, after reviewing the evidence 

before it, the Planning Board finds that the application does not, it may also recommend 

denial of an application.  Likewise, the District Council may deny or approve an application 

based on the record before it.  Here, the District Council considered the evidence and heard 

testimony before approving the application.  Its approval was not predicated upon a 

mistaken practice of approving all applications.  As will be addressed infra, the Planning 

Board and the District Council each engaged in a quasi-judicial process before rendering 

its findings.       

B. Issue Three is preserved  

Appellants’ third issue, regarding the 105 day deadline, asserts that the matter 

should be remanded back to the Planning Board because its recommendation was 

                                                           
10 Other sections of the Prince George’s County Zoning Code don’t reference denial or 

approval, but this Court and the Court of Appeals have acknowledged the ability to do so.  

As illustration, Part V., Division 2, of the Zoning Code, which governs Specific Residential 

Zones, makes no explicit reference to the Planning Board’s ability to deny or approve an 

application, but this Court and the Court of Appeals has recognized that the Planning Board 

clearly has authority to make a recommendation of denial or approval.  In Bujno v. 

Montgomery Cnty. Council, 243 Md. 110, 113 (1966), the Court of Appeals reviewed a 

case that was appealed after the Planning Board recommended denial of an application to 

rezone a tract of land to R-H, and the District Council approved the application.  See also 

Kramer v. Bd. of Cnty. Comm’rs for Prince George’s Cnty., 248 Md. 27, 28 (1967) 

(upholding the District Council’s denial of a rezoning application from a R-R to an R-H 

zone, which relied upon the Planning Board’s recommendation of denial);  MacDonald v. 

Bd. of Cnty. Comm’rs for Prince George’s Cnty., 238 Md. 549, 553 (1965).  
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transmitted to the District Council more than 105 days later.  As explained above, while 

appellants did not raise this issue before the Planning Board or the District Council, the 

People’s Zoning Council, who is not a party to the proceedings, raised it.  After the motion 

was made to remand the matter back to the Planning Board, some Council members 

expressed concern that the request to remand was just a tactic to delay consideration of the 

application.  Others opined that while it may be appropriate to remand back for more 

substantive concerns, the timing delay was not severe enough to warrant it.  The District 

Council ultimately voted against the motion, deciding that the timing issue was not fatal to 

the application and refused to remand the case back to the Planning Board.  Since this 

matter was raised and decided by the District Council, we conclude that this issue was 

preserved.  We shall now address the merits of appellants’ appeal.          

II. District Council’s adoption of the Planning Board’s Resolution  

 

Appellants argue that the District Council failed to render specific findings of fact 

and conclusions and that its reliance on the Planning Board’s Resolution was improper.  

Appellees respond that the District Council may adopt and incorporate the findings of the 

Planning Board and that the District Council clearly articulated its specific findings in its 

21 page decision. 

Prince George’s County Zoning Code §27-141 provides:   

 

The final decision in any zoning case shall be based only on the evidence in 

the record, and shall be supported by specific written findings of basic facts 

and conclusions.  In addition, the Council may take judicial notice of any 

evidence contained in the record of any earlier phase of the approval process 

relating to all or a portion of the same property, including the approval of a 

preliminary plat of subdivision. 
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Appellants rely on this Court’s opinion in Rodriguez v. Prince George’s County, 79 

Md. App. 537 (1989).  There, the District Council approved an application to rezone a track 

of land in Beltsville, from a Rural Residential zone to an Employment Institutional Area 

zone.  Id. at 539.  As required by the Zoning Ordinance, the matter was first presented 

before the Planning Board, which recommended approval subject to nine conditions.  Id. 

at 544.  The Planning Board’s recommendation did not include any detailed factual 

findings.  Id.  Following a hearing on the matter, and amendments to the application, the 

District Council approved the rezoning application.  Id. at 547.  In its written 

recommendation, it recited the procedural history of the application, and included three 

“WHEREAS” clauses which included no specific factual findings but indicated that the 

Council was adopting the recommendations, findings and conclusions of the Planning 

Board.  Id.  The opponents to the application appealed to the circuit court, which affirmed, 

finding that the District Council’s written decision was clear that the basis of its approval 

was the Planning Board’s recommendation.  Id. at 548. 

 We began by reiterating the Court of Appeals’ caution regarding adopting the 

findings of others. 

Although this is not a practice to be encouraged, we are not prepared to rule, 

as a matter of law, that the District Council may not, in a specific case, 

comply with the statutory requirement to make written findings of basic facts 

and conclusions by incorporating into its order specific findings of basic facts 

and conclusions of either the Planning Board or the Technical Staff by 

specific reference to those findings.   
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Id. at 549 (quoting Montgomery v. Bd. Of Co. Comm’rs, 256 Md. 597, 603 (1970) 

(emphasis omitted)).  This Court continued, explaining that when the Council incorporates 

or adopts the findings of others, it must ensure that “the findings it proposes to adopt 

comply with the statutory requirements of specificity.”  Id.  After reviewing the statutory 

guidelines for the findings necessary to approve the application, we concluded that the 

District Council’s opinion did not specifically address the requirements or make any factual 

findings.  Id. at 550.  The Council’s opinion was “wholly conclusory and [took] no account 

whatever of the specific concerns and issues raised by the parties, the Technical Staff or 

the Zoning Hearing Examiner.”  Id.  Observing that we could not determine whether there 

was sufficient evidence to support the rezoning given the lack of clearly articulated 

findings, we reversed the circuit court’s ruling and remanded the matter back to the District 

Council.  Id. at 551.  

An M-U-TC Zone is one  that is intended to promote reinvestment in an area, reuse 

older commercial buildings, and ensure that there is a mix of compatible residential and 

commercial uses of a piece of land.   See Zoning Code §27-546.09.  In the case at bar, the 

Zoning Code §27-198.05 provides the requirements for M-U-TC Zone approval:  

(a) Criteria for approval. 

(1) Prior to approving the M-U-TC Zone, the Council shall make 

the following findings: 

(A) The entire Map Amendment, including the 

Development Plan, is in conformance with the purposes and 

other requirements of the M-U-TC Zone; 

 

(B) Adequate attention has been paid to the 

recommendations of Area Master Plans and the General Plan 
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which are found to be applicable to property within the 

proposed M-U-TC Zone; 

 

(C) An approved Master Plan recommends a mixed use 

town center zone or the area is demonstrated to be an older, 

substantially developed mixed-use community; 

 

(D) The Town Center Development Plan will provide a 

flexible regulatory environment that will support 

redevelopment and development interests in the area and 

protect the character of the older mixed use center; and 

 

(E) The M-U-TC Zone boundaries are contiguous with no 

land in a different zone remaining solely within the approved 

M-U-TC Zone boundaries.   

 

In their brief, appellants argue that the District Council’s adoption of the Planning 

Board’s facts and conclusions “left the public and the court to guess exactly what parts of 

the Resolution satisfied the findings of fact and conclusions of the District Council.”  We 

disagree.  The Planning Board’s Resolution is a 97 page document – the majority of which 

was dedicated to addressing the numerous required findings and their factual bases.  We 

find it curious that appellants’ record extract included only eleven pages of the Resolution, 

which discussed several self-imposed conditions of the applicant, and failed to include the 

entire resolution.  Beginning on page eight of the Resolution, the Planning Board includes 

a section entitled “REQUIRED FINDINGS FOR APPROVAL OF THE M-U-TC ZONE.”  

The Board then quoted each requirement enumerated in §27-198.05, provided Calvert 

Tract’s justification for why it met the requirement and then explained the findings which 

supported its conclusion that the requirement was satisfied.  The Planning Board went so 

far as to cross reference other statutes of the Code.   This is in stark contrast to the 
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circumstances of Rodriguez, where the Planning Board indicated no factual findings and 

the Council adopted the Board’s “findings”.  Also unlike Rodriguez, here, the Board 

included and addressed the concerns of opponents to the rezoning and in some instances 

quoted letters from nearby towns opposing the rezoning.  Additionally, following receipt 

of the Planning Board’s detailed factual findings, the District Council held its own several 

day hearing where it heard testimony and received evidence.  Based on the record, it is 

evident that the Board provided sufficient findings supported by the evidence presented.  

Accordingly, the Council did not err in its adoption of these findings.   

Additionally, appellants contend that the Planning Board did not reach its 

conclusions based on a quasi-judicial proceeding.  Therefore, since the District Council 

adopted the Planning Board’s conclusions, its conclusions were not based on a quasi-

judicial process.  The Court of Appeals has previously explained the nature of a quasi-

judicial process.   

The outcome of the analysis of whether a given act is quasi-judicial in nature 

is guided by two criteria: (1) the act or decision is reached on individual, as 

opposed to general, grounds, and scrutinizes a single property, 169 Md. App. 

at 666–69, 906 A.2d at 422–23; and (2) there is a deliberative fact-finding 

process with testimony and the weighing of evidence. 169 Md. App. at 668–

71, 906 A.2d at 423–24. The Armstrong III court emphasized the fact-finding 

process as the most weighty criterion, id. at 668–69, 906 A.2d at 423 (quoting 

Montgomery County v. Woodward & Lothrop, Inc., 280 Md. 686, 712, 376 

A.2d 483, 497 (1977)). 

 

Maryland Overpak Corp. v. Mayor And City Council Of Baltimore, 395 Md. 16, 33 (2006).  

Appellants argue that cross-examination is the benchmark of a quasi-judicial process.  

However, Maryland caselaw demonstrates that other aspects of the judicial process are also 

sufficient.  For example, the receipt of “the testimony of several concerned community 
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members, the questions of several Committee members directed to the [applicant], and the 

Council’s consideration of several ‘fact-intensive,’ site-specific factors” can render a 

proceeding quasi-judicial in nature.  The true benchmark of a quasi-judicial process is the 

fact-finding.   

In the instant case, the Planning Board received evidence and testimony from the 

parties, the Technical Staff, counsel, and concerned citizens, and posed questions.  During 

the District Council’s hearings, it considered testimony under oath, received evidence from 

parties and concerned residents, and cross-examined many of them.  All of these details 

are sufficient to fulfill the requirements of a quasi-judicial hearing.  Accordingly, we 

conclude that the District Council did not err.    

III.  Whether the District Council’s Decision be must reversed because the 

Planning Board did not make its recommendation within 105 days 

 

Appellants contend that the application should be remanded back to the Planning 

Board because the Board’s resolution was sent more than 105 days after the application 

was released for public inspection in violation of Zoning Ordinance §27-198.03(b).  There 

is no dispute that the Board’s resolution was not rendered within 105 days.  Appellees 

respond that the purpose of the statute is to protect the applicant, not to punish them.   

Zoning Ordinance §27-198.03 provides in relevant part that “[t]he Planning Board 

shall transmit its recommendation to the District Council within one hundred five (105) 

days of the release for public inspection.”  In this case, the Planning Board transmitted its 

Resolution approximately 125 days later.   
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The Court of Appeals has explained that “those [cases] not interpreting use of the 

word ‘shall’ as mandatory are those governing an arbiter, whether a court or an 

administrative agency. Thus, if a statute governs the actions of an arbiter, its use of the 

word ‘shall’ will generally be interpreted as directory, rather than mandatory.” G & M Ross 

Enterprises, Inc. v. Bd. of License Comm’rs of Howard Cnty., Md., 111 Md. App. 540, 543-

44 (1996).   

We are equally aware that in Maryland use of the word “shall” is ordinarily 

presumed to be mandatory, Pope v. Secretary of Personnel, 46 Md.App. 716, 

420 A.2d 1017 (1980), cert. denied, 289 Md. 739 (1981), although use of the 

word “shall” is, on occasion, “interpreted as directory and not mandatory.” 

Id. at 718, 420 A.2d 1017. In endeavoring to ascertain the intent of the 

legislature in using the word “shall”, we begin by considering the absence of 

a sanction in the statute. Maryland State Bar Ass’n. v. Frank, 272 Md. 528, 

533, 325 A.2d 718 (1974). As we said in Pope, “. . . one of the contextual 

factors relied upon, ‘though not controlling,’ to hold the use of “shall” 

directory is when a statute provides no penalty for failure to act within a 

prescribed time.” Pope, 46 Md.App. at 717, 420 A.2d 1017. 

 

Id.  This Court addressed an issue nearly identical to the instant case in Columbia Road 

Citizen’s Ass’n v. Montgomery County, 98 Md. App. 695 (1994).  A group of homeowners 

challenged the approval of a special exception for a nursing home to be placed in a 

residential zone.  Id. at 697.  The relevant Zoning Ordinance required that if any 

amendments to an application are submitted “[t]he record must remain open for a 

reasonable time to provide an opportunity for the planning board or its staff to comment.  

Within that time, the planning board or its staff must comment on the amendment or state 

that no further review and comment are necessary.”  Id. at 699.  The applicant submitted 

amendments to its original application, but the planning board did not comment on the 

amended application before the record closed.  Id. at 700.  On appeal, the homeowners 
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contended that the language in the statute was mandatory, and since the board did not 

comment as the statute required, its decision should be vacated and sent back to the 

planning board.  Id.   

We began by agreeing that the words “shall” and “must” in a statute are presumed 

to be mandatory.  Id.  However, we noted that “[t]o overcome the presumption that the use 

of ‘must’ makes an enactment mandatory, courts will also look to whether the enactment 

provides a sanction for noncompliance.”  Id. at 701.  We observed that the subsection did 

not include any sanction against the planning board if it failed to submit comments.  Id. 

We also opined that adopting the homeowners interpretation, that the planning board’s 

failure to submit comments should render its decision void, “would [] in effect, give the 

planning board a ‘pocket veto’ over the Board’s ability to take action on any amended 

application . . . merely by delaying indefinitely comments on an amended application.”  Id. 

at 704.  We held that under the circumstances, “must” was “directory, not mandatory” and 

therefore, the Board’s decision was valid.  Id. at 703. 

Likewise, in the instant case, the Zoning Ordinance states that the Planning Board 

shall transmit its decision to the District Council within 105 days.  However, akin to 

Columbia Road, we observe that the subsection does not impose a sanction for the failure 

to transmit within the prescribed time frame.11  Appellees argue that the time limit is 

                                                           
11 See also Cornfeld v. State Bd. of Physicians, 174 Md. App. 456, 483 (2007) 

(“Nevertheless, we concur that this is another instance when the legislature’s failure to 

include a penalty for failure to act within a prescribed time indicates that the provision is 

directory, rather than mandatory. . . .”) (citing Md. State Bar Ass’n v. Frank, 272 Md. 528 

(1974); Pope v. Sec’y of Personnel, 46 Md. App. 716, 717 (1980)). 



- 21 - 
 

intended to protect the applicant, not to punish when the Board fails to transmit its 

resolution within 105 days.  We agree.  We also note that one of the delays in the Board’s 

hearing was to allow the municipalities and additional members of the public to comment.  

If the remedy for the Planning Board’s failure to timely transmit its resolution to the District 

Council is the denial of an application, then that permits the Planning Board to have a 

“pocket veto”, as Columbia Road refers to it.  We conclude that “shall” in this instance is 

directory, not mandatory. 

IV. Was the Ethics Affidavit Requirement Met? 

 

Finally, appellants argue that Calvert Tract failed to comply with General Provisions 

Article (“Gen. Prov.”) §5-835, inter alia.  Specifically, Gen. Prov. §5-835 requires that: 

(c)(1) After an application is filed, the applicant shall file an affidavit, under 

oath, stating to the best of the applicant’s information, knowledge, and belief 

that: 

 

(i) 1. during the 36-month period before the filing of the application 

and during the pendency of the application, the applicant has not made 

any payment to a member’s or candidate’s treasurer, a member’s or 

candidate’s continuing political committee, or a slate to which the 

member or candidate belongs or belonged during the 36-month period 

preceding the filing of the application; or . . . 

 

(ii) 1. during the 36-month period before the filing of the application 

and during the pendency of the application, the applicant has not 

solicited any person or business entity to make a payment to a 

member’s or candidate’s treasurer, a member’s or candidate’s 

continuing political committee, or a slate to which the member or 

candidate belongs or belonged during the 36-month period preceding 

the filing of the application; or . . . 

 

(iii) 1. during the 36-month period before the filing of the application 

and during the pendency of the application, a member of the 

applicant’s household has not made a payment to a member’s or 

candidate’s treasurer, a member’s or candidate’s continuing political 
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committee, or a slate to which the member or candidate belongs or 

belonged during the 36-month period preceding the filing of the 

application; or . . . 

 

(2) The affidavit may be filed any time prior to consideration of the 

application by the District Council, at the discretion of the applicant. 

However, in no event may the affidavit be filed less than 30 calendar days 

prior to consideration by the District Council of the application. 

 

(3) A supplemental affidavit shall be filed whenever a payment is made after 

the original affidavit was filed. 

     

Appellants contend that Calvert Tract never filed the affidavit and suggest that the 

noncompliance was concealed through misconduct on the part of Calvert Tract, the Clerk 

of the District Council, the District Council, and the Planning Board.  Calvert Tract 

responds that it filed the affidavit on December 11, 2012.  

 Appellants maintain that the ethics affidavit was not included in the record that was 

presented before the District Council and did not appear in the record until the matter 

appeared before the circuit court on judicial review.  Appellees respond that the affidavit 

issue was not challenged before the District Council and therefore, was not included in the 

record transmitted to the District Council.  As counsel for the District Council explained 

before the circuit court:  

[DISTRICT COUNCIL]: . . . What occurred in this case, in an Agency 

decision there’s a record created by the Planning Board that’s transmitted to 

the District Council.  Typically, that record is – that transmittal is the record 

that we go by.   

 

 Subsequent to the transmittal, things are submitted to the District 

Council such as appeals, correspondence and other documents that are kept 

in what’s called the Clerk’s file.  We separate the two for a reason because 

as the law indicates under the Zoning Ordinance we have to base our decision 

on the record and typically the record is that of the Planning Board.  . . . 
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When we decided the Cafritz matter and we took final action the 

affidavit was in the file.  The distinction between the arguments that are being 

made today it was not in the record that was transmitted, that is accurate.  The 

Clerk of the Council did not transmit that separate file with the affidavits 

mainly because it’s not part of the record. This was not a contested issue on 

the de novo hearing.   

 

Additionally, Calvert Tract explained:  

[CALVERT TRACT]:  Your Honor, we filed a December – on December 

11th this affidavit.  We filed a Motion to Supplement the Record because Mr. 

Kumar has explained to the Court why the District Council, the Clerk to the 

District Council, separately maintains these affidavits from the underlying 

substantive record here.  . . .  

 

And the District Clerk of the District Council has a very good reason 

for not sending any affidavits up because in this case it was never an issue 

before the District Council.  Had it been raised by these Petitioners before 

the District Council it could have – the affidavit could have been entered as 

an exhibit in that proceeding.  There could have been a discussion before the 

District Council.  

 

 They had the right to call witnesses if they thought someone had made 

a contribution before the District Council and they could have put on the 

record the question as to whether they think the affidavit was sufficent or not.  

They did note of these things.  And now, having not made any record on this, 

they can’t come in and say well, there’s no affidavits in the record.   

 

The record does not bear out appellants’ allegations that the ethics affidavit was not filed 

or that it was improperly added to the record at a later time.  Appellees explained that the 

Clerk of the District Council maintained two files for each case.  One consists of the 

substantive record and the other consists of administrative record.12  Appellees argue that 

the substantive record included evidence and documents that were used by the District 

                                                           
12 Appellants also conceded before the circuit court that there were two files kept by the 

Clerk of the District Council.   
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Council to render its decision to approve an application.  We are not persuaded that the 

record reflects any proffered evidence of impropriety. Accordingly, we shall affirm.    

JUDGMENT OF THE CIRCUIT 

COURT FOR PRINCE GEORGE’S 

COUNTY IS AFFIRMED.  COSTS TO 

BE PAID BY APPELLANTS. 


