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In 1997, appellant Gary Baynor  was tried by a jury in the Circuit Court for Baltimore1

City for shooting two men on the evening of February 1, 1996.  On October 9, 1997, the jury

returned its verdict, finding him guilty of second-degree murder, attempted second-degree

murder, and four related handgun offenses.  After the court imposed a sentence totaling 100

years, Baynor appealed to this Court, which affirmed the convictions on October 6, 1998. 

Subsequently, the Court of Appeals granted Baynor’s petition for a writ of certiorari and

affirmed his convictions as well.  Baynor v. State, 355 Md. 726 (1999).

On September 4, 2013, Baynor filed a pro se “Affidavit and Petition for a Writ of

Actual Innocence for Brady Violations and Request for a Hearing” with the Circuit Court for

Baltimore City.  In addition to a hearing, Baynor requested that the court consolidate all

previously filed affidavits and motions regarding alleged Brady violations and “treat them

as one Petition for Actual Innocence as if fully set forth herein.”  These previous

unsuccessful challenges, all asserted by Baynor pro se, consist of: (1) an “Affidavit and

Motion in Support of Discovery of Brady Violations (and inherent Requests for a New

Trial)” filed on May 9, 2009; (2) a “Second Affidavit and Motion in Support of Discovery

of Brady Violations (and inherent Request for a New Trial)” filed on August 12, 2011, and

(3) a “Third Affidavit and Motion in Support of Discovery of Brady Violations (and inherent

Request for a New Trial)” filed on April 20, 2012.

On September 9, 2013, the court denied Baynor’s petition for writ of actual innocence

on the basis that it “fails to state a claim or assert grounds for which relief may be granted
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pursuant to Md. Ann. Code Criminal Procedure § 8-301(a).”  The court did not conduct a

hearing. 

Baynor filed an appeal to this Court on October 3, 2013,  raising questions that we2

have consolidated as follows for purposes of this appeal: 

Did the court err by denying Baynor’s petition for writ of actual

innocence without a hearing?   3

The State argues that Baynor’s appeal is untimely under Md. Rule 8-202(a) because2

the circuit court did not docket his notice of appeal until October 10, 2013, thirty-one days

after the docketing of the order of dismissal.  Baynor, however, appears to have mailed his

pro se notice of appeal from prison to this Court on October 1, 2013, and this Court received

the notice on October 3, 2013.  In these circumstances, we shall proceed as though the appeal

is timely.

Baynor’s brief contains the following questions presented, which we quote:3

I. Whether the Baltimore City Circuit Court erred and denied the Petition

For Writ of Actual Innocence for Brady violations without a required

Douglas (423 Md. 156 2011) hearing, and Motion for Per Curium [sic]

Remand?

II. Whether the Baltimore City Circuit Court erred for several years

without any action to date, in violation of State v. George Matthews,

415 Md. 286 (No. 135. Sept. Term, 2009).  The July 27, 2010 Maryland

Court of Appeals holding that pro se petitions on Brady violations

should be liberally treated [sic]?

III. Whether the Baltimore City Circuit Court Judge Robert I.H.

Hammerman withheld two files of affiant Baynor’s transcripts, which

deprived Baynor of a fair trial, and violated Baynor’s constitutional

rights?

IV. Whether Baynor’s trial Attorney never questioned the state witness, and

never instructed the jury concerning the need for . . . or . . . grant of

immunity, for the state witness against Baynor or the fact the purported

(continued...)
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For the reasons discussed below, we answer this question in the negative and shall

affirm the circuit court’s judgment. 

 DISCUSSION

Baynor alleges that the court erred by failing to grant his request for a hearing

because, he says, his petition for writ of actual innocence meets all of the criteria contained

in Code (2008 Repl. Vol., 2013 Supp.) § 8-301 of the Criminal Procedure Article (“CP”). 

According to Baynor, his newly-discovered evidence includes Brady  information obtained4

through “the Baltimore City State’s Attorney’s Office and other sources” concerning an

alleged plea bargain between the State and one of its witnesses, Freeland Lowrey.  He

contends that the State did not disclose the plea bargain and, thus, that his defense counsel

was precluded from properly questioning Lowrey during trial regarding his alleged immunity. 

 The State maintains that the court properly denied Baynor’s petition pursuant to CP

§ 8-301 because he failed to assert grounds upon which relief may be granted.  The State also

maintains that the court’s ruling was further justified because Baynor’s petition failed to

comply with Maryland Rule 4-332(d) by failing to include any allegation that he was

innocent of shooting the victims. 

(...continued)3

“witness” just got out on bail, for drug and handgun charges, under an

alias name, with a prosecutor’s deal made.” 

Brady v. Maryland, 373 U.S. 83, 87 (1963) (holding that “suppression by the4

prosecution of evidence favorable to an accused upon request violates due process where the

evidence is is material either to guilt or to punishment, irrespective of the good faith or bad

faith of the prosecution”). 
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Maryland’s statute governing petitions for writ of actual innocence, CP § 8-301, 

provides, in pertinent part:

(a) Grounds. – A person charged by indictment or criminal information

with a crime triable in circuit court and convicted of that crime may, at any

time, file a petition for writ of actual innocence in the circuit court for the

county in which the conviction was imposed if the person claims that there is

newly discovered evidence that:

(1) creates a substantial or significant possibility that the result may

have been different, as that standard has been judicially determined; and

(2) could not have been discovered in time to move for a new trial

under Maryland Rule 4-331.

(b) Requirements. – A petition filed under this section shall:

(1) be in writing;

(2) state in detail the grounds on which the petition is based;

(3) describe the newly discovered evidence;

(4) contain or be accompanied by a request for hearing if a hearing is

sought; and

(5) distinguish the newly discovered evidence claimed in the petition

from any claims made in prior petitions.

* * *

(e)   Hearing. – (1) Except as provided in paragraph (2) of this

subsection, the court shall hold a hearing on a petition filed under this section

if the petition satisfies the requirements of subsection (b) of this section and

a hearing was requested.

(2) The court may dismiss a petition without a hearing if the court finds

that the petition fails to assert grounds on which relief may be granted.
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* * *

(g) Burden of proof. – A petitioner under this section has the burden of

proof.

In addition to the statutory requirements of CP § 8-301, Md. Rule 4-332 addresses the

procedures that are to be followed in the filing of a petition for writ of actual innocence. 

Hawes v. State, 216 Md. App. 105, 133 n.18 (2014).  Rule 4-332(d) sets forth 13 specific

elements that a petition for writ of actual innocence must contain.  One of those elements is

“that the conviction sought to be vacated is based on an offense that the petitioner did not

commit.”  Md. Rule 4-332(d)(9).

The State contends that we must affirm the judgment because Baynor’s petition failed

to comply with the requirements set forth in Maryland Rule 4-322(d)(9) by neglecting to

include any such allegation.  The State also contends that Baynor would be precluded from

making such an assertion given the evidence at trial, which included his statement to police

in which he admits to shooting the victims.  See Baynor, 355 Md. at 731-33.  Although

Baynor did indeed fail to comply with Rule 4-332(d), we do not rely upon his

noncompliance, because the court did not expressly mention this rule in its reason for

denying the petition.  Instead, we shall consider Baynor’s petition in light of CP § 8-301.  See

Keyes v. State, 215 Md. App. 660, 666 n.3 (2014). 

As the Court of Appeals observed in Douglas v. State, 423 Md. 156, 176 (2011), CP

§ 8-301 is titled “Petition for writ of actual innocence” for a specific reason: the law

“provides a defendant an opportunity to seek a new trial based on newly discovered evidence
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that speaks to his or her actual innocence, as evident from the title of the statute itself.”  The

Court explained that the legislative history of § 8-301 “reflects a legislative purpose that the

statute extend the right to seek a new trial on the basis of newly discovered evidence beyond

that afforded a convicted defendant under Maryland Rule 4-331(c).”   Id.; see Jackson v.5

State, 216 Md. App. 347, 363 (2014).

Because the issue before us is the legal sufficiency of the petition, we review the

court’s decision de novo.  Keyes, 215 Md. App. at 669-70 & n.6.  When analyzing a petition

for writ of actual innocence, a court “should undertake a two-part inquiry” (Jackson, 216 Md.

App. at 366) to determine whether the petitioner has satisfied both grounds set forth in CP

§ 8-301(a) by pointing to newly-discovered evidence that both (1) “creates a substantial or

significant possibility that the result may have been different” and (2) “could not have been

discovered in time to move for a new trial” under Rule 4-331.  Jackson, 216 Md. App. at 364. 

The petitioner, who bears the burden of proof pursuant to CP § 8-301(g), must satisfy both

grounds, so a case may be dismissed if either of the grounds is not satisfied.  See Keyes, 215

Md. App. at 668. 

In the case before us, the court dismissed Baynor’s petition without a hearing,

pursuant to CP § 8-301(e)(2), upon a determination that the petition “fails to state a claim or

assert grounds upon which relief may be granted” pursuant to CP § 8-301(a).  In substance,

Maryland Rule 4-331(c) imposes a maximum time limitation of one year after5

sentencing for new trial motions based on newly-discovered evidence, with the exception of

certain motions based on DNA identification testing.
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the court concluded that the petition, on its face, either failed to create a substantial or

significant possibility that the result may have been different, or concerned evidence that

could have been discovered in time to move for a new trial, or both. 

Baynor argues that a hearing was required because, he says, his petition complies with

the “filing requirements” of CP § 8-301(b)   – i.e., it is in writing, states the grounds on6

which it is based, describes the newly-discovered evidence, contains a request for a hearing,

and distinguishes the allegedly newly-discovered evidence in his petition from the evidence

in previous petitions.  Nonetheless, even when a petition fulfills all of the statutory filing

requirements, the “court may dismiss a petition without a hearing if the court finds that the

petition fails to assert grounds on which relief may be granted.”  CP § 8-301(e)(2); see

Douglas, 423 Md. at 186-87 (affirming dismissal without hearing where allegedly newly-

discovered evidence was known at time of trial and hence did not qualify as “newly-

discovered”).

Even if we liberally construe Baynor’s pro se petition, as we are required to do,  it7

fails to assert grounds on which relief may be granted, as it does not suggest that the

allegedly newly-discovered evidence might lead to a different result.  Much of that

“evidence” consists of recent appellate opinions, which Baynor attempts to apply to his own

case.  To the extent that Baynor discusses evidence rather than law, he focuses on two

Douglas, 423 Md. at 165.6

See, e.g., Douglas, 423 Md. at 187.7
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transcripts that, he says, were inexplicably missing for years (apparently including the time

when his case was on direct appeal to this Court and the Court of Appeals); he does not,

however, identify these transcripts or describe how they might have affected the verdict.  In

addition, while Baynor discusses an allegedly-undisclosed plea bargain with a State witness,

Freeland Lowrey, he does not explain how the verdict might have been affected if he had

received information about the plea bargain.  In this regard, we note that mere impeachment

evidence does not “go to the core question of guilt or innocence” and, thus, it does not suffice

for the grant of relief under CP § 8-301.  Keyes, 215 Md. App. at 673 (quoting Jackson v.

State, 164 Md. App. 679, 697-98 (2005), cert. denied, 390 Md. 501 (2006)).

In summary, “the petition does not sufficiently plead grounds for relief under CP

§ 8-301.”  Keyes, 215 Md. App. at 668-69.  Therefore, the circuit court did not err by

dismissing Baynor’s petition for writ of actual innocence without a hearing.

JUDGMENT OF THE CIRCUIT COURT

FOR BALTIMORE CITY AFFIRMED;

COSTS TO BE PAID BY APPELLANT.

8


