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A jury in the Circuit Court for Wicomico County convicted Adene Bekele of

kidnapping, second-degree assault, and related offenses.   On November 4, 2013, the trial1

court imposed a sentence of twenty years’ imprisonment for the kidnapping conviction, of

which all but ten years were suspended in favor of four years’ probation.  The court deferred

sentencing on the remaining counts of conviction.

Bekele has filed a timely appeal from the judgments of conviction, and asks this Court

to review the trial court’s rulings that constrained the scope of the defense cross-examination

of a prosecution witness.2

For the reasons that follow, we shall affirm in all respects.

BACKGROUND

This case arises out of an incident that took place overnight during the late evening

and early morning hours of January 31 to February 1, 2013.  The complainant, BD, had gone

to “Brew River,” an establishment in Salisbury, where she attended the university.   Unable3

  On March 26, 2013, an information was filed in the Circuit Court for Wicomico1

County charging Bekele with kidnapping, first and second-degree assault, reckless

endangerment, false imprisonment and wearing and carrying a dangerous weapon openly

with the intent to injure.  The jury acquitted Bekele of first-degree assault and reckless

endangerment.

  As stated in his appellate brief, Bekele presents the following question for our2

review:

Did the trial court improperly limit Bekele’s cross-

examination of the alleged victim with prior inconsistent

statements due to an erroneous hearsay ruling?

  We shall refer to the complainant by her initials.3



to enter the establishment because of her age, BD sat outside of the Brew River and called

for a taxi.  She had been drinking before going out for the evening.

Before long, Bekele drove up and asked whether BD had summoned a cab, and told

the woman that he could take her home.  She agreed to a ride, and got in the front seat, and

told Bekele her address.  When she asked about the cost for the ride, Bekele responded that

it would cost $12 or $15. 

During the ride, Bekele “grabbed,” or “rubbed like – grazed” BD’s leg.  BD reacted

by brushing, “nudg[ing]” or “swatt[ing]” Bekele’s hand away.  During these events, BD was

“texting” her friends Elaina and Joey.  Bekele drove to BD’s address, but then continued on. 

BD, confused and scared, demanded to be driven home.  While texting her friends, BD asked

for help or for them to call the police. 

Bekele drove them to his apartment building.  Once there, he opened the passenger

side door and, grabbed BD’s arm, forced her inside, up to his apartment and into a bedroom. 

Bekele left BD sitting on his bed, while he left to fetch two beers.  BD did not attempt to

leave.  Upon entering the room, Bekele had placed a folding knife on the bedroom dresser. 

Once Bekele returned, he directed BD to have a beer.  She complied.  He then left and

returned with some material to smoke in a hookah that was in the bedroom.  BD refused to

smoke this substance, until Bekele brandished the aforementioned knife and put it to the

woman’s throat.  BD would later identify this weapon as a “[b]ottle opener, pocketknife”

with a dull blade. 
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After BD complied and smoked the contents of the hookah, Bekele left, leaving the

bedroom door ajar.  BD quickly fled, contacted her friend Joey and also called 911.  Bekele

followed BD out of the building, but continued on to his car and drove off.  BD was met by

her friend Joey as well as a police officer.  She told this officer about the events thus far, and

repeated her story to police officers at the station.   

Although she did not consider herself to have been drunk when she arrived at the

Brew River, she also testified that two beers plus two shots of whiskey would not be out of

the ordinary for her to consume.  She could not recall that she had texted the next day to the

effect that she was “hammered n upset.”  

BD testified on cross-examination that she had noticed that Bekele’s car did not have

a meter.  She also acknowledged that there were no bruises on her arm where Bekele was

“forcefully holding it” while leading her from his car to his apartment.  She also

acknowledged on cross-examination that while she overheard a girl in the next room of

Bekele’s apartment, she did not attempt to communicate with this person. 

On February 1, 2013, the morning of this incident, Officer John Stuart of the Salisbury

Police Department was called to respond to the scene of a possible assault.  He encountered

BD on the corner of Camden and West Carroll Streets.  BD was in the company of others,

and appeared to the officer to be very upset and distraught.  Officer Stuart interviewed BD,

observed lacerations on her neck, which he photographed, and then attempted to determine

where the incident occurred by retracing BD’s steps from Bekele’s apartment. 
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When Lt. Jason King met with BD on Church Street, the woman appeared to be

“emotionally shaken.”  When she was interviewed, BD described her abductor and his

vehicle.  Her injuries, according to the lieutenant, were a “red area . . . like a raised welt” that

was consistent with her recollection of the incident.   

Detective Jennifer Barnes interviewed BD at the police station.  She recounted that

BD did not appear to be intoxicated.  Further, Detective Barnes photographed what she

described as an “oblong-shaped raised red injury to her neck.”  

Detective Barnes also interviewed Bekele at 9:15 that morning.  Bekele told the

detective that he and a roommate went to Brew River at about 11:30 the previous evening. 

According to the detective, Bekele said that after he arrived he encountered a woman, later

identified as BD, in the parking lot who was in tears and who complained that she could not

get into the bar.  BD said she wanted to go home.  Bekele first said that he offered her a

chance to come home with him and “chill.”  According to Bekele, BD agreed, accompanied

him to his house, took one sip of beer, and then said she wanted to go home.  Bekele agreed

and offered to take her home.  With further questioning, Bekele recounted that they first set

out for BD’s residence, but that during the drive they agreed that they would instead go to

his place.  Once there, he produced the hookah and used a knife to open the beers.  He also

conceded, when confronted with the fact that surveillance cameras were in place in the

vicinity of BD’s residence, that they had indeed driven past the tennis courts that were in the

vicinity of BD’s residence.
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Bekele testified in his own defense, and presented a version of events that conflicted

with the State’s case.

We shall recite additional facts as we address the issue before us.

DISCUSSION

Bekele complains that the trial court erred by curtailing his cross-examination of BD

and Detective Barnes.  He sought to cross-examine these witnesses to bring out the fact that

BD made certain statements to detectives that were inconsistent with her testimony at trial. 

He maintains that the trial court erred by ruling that BD’s statement was inadmissible

hearsay, thus foreclosing Bekele’s use of that statement for impeachment.

Bekele points to the following inconsistencies that he claims should have been

explored on cross-examination.  First, he maintains that he should have been permitted to

cross-examine BD about whether she was drunk that morning and whether Bekele held her

arm as he led her up the steps to his apartment.  He then asserts that the trial court erred by

precluding cross-examination of Detective Barnes, who had interviewed BD shortly after the

incident, about certain statements she had made in that interview that were supposedly

inconsistent with her testimony at trial.

i.

The first issue involves the question of whether BD was intoxicated at the time of the

incident.  She had testified that, while she had consumed two beers and two shots of Vodka,
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she was not drunk.   The defense sought to show otherwise, and employed inconsistent4

statements that BD had made to police.

This issue arose in the following context, as demonstrated by the transcript:

[DEFENSE COUNSEL:]   So, now, outside of Brew River,

there was a little -- well, actually, let me back up.  

We agree that there came a time when you were

interviewed by the police, I believe it was Detective Barnes and

maybe someone else.

A.   Yes.

Q.   And that was soon after this whatever happened?

A.   Yes. 

* * *

[DEFENSE COUNSEL:]   Now, you said in that interview that

– 

[PROSECUTOR]:    Your Honor, I’m going to object. What she

said in that interview is hearsay.  

He can cross-examine her as to what she has testified to

today, but what she said in the interview is an out of court

statement offered for the truth of the matter.

[DEFENSE COUNSEL]:   May we approach?

(Whereupon, counsel and the defendant approached the bench,

and the following ensued.)

* * *

  BD said that the shots of Vodka were “nothing out of the ordinary.”4

6



THE COURT:   Well, is it your claim that the testimony she

gave today was inconsistent?

[DEFENSE COUNSEL]:   Yeah, again, that’s where I’m going. 

There are certainly inconsistencies.

[PROSECUTOR]:   He can’t tell the jury what she said in the

interview and then ask her a question about it.

THE COURT:   Correct.

[DEFENSE COUNSEL]:   Okay.

Well, I mean to that extent, I can rephrase.  I mean, I

understand what she is saying.

THE COURT:   What did she testify to you today – where is it

her prior inconsistent statement?

[DEFENSE COUNSEL]:   Well, as far as drinking and the fact

that – see, now, there is no transcript, but I believe that she said

in the police statement that when she walked up the steps, she

was not being held.  But, here, she testified that he had his hand

on it.

THE COURT:   Okay.

When you, you may cross-examine her with regard to

prior inconsistent statement if you do so properly.

[DEFENSE COUNSEL]:   Okay.

THE COURT:   But the objection is sustained.

[DEFENSE COUNSEL]:   Okay.

I understand.

(Counsel and the defendant returned to the trial tables,

and the following occurred in open court.)
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Maryland Rule 5-616(a)(1) governs the impeachment in this case.  This is so because

Bekele sought to cross-examine BD with her prior inconsistent statements.   Rule 5-616(a)(1)

provides:

Rule 5-616.  Impeachment and rehabilitation – Generally.

(a)  Impeachment by inquiry of the witness.  The

credibility of a witness may be attacked through questions asked

of the witness, including questions that are directed at:

(1) Proving under Rule 5-613 that the witness has made

statements that are inconsistent with the witness’s present

testimony[.]

By its terms, Rule 5-616(a)(1) and Rule 5-613 act in concert.  The latter Rule speaks

to the foundation requirement and provides:

Rule 5-613.  Prior statements of witnesses.

(a)  Examining Witness Concerning Prior Statement.  A

party examining a witness about a prior written or oral statement

made by the witness need not show it to the witness or disclose

its contents at that time, provided that before the end of the

examination (1) the statement, if written, is disclosed to the

witness and the parties, or if the statement is oral, the contents

of the statement and the circumstances under which it was made,

including the persons to whom it was made, are disclosed to the

witness and (2) the witness is given an opportunity to explain or

deny it.

 (b) Extrinsic evidence of prior inconsistent statement of

witness.  Unless the interests of justice otherwise require,

extrinsic evidence of a prior inconsistent statement by a witness

is not admissible under this Rule (1) until the requirements of

section (a) have been met and the witness has failed to admit

having made the statement and (2) unless the statement concerns

a non-collateral matter.
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At the outset, we note that it is long-established that:

The Maryland Rules of Evidence provide that the

credibility of a witness may be attacked by any party, including

the party calling the witness.  Maryland Rule 5-607.  One

method of attacking the credibility of, or impeaching, a witness

is to show that the witness has previously made a statement

inconsistent with present testimony.  Md. Rule 5-616(a)(1). 

Even if that prior inconsistent statement would otherwise be

inadmissible as hearsay, it may be admissible for the limited

purpose of impeaching the witness.

Pickett v. State, 120 Md. App. 597, 603 (1998).

We disagree with Bekele that the trial court curtailed meaningful cross-examination

on the issues of whether BD had been drunk and whether he had held her as they went to his

apartment.  As noted by the above dialogue, the trial court indeed permitted the defense to

“cross-examine [BD] with regard to prior inconsistent statement if you do so properly.”  The

transcript is clear that defense counsel understood this, when he acknowledged his

understanding of the prosecution’s argument. Because the trial court did not prohibit the

defense from cross-examining BD with respect to these issues, the court did not “err,”

regardless of its initial ruling that upheld the State’s objection.  The fact that Bekele did not

take up the trial court on its offer, effectively forecloses his challenge to the trial court’s

ruling on appeal.

The intent of counsel’s cross-examination on this point was to highlight the disparity

between BD’s statement and her testimony at trial with respect to the extent she had been

drinking and the effects thereof, and whether or not Bekele had taken hold of her arm and
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compelled her to go to his apartment.  The record establishes that Bekele was afforded the

opportunity to impeach BD on these issues.  Defense counsel confronted BD with text

messages that conflicted with her testimony:

[DEFENSE COUNSEL:]   Now, did this – we agree that you

were drinking prior to showing up at Brew River, right?

* * *

Q.   Okay.

Did there ever come a time when you texted to somebody

that you were drunk that evening?

A.   To my recollection, no.

Q.   Did there ever come a time when you texted to somebody

regarding that night I was hammered and upset?

[PROSECUTOR]:   I’m going to object.

THE COURT:   Do you wish to be heard?

(Whereupon, counsel and the defendant approached the

bench, and the following ensued.)

* * *

THE COURT:   He’s using text messages that you got [and

provided in discovery].

[PROSECUTOR]:   Correct.

THE COURT:   And you have the business record certification.

[PROSECUTOR]:   I sent it to him, correct.

THE COURT:   Right.
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[PROSECUTOR]:   Correct.

THE COURT:   So there is no question in your mind this is a

proper business – well, he hasn’t – 

[PROSECUTOR]:   He hasn’t given me an intention to use

them.

THE COURT:   That objection is overruled, too.

The objection is overruled. 

The court then permitted counsel to impeach BD with the text messages:

THE COURT:   Well, if the witness denies making the

statement or claims that he cannot remember it, whether he

made it, you may prove that he made the statement by

introducing extrinsic evidence. The foundation must be as to the

approximate date, time, place, persons present and

circumstances under which the inconsistent statement was made.

[DEFENSE COUNSEL]:   Well, and she has conceded it’s her

cell phone.  I mean, then with all the other things that – 

THE COURT:   I think he has satisfied that.

The defense was later permitted to question BD about whether her testimony about

Bekele’s holding onto her as they entered the apartment conflicted with previous statements

to police.  The relevant cross-examination proceeded as follows:

[DEFENSE COUNSEL:]   When – in the car, at some point, he

tried to console you by patting your hand, correct, not your leg?

A.   I’m pretty sure it was my leg.

Q.   Did you ever – when you were, when you had your

interview with the police, do you recall what you told them?
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A.   Pretty sure I told them my leg.

Q.   You didn’t say he tried to hold your hand or pat your

hand?

A.   I remember telling them it was my leg, otherwise, I do

not remember.

Q.   All right.

And I know I’m jumping around, but when you were

walking up the stairs to the apartment, you just now testified

that he was holding you or had his hand on you.  Is it your

testimony now that’s the same thing you told the police at the

time of your interview?

A.   I said that he was holding my arm, yes, to the best of

my recollection.

[DEFENSE COUNSEL]:   Court’s indulgence for one moment.

* * *

I have nothing further of this witness.

The State points out that Bekele chose not to pursue this issue.  In Warren v. State,

205 Md. App. 93, 127, cert. denied, 427 Md. 611 (2009), we said:

In this case, the State questioned appellant concerning

prior statements appellant allegedly made to Smothers and

Marshall.  Appellant was given an opportunity to admit, deny,

or explain the statements.  He denied making them.  Thereafter,

the State was permitted—although not required—to prove the

statements through extrinsic evidence as contemplated by

Maryland Rules 5–613 and 5–616. Here, the State chose to

accept appellant's response and not call Smothers and Marshall

to the stand as witnesses. That was proper and the State's choice

to make. The result of that choice was that no prior inconsistent

statement by appellant was proven, either intrinsically (through
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him) or extrinsically (through Smothers or Marshall). [Emphasis

added].

Bekele was afforded the opportunity to cross-examine BD further on these points, and

chose not to pursue this issue further.

ii.

Bekele next complains that the trial court “blocked” the defense cross-examination

of Detective Barnes, who had interviewed BD, regarding whether BD was texting or talking

on her cell phone while Bekele was present.  He asserts that the trial court erred by ruling that

BD’s remarks to the detective were hearsay.  The State responds, first, that Bekele’s appellate

argument is not the same as that advanced below, and that this lack of symmetry forecloses

our review.  The State further points out that the defense failed to lay an adequate foundation

for this manner of impeachment, viz. extrinsic evidence of BD’s statements via testimony by

Detective Barnes.  Finally, the State urges that any error in the trial court’s ruling is harmless,

because Bekele testified to the effect that BD “wasn’t doing anything” while she was sitting

on his bed, and acknowledged that she “might have [been texting] when [he] . . . wasn’t in

the room.”

BD testified that she sought help from her friends by calling or texting them when

Bekele was not present.  The defense questioned BD on cross-examination as follows:

[DEFENSE COUNSEL:] Now, I’m not clear about something. 

Were you literally on the phone when you say that he was

rubbing the knife against you or touching you with the knife?
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A.   At that exact moment, no.

Q.   Okay.

Did you speak to somebody when you were in the room?

A.   Yes.

Q.   Or was it all text?

A.   No, I did call Elena.

* * *

And I’m pretty sure I called Joey.

Q.   And where was he [Bekele] when you were making phone

calls?

A.   Not in the room.

With the above testimony in mind, defense counsel cross-examined Detective Barnes

about BD’s statement to her:

[DEFENSE COUNSEL:]   Did you get the definite

understanding whether [BD] was literally on the phone at any

time when [Bekele] was in the room?

[PROSECUTOR]:   Objection.

May we approach?

* * *

THE COURT:   What’s you objection?

[PROSECUTOR]:   My objection is that [BD’s] responses to

Detective Barnes are hearsay.
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* * *

THE COURT:   . . . So you’re [defense counsel] trying to get

[the detective] to say [BD’s] testimony is not credible.  Right?

[DEFENSE COUNSEL]:   That’s true.

THE COURT:   Okay.

And she wasn’t there and has no personal knowledge,

right?

All right.

The State asserts that Bekele’s challenge to the court’s ruling is not preserved, because

defense counsel did not argue that BD’s statement to Detective Barnes was a prior

inconsistent statement that was being elicited for purposes of impeachment.  We disagree. 

Although this is a close question, we are satisfied that the theory of the defense was that

BD’s contradictory statements to the detective were inconsistent and thus useful in

impeaching her credibility.  We shall not parse the transcript as strictly as does the State.

Notwithstanding, we do agree with the State that Bekele failed to make an adequate

proffer.  Impeachment of a witness is not without constraint.  By its terms, Rule 5-613

interposes a procedural bar to the use of a witness’s prior inconsistent statement unless the

proponent complies with the Rule’s prerequisites – that is, the proponent of the inquiry must

lay a foundation.  This Court has pointed out:

To impeach a witness by a prior inconsistent statement,

a proper foundation must be laid.  When using a previously

made oral statement for impeachment, the cross-examiner must
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inform the witness of the time and place the statement was

made, the person to whom it was made, and its substance.

Bane v. State, 73 Md. App. 135, 155 (1987) (citations and internal quotation marks omitted).

iii.

Moreover, even if we indulge Bekele’s assertions that the trial court erred in all of the

above rulings, we consider any adverse effect from the court’s actions to be harmless beyond

a reasonable doubt.  Recently, the Court of Appeals restated the well-established rule for

harmless error analysis:

[W]hen an appellant, in a criminal case, establishes error, unless

a reviewing court, upon its own independent review of the

record, is able to declare a belief, beyond a reasonable doubt,

that the error in no way influenced the verdict, such error cannot

be deemed “harmless” and a reversal is mandated.  Such

reviewing court must thus be satisfied that there is no reasonable

possibility that the evidence complained of – whether

erroneously admitted or excluded – may have contributed to the

rendition of the guilty verdict.

Morris v. State, 418 Md. 194, 221 (2011) (quoting Dorsey v. State, 276 Md. 638, 659 (1976)

(footnote omitted)).  See Hutchinson v. State, 406 Md. 219, 227 (2008) (noting continued

validity of standard articulated in Dorsey) (collecting cases).  Thus, “reversal is required

unless the error did not influence the verdict; the error is harmless only if it did not play any

role in the jury’s verdict.”  Bellamy v. State, 403 Md. 308, 332 (2008) (citations and internal

quotation marks omitted).

Bekele sought to show the jury that BD made inconsistent statements to Detective

Barnes about the extent of her drinking, whether Bekele had held her in entering the
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apartment, and whether he was in the room when she sent text messages to, or otherwise

communicated with, her friends.  The jury was presented with evidence – text messages –

that discussed the extent of BD’s intoxication.  As noted above, the jury also heard Bekele

testify that BD “might have [been texting] when [he] . . . wasn’t in the room.”  This

recollection was consistent with BD’s testimony.  When provided the opportunity to do so,

the defense did not delve into the question as to whether BD had told detectives that Bekele

was holding her arm.  Bekele is not entitled to appellate relief.

JUDGMENTS AFFIRMED.

APPELLANT TO PAY COSTS.
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