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The Circuit Court for Baltimore County docketed a consent judgment in the amount

of $45,000.00 in favor of Frank J. Sarro, III (appellee) and against J. David Kommalan and

his wife Carol A. Kommalan (appellants) on October 7, 2013.  Mr. and Mrs. Kommalan then

filed this timely appeal in which they raised two issues, viz.: 

1) Whether the due date determined on the record at settlement should be

extended.

2) Whether the order entering judgment in favor of plaintiff for the amount of

$45,000.00 [should] be vacated due to the extenuating medical expenses of

appellant.

For reasons explained below, we shall dismiss their appeal.  Also, we note that even

if the appeal had not been dismissed, appellants would not have prevailed.  

I.

BACKGROUND FACTS

Frank J. Sarro, III (“Mr. Sarro”), at all times here relevant, was the majority

stockholder in Treadstone Capitol Corp., Inc. (“Treadstone”).  In June of 2003, Treadstone

hired J. David Kommalan (“Mr. Kommalan”) as a salesman and regional vice president.  At

the time Mr. Kommalan was hired, Mr. Sarro orally agreed to provide medical insurance

coverage for both the appellants through Treadstone.  In exchange for that promise, the

appellants promised to reimburse Mr. Sarro for the cost of the insurance premiums that he

advanced.  Medical insurance was important to the appellants because Mrs. Kommalan had

significant health problems at the time Mr. Kommalan was hired by Treadstone.  

Mr. Kommalan stopped working for Treadstone on July 23, 2008.  Mr. Sarro

thereafter made demand upon appellants for reimbursement of the monies he had advanced



for the insurance premiums.  Nevertheless, except for a $1,000.00 payment made in

December of 2009, appellants failed to pay Mr. Sarro the monies that were due.  

Mr. Sarro, on April 21, 2011, filed suit against the appellants in the Circuit Court for

Baltimore County.  His complaint contained three counts, viz.: count I – breach of contract;

count II – unjust enrichment; count III – promissory estoppel.  In all three counts, Mr. Sarro

alleged that appellants owed him a total of $45,000.00 for health insurance premiums that

he had advanced on appellants’ behalf.  

After appellants filed an answer, Mr. Sarro, his counsel, counsel for the appellants,

and Mr. Kommalan attended a hearing on September 10, 2012, in the Circuit Court for

Baltimore County.  During that hearing, counsel for the parties put on the record a settlement

agreement.  The terms of the agreement were: Mr. Sarro would accept $7,500.00 in full

settlement of his claim against the appellants, provided that the appellants pay him $7,500

by January 2, 2013.  The agreement also provided that $7,500.00 was to be paid in two

installments; the first installment was to be in the amount of $2,500.00 and was to be paid

by September 17, 2012 and the remaining $5,000.00 was to be paid by January 2, 2013.  It

was further agreed that should the appellants fail to pay the $7,500.00 in accordance with the

aforementioned payment schedule, a joint and several judgment would be entered by the

court against the appellants in the amount of $45,000.00.  Counsel for appellants (Frank V.

Boozer, Jr.) asked Mr. Kommalan, on the record, if he understood the terms of the
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agreement.  Mr. Kommalan said that he did.  Mr. Boozer, Mr. Kommalan, and the trial judge

then had the following exchange: 

MR. BOOZER: Have you had a chance to ask me any questions about

that agreement?

MR. KOMMALAN: Yes, I have.

MR. BOOZER: Go over that with me?

MR. KOMMALAN: Yes.

MR. BOOZER: Do you have questions of Judge Murphy about the

agreement here today?

MR. KOMMALAN: No.

MR. BOOZER: Has anyone threatened you, made any promises

towards you or any inducements to go forward in this fashion?

MR. KOMMALAN: No.

MR. BOOZER: You are doing this of your own free will?

MR. KOMMALAN: Yes.

THE COURT: All right.

MR. BOOZER: Your Honor.

THE COURT: And you have heard the terms of the settlement, you

agree with that as well?

MR. KOMMALAN: Yes, sir.

THE COURT: All right.  And both parties are happy with the services

of counsel?

MR. KOMMALAN: Yes, sir.
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Appellants made the $2,500.00 payment by the September 17, 2012 deadline but

failed to make the final payment by January 2, 2013.  Mr. Sarro’s counsel, on February 13,

2013, filed a motion to enforce the settlement agreement that had been approved by the court

on September 10, 2012.  Movant alleged that except for the payment of $2,500.00, appellants

had failed to pay the $5,000.00 that was due on January 2, 2013.  Counsel asked the court to

enter a consent judgment in appellee’s favor in the amount of $45,000.00 “less any credit for

monies paid.”  

On February 28, 2013, counsel for appellants filed a response to appellee’s motion,

which was not supported by an affidavit.  Compare Md. Rule 2-311(d) which reads, in

material part, as follows: “A motion or a response to a motion that is based on facts not

contained in the record shall be supported by affidavit and accompanied by any papers on

which it is based.”  Additionally, the response was not accompanied by a statement of

grounds and authorities as required by Md. Rule 2-311(c).  

The response read, in material part, as follows:

• That the settlement reached by the parties required Defendants to pay

Plaintiff a total of $7,500.00, with the first $2,500.00 being paid by

September 17, 2012 and the final $5,000.00 payment being made by

January 2, 2013.

• That on or about September 17, 2012 Defendants made the first

payment of $2,500.00 to Plaintiff.

• That on or about January 10, 2013 counsel for Defendants informed

counsel for Plaintiff that co-Defendant, J. David Kommalan had been

suffering from health problems, which had required him to be

hospitalized, and that the final payment of $5,000.00 would be

forthcoming.

-4-



• That on or about February 19, 2013 Defendants dropped off a check for

$5,000.00 to counsel for Defendants.

• That upon receiving the check from Defendants, counsel for

Defendants immediately called counsel for Plaintiff to confirm that he

had the $5,000.00 payment from Defendants.

• That when counsel for Defendants did not receive a return call from

Plaintiff’s counsel, counsel for Defendants deposited the $5,000.00

check into his escrow account to await further instruction.

• That on or about February 22, 2013 Plaintiff’s counsel spoke to

Defendants’ counsel and informed him that he would need to speak

with his client about how to proceed with the $5,000.00 payment.

• That on or about February 25, 2013 Plaintiff’s counsel informed

Defendants’ counsel not to make the final $5,000.00 payment to

Plaintiff at this time.

• That the final $5,000.00 payment from Defendants is currently in

Defendants’ counsel’s escrow account prepared to be paid to Plaintiff.

• That upon receipt of the $5,000.00 payment, Plaintiff will have

received the full amount agreed upon under the settlement.

Counsel for appellee filed a reply to appellants’ response, which was unaccompanied

by an affidavit.  Counsel for Mr. Sarro said: 1) that he, as counsel for appellee, called

appellants’ attorney on January 4 and January 8, 2013, but was unable to contact him and as

a consequence, left a message inquiring about the $5,000.00 final payment that was due; 2)

counsel for appellants phoned counsel for appellee on January 10, 2013 and said that “J.

David Kommalan had suffered some unspecified health problem in December” but that

payment of the $5,000.00 “would be forthcoming;” 3) thirty-nine days later, on February 19,

2013, counsel for appellants called once again and advised that he had received from his

clients $5,000.00, which appellants’ counsel had placed in his escrow account.  

-5-



Appellee’s motion to enter consent judgment was scheduled for a hearing on

September 6, 2013.  Counsel for both parties were in attendance at the hearing, but no

argument was presented.  The motions judge explained why: 

THE COURT: All right.  We’ve discussed this matter back in my chambers. 

It would appear as though there is concurrence amongst counsel that there is

no need to have any evidence presented or anything of that variety.  Both

positions have been ably stated by counsel in the papers.  

By an order filed on October 7, 2013, the motions judge granted the appellee’s motion

to enter a consent judgment against appellants in the amount of $45,000.00.  In that order,

the motions judge, after accurately summarizing what the parties had agreed to on

September 10, 2012, said: 

The agreement that a consent judgment be entered in these

circumstances is valid and enforceable.  See, Maryland Rule 2-612 and Fry v.

Coyote Portfolio, 128 Md. App. 607 (1999).  That the Defendant, J. David

Kommalan suffered from health problems during the relevant time period is

unfortunate, but provides no basis for relief under Maryland law.  

II.

IS A CONSENT JUDGMENT APPEALABLE WHEN IT IS ENTERED IN EXACT

CONFORMITY TO A SETTLEMENT AGREEMENT?

As the motions judge pointed out in his order, consent judgments are authorized by

Md. Rule 2-612 which reads, in material part, as follows: “[t]he court may enter a judgment

at any time by consent of the parties.”  In this case, the appellants consented, on

September 10, 2012, to the entry of a judgment in the amount of $45,000.00, if they did not

pay $7,500.00 by January 2, 2013.  It is undisputed that the money was not paid when due. 
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It is also undisputed that the motions judge entered the judgment in exact conformity to the

September 10, 2012 settlement agreement.  

Consent judgments, of the type entered in this case, are common.  The settlement

agreement, upon which the consent judgment was based, provides significant benefit to all

parties.  The debtors were allowed to pay less money than they would have been liable for

if the matter had gone to trial.  The creditor, on the other hand, gave up his right to collect

an amount greater than the settlement amount, in exchange for the debtors’ agreement to pay

promptly in accordance with an agreed upon schedule.  

The black letter law in Maryland is that a party cannot appeal a consent judgment.  See

Suter v. Stuckey, 402 Md. 211, 225 (2007).  In Suter, Judge Irma Raker, speaking for the

Court, said “[t]he nature of a consent judgment precludes appeal.  Consent judgments ‘are

essentially agreements entered into by the parties which must be endorsed by the court.  They

have attributes of both contracts and judicial decrees.’” (citing, inter alia, Chernick v.

Chernick, 327 Md. 470, 478 (1992)).  

About eight years before Suter was decided, this Court filed its opinion in Fry v.

Coyote Portfolio, 128 Md. App. 607 (1999).  In Fry, we reached the same conclusion as that

reached by the Suter Court.  The facts in Fry are analogous to those in the case at bar.  In

Fry, the plaintiff was a successor in interest to the Maryland Deposit Insurance Fund

Corporation (MDIF).  MDIF held a 1.5 million dollar note which was to be paid by Fry over

a period of ten years.  Id. at 612.  Fry paid one million dollars due under the note but
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defaulted on the remaining $500,000.00.  MDIF sued Fry claiming that the remaining

$500,000.00 was owed to it.  After suit was filed, Fry and MDIF reached a settlement

agreement, which was approved by the court.  Id. at 613.  Pursuant to the agreement, Fry

agreed to make a series of payments, without interest, starting in March of 1997 and ending

in June of 1999.  Id.  Pursuant to the agreement, Fry consented to the entry of  judgments in

the amounts of $50,000.00, $50,000.00, $100,000.00, $50,000.00, $50,000.00 and

$100,000.00.  In the event that Fry defaulted on any of the payments, all the consent

judgments would be filed.  On the other hand, if payments were made as scheduled, counsel

for MDIF agreed to return to counsel for Fry the corresponding consent judgment.  Prior to

entering into the settlement, both Fry and MDIF had the benefit of counsel.  After the

settlement was reached and placed on the record and approved by the court, MDIF’s

ownership interest in the loans was assigned to Coyote Portfolio, LLC (“Coyote”).  In June,

1998, Fry did not make the $100,000.00 payment when due nor did he make one of the

$50,000.00 payments as scheduled.  Coyote advised Fry that all of the remaining consent

judgments would be entered against him unless he cured the defaults within ten days.  Fry

failed to do so.  Id.  Coyote then filed a petition for the entry of consent judgment in the

circuit court and Fry filed an opposition.  The circuit court on December 22, 1998, entered

two consent judgments for $100,000.00 and two consent judgments for $50,000.00 each, all

in accordance with the settlement agreement.  Id. at 613-14.  Fry filed an appeal to this Court
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and Coyote responded with a motion to dismiss appeal.  We granted the motion to dismiss. 

Id. at 617.  

In Fry, Judge Davis, speaking for this Court, said: 

[W]e said in Royal Insurance Company v. Austin, 79 Md. App. 741, 743-44,

558 A.2d 1247 (1988): 

It is a well-settled proposition in Maryland that consent decrees

are not  appealable.  Perceiving no pertinent difference between

consent decrees in  equity and consent judgments at law, this

Court has applied the same rule to  the latter.  The reasoning

behind this jurisdictional bar is that an appeal from  consensual

rulings is patently inconsistent with the [558 A.2d at 1249]

intent  of such voluntary rulings expeditiously to resolve legal

disputes.  

(Citations omitted.)  

In our opinion, the consent judgments of December 22, 1998, constitute

an adjudication of the entire dispute in regard to the rights to foreclose the

mortgage under the facts established in the lower court and the various

obligations and rights attendant upon that determination.  The provisions of the

one [decree] were dependent upon each other and no provision of the [decree]

adjudicated any separate distinct or independent claim.  The knowledgeable

acceptance, therefore, of the benefit of any portion of the [decree] waived any

alleged error in the entire [decree] and estopped the accepting party from

challenging the [decree] on appeal.  Accordingly, we shall grant appellee’s

motion to dismiss.  

Id. at 616-17.  

In the case, sub judice, appellants’ acceptance of the terms of the settlement agreement

appears to have been knowledgeable in every respect.  By accepting the terms of the

settlement agreement, appellants were granted an important potential benefit, i.e., a chance
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to settle the case for $7,500.00, which was a great deal less than what was owed.   Having1

accepted the potential benefit of the terms of the consent judgment, appellants cannot

challenge the consent judgment on appeal.  

III.

CONTENTIONS RAISED BY APPELLANTS ON APPEAL

Even if appellants had the right to file an appeal from a consent judgment entered  in

conformity with the terms of a consent judgment approved by the court, appellant would not

benefit.  Not a single argument advanced by the appellants in support of their contention that

the terms of the consent judgment were inequitable, is supported by any fact in the record. 

Appellants assert that equitable circumstances were here present that make it unjust

for the circuit court to enter the consent judgment.  Importantly, however, the equitable

circumstances that appellants claim justified their failure to pay $5,000.00 when due, are

completely different than the excuse for non-payment that was given to the motions judge. 

As already mentioned, appellants represented to the motions judge that payment was not

made because Mr. Kommalan, during some unspecified period, had been suffering from

“health problems” that required him to be hospitalized.  But in their brief filed with this

Appellants admit in their brief that the terms of the agreement were potentially1

beneficial when they state that at the time of settlement Mr. Kommalan knew that he “owed

Mr. Sarro a large sum of money” and also knew that the agreement to accept the settlement

allowed “him to pay a lesser amount of money over approximately five months.”  
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Court, appellants give a different reason why they did not pay the $5,000.00 when due. 

Appellants now argue: 

Requiring Mr. Kommalan to pay an amount greater than the agreed

upon $7,500 would ignore the overwhelming equitable interest of the State to

protect the health and welfare of its citizens.  Mr. Kommalan intended to pay

the $7,500 but missed the January 2, 2013 deadline due to his wife’s severe

illness.  This was an honest mistake caused by the overwhelming emotional

distress one can face when their loved ones are ill.  During the months Mr.

Kommalan was allotted to repay Mr. Sarro, he was preoccupied by caring for

his wife and her health concerns.  

(Emphasis added.)  

The  portion of the above argument that we have emphasized is based on facts not in

the record.  Accordingly, including those “facts” in their brief violated Md. Rule 8-504(a)(4),

which requires the brief of an appellant to contain “[a] clear concise statement of the facts

material to a determination of the questions presented . . . . Reference shall be made to the

pages of the record extract supporting the assertions.”  

Appellants also contend that the settlement agreement that they entered into on

September 10, 2012 was “unconscionable.”  They point out, accurately, that a contract is

“deemed unconscionable when it creates ‘extreme unfairness’ at the time it was formed and

where the contract is both procedurally and substantively oppressive[,] thus shocking the

conscience of the court.”  Appellants argue that the settlement contract entered on

September 10, 2012 was unconscionable because it “failed to consider and reflect the severe

financial and emotional distress Mr. Kommalan was experiencing at that time.”  As appellee

points out in his brief, this last argument was not raised below and cannot be raised, for the
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first time on appeal.  See Md. Rule 8-131(a) (except for issues of subject matter jurisdiction,

ordinarily an appellate court will not consider any other issue that was neither raised or

decided below).  Moreover, even if the unconscionability issue had been raised below, there

is no factual support in the record to show that as of September 10, 2012  Mr. Kommalan was

experiencing either severe financial distress or severe emotional distress.  In fact, there is

nothing in the record to show the financial status of either Mr. or Mrs. Kommalan at any

time.  

Appellant also contends that the contract of settlement should not be enforced “due

to the changed circumstances of his wife’s health.”  In support of that argument, appellants

assert: 

At the settlement conference, Mr. Kommalan may have intended to repay Mr.

Sarro in the amount of $7,500 by January 2, 2013.  However, the health

conditions of his wife became so serious that he forgot the terms of the

contract and missed the due date.  Mr. Kommalan does not want to ‘weasel his

way’ out of paying $7,500 to Mr. Sarro, but simply asks for an extension of

time due to the changed circumstances of his wife’s health.  

(Emphasis added.)  This argument will not succeed because, once again, there is nothing in

the record to support the portion of the argument quoted above that we have underlined.

Lastly, appellant argues: 

The instant case is most certainly a hard one.  We ask this Court to consider

the equitable principles of justice and public policy and remember that Mr.

Kommalan does not wish to harm Mr. Sarro.  Instead, Mr. Kommalan asks this

Court to recognize that: 1) his mistake was innocent and due to the severe

health condition of his wife; and 2) that requiring Mr. Kommalan to pay the

entire $45,000 to Mr. Sarro would create such a harsh result, causing severe

detriment to Mr. Kommalan, as to create “bad equity” and “bad precedent” for
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further lawsuits.  This Court must consider the equitable concerns at issue in

the present case and allow an exception to black-letter-law in the name of

justice.

The trouble with this argument, like appellants’ earlier ones, is that the record does

not contain facts that support the claim that the monies were not paid due to the “severe

medical condition” of Mrs. Kommalan.   2

APPEAL DISMISSED; COSTS TO BE PAID

BY APPELLANTS.

During argument before this panel, counsel for appellee admitted that, although2

appellants did not bring the issue up in their brief, the appellants are entitled to a $2,500.00

credit (based on a payment they made in September, 2012) against the $45,000.00 judgment. 
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