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This lead paint case involves two potential sources of lead exposure to appellant 

Tyjuan Brown: 1019 North Appleton Street (“1019 Appleton”), which tested positive for 

lead and 2006 Boyd Street (“2006 Boyd”), which was never tested for lead and has since 

been destroyed.  It is not disputed that appellant was exposed to lead-based paint and 

suffered physical injuries as a result.  This appeal asks us to answer the question of whether 

in the absence of direct evidence enough circumstantial evidence was presented by 

appellant regarding negligence at 2006 Boyd to raise a jury question and survive summary 

judgment.  For the following reasons, we agree with the Circuit Court for Baltimore City 

that he did not and affirm its grant of summary judgment.  

FACTS AND LEGAL PROCEEDINGS 

Brown’s Residential History  

Appellant Tyjuan Brown was born on September 7, 1991 and spent the greater part 

of his childhood in Baltimore City.  In 1992, Brown, his mother, Bernette Pressley, his 

brother and his grandfather moved to 1019 Appleton.  During this same timeframe, Brown 

would regularly visit his aunt at 2006 Boyd, which was owned by the Estate of James 

Harvey Foit and Jacquelyn M. Foit (“the Estate”).  According to testimony, Brown would 

visit 2006 Boyd four to six days per week and would remain at the house for hours at a 

time.    

The Complaint asserted that Brown’s primary residence between 1992 and 1995 

was 1019 Appleton, a property owned by Lawrence Polakoff.  In September 1993, the 

Baltimore City Health Department (“BCHD”) inspected 1019 Appleton and found forty-

eight “components for abatement” of lead on both interior and exterior surfaces.  BCHD 
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issued a Lead Violation Notice for 1019 Appleton and provided an abatement plan on 

November 22, 1993.  BCHD explained that it “determined that [Brown] who frequents the 

above dwelling has an abnormal blood lead level” and that the housing conditions were 

“deemed by the Commissioner of Health to be hazardous to life and health, and a public 

health nuisance.”  After this inspection, the family was required to vacate the property due 

to the presence of lead in the house and the elevated lead levels that Brown was exhibiting.1   

By contrast, 2006 Boyd, the property at issue in this case, was never tested for lead 

and was never the subject of a BCHD Lead Violation Notice.2  Brown’s mother testified 

that there was chipping and peeling paint at 2006 Boyd and argued that the property “did 

not meet the Housing Code’s requirements for human habitation.”  Her deposition 

testimony stated that 2006 Boyd was “not well-kept.  The windows were mostly open, 

blowing curtains, according to the weather.  Chipping and peeling paint.  Certainly a lot of 

chipping and peeling paint on the floor.”  The property was destroyed in 2006 and was 

never tested for the presence of lead-based paint.  

                                                 
1 The exact date that Brown and his family moved from 1019 Appleton to 1013 

North Appleton Street is not clear.  Brown’s mother testified in her deposition that they 

were told to move within thirty days and that they did move within this thirty-day window, 

but no date was provided.  Dr. Robert K. Simon, one of Brown’s expert witnesses stated in 

his report that according to BCHD environmental data, the family moved to 1013 North 

Appleton Street on February 14, 1994 to allow for the abatement of 1019 Appleton.  This 

was the only instance in the record that a specific date for the family’s move was provided.   

 
2 The presence of lead at 1019 Appleton is undisputed and not the subject of this 

appeal. 
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Brown’s Blood-lead Levels 

 Brown was tested seven times between 1993 and 1996.3  Brown’s blood lead levels 

as reported to this Court were as follows:  

Date:   Blood Lead Level: 

02/10/1993  20 μg/dL 

10/06/1993  22 μg/dL 

02/15/1994  20 μg/dL 

08/25/1994  22 μg/dL 

11/02/1994 19 μg/dL 

10/02/1995 13 μg/dL 

03/13/1996 09 μg/dL 

                                                 
3 Blood-lead levels are measured in micrograms per deciliter of whole blood 

(μg/dL).  When a child’s blood-lead level rises above 10 μg/dL, the Centers for Disease 

Control consider it cause for concern as data indicates that there is “no ‘safe’ threshold for 

blood lead levels” in children.  Thomas Sinks, Ph.D., Preface to Preventing Lead Poisoning 

in Young Children, Centers for Disease Control & Prevention, at ix (2005).   The Centers 

for Disease Control have provided guidance on the range of blood-lead levels:   

  

If the reading is in the range 15–19 μg/dL, there should be additional 

screenings every three to four months, the child’s family be counseled, and 

a detailed environmental history should be taken to identify sources of lead 

exposure.  A child with a reading equal to or greater than 20 μg/dL should be 

referred for medical evaluation.  A child with a reading of 45 μg/dL should 

receive urgent medical and environmental attention, while a reading of 70 

μg/dL or more is considered a medical emergency.  Another hearing 

exhibit—a 2005 publication of the American Academy of Pediatrics—

contains similar guidelines and also recommends that children with blood 

lead levels above 10 μg/dL should be periodically re-checked. 

Ross v. Hous. Auth. of Baltimore City, 430 Md. 648, 653 n.4 (2013).   

Lead has a short half-life so blood-lead tests are not always the best test of the 

amount of lead ingested at a prior time.  U.S. Department of Health & Human Services 

Public Health Service Agency for Toxic Substances and Disease Registry, Case Studies in 

Environmental Medicine: Lead Toxicity (1992), available at 

http://wonder.cdc.gov/wonder/prevguid/p0000017/p0000017.asp.  However, since lead is 

stored in the bones and teeth of the human body, “significant drops in a person’s blood lead 
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At all times, the reported address for Brown was 1019 Appleton.   

The Circumstantial Evidence and Expert Testimony 

Brown brought suit against the owners of both properties, alleging lead exposure 

resulting in physical, mental and developmental injuries.  To support his claims Brown’s 

mother was deposed and two experts were hired to testify as to the sources of his lead 

exposure.  In her deposition, Brown’s mother explained that she observed chipping and 

peeling paint at both 1019 Appleton and 2006 Boyd.  Her testimony sought to rule out other 

potential sources of lead exposure as she explained that Brown was unable to play outside 

or play on playgrounds due to the fact that he was in a body cast “unable to walk, crawl, or 

play on the ground, [or] stand on his own.”  Additionally, she did not recall Brown ever 

playing with painted jewelry, old batteries, fishing weights or painted pottery.  She testified 

that she never gave Brown any “homemade remedies or folk medicines.”  He regularly had 

his hands in his mouth but no testimony was provided that Brown was ever observed with 

paint chips in or around his mouth at either of the properties.  

One of the experts Brown retained was Dr. Robert K. Simon, Ph.D., a toxicologist, 

chemist and industrial hygienist.  According to Brown, Simon did “not actively maintain a 

license as a lead-risk assessor due to health limitations on fieldwork, but is knowledgeable 

regarding industry practices.”  His reports are based on his experience and factors relating 

to the existence of a lead source and a sufficient opportunity for exposure to lead.  At his 

                                                 

level can take several months or sometimes years, even after complete removal from the 

source of lead exposure.”  Id.   
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deposition, Simon provided his expert opinion as to the substantial contributing source of 

Brown’s lead exposure:   

Q With respect to 1019 North Appleton Street, you have rendered an 

opinion with respect to that property, and if you would just state that 

opinion on the record, please. 

 

A Well, that property was a substantial contributing source of lead-based 

paint hazards and exposure for the plaintiff when he lived at that 

property. 

 

Q And what do you base that finding on?  

 

A We have age of the property, built in 1920, so we presume it has lead-

based paint.  We have testimony of the family in the answer to 

interrogatories that there was chipping, peeling, flaking paint on 

floors, walls, baseboards, window sills, door frames, chipping and 

peeling paint that had been painted over, according to the mother, but 

not removed prior to the repainting.  Then we have rather extensive 

Baltimore City Health Department file beginning with the home 

inspection August 9, 1991, which was just prior to the birth of the 

plaintiff.  They had dust samples collected September 8, 1991 showed 

window sills and floors failing, at least the current standards, for lead 

dust.  Then we had XRF testing by BCHD on September 2nd, ’93. 

Eight exterior and 42 interior room components had lead-based paint, 

baseboards had chipping paint, exterior wall had chipping paint, first 

and second floor stringer post and spindles had chipped paint, second 

floor hallway door frames and closet door had chipping paint. Then 

BCHD issued a lead based paint violation notice on the 22nd of 

November ’93. Total of 48 components were listed for alternative 

abatement, which is removal of all deteriorated paint, making the 

surface smooth and then repainting.  And basically everything in the 

house was included, baseboards, doors, door frames, closet doors, 

closet door frames, windows, interior and exterior, stair risers, stair 

banister, stair spindles, stair posts, stair stringers, stair steps, rear 

exterior wall, porch steps, basement windows, front exterior trim.  

And every room had lead-based paint.  Then the alternative work plan 

was completed. Dust wipes were done on January 18th, ’95.  

Basement floor wipe failed.  Then that was redone.  Then the family 

moved back in after that particular clearance.  So we have age of 

property.  We have testimony in the answers to interrogatories.  We 

have lead-based paint positive testing by BCHD.  We have lead-based 
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paint abatement required while the family is living at the property.  In 

’94, they have to move out temporarily so that the abatement can be 

done, then move back in.  So all that documentation shows that there 

were definitely lead-based paint hazards at that 1019 Appleton while 

the plaintiff was actually living there.  

 

. . . 

 

Q Now, when you rendered your opinion in this case regarding the Boyd 

Street property, 2006 Boyd Street - - 

 

A Correct.  

 

Q - - you indicate on page ten of your report, in the first paragraph, It 

[sic] is my conclusion that it was more likely than not that 2006 Boyd 

Street where he visited frequently contained lead-based paint hazards 

during the child’s - - plaintiff’s childhood from age one to four years. 

Why do you say more likely than not?  What does that mean?  

 

A We have a house built before 1940.  That would be presumed by 

Maryland law to be containing lead-based paint.  We have testimony 

of the family that there was some deteriorated paint in this property 

when they were visiting there. We do not have testing information to 

confirm the presence of lead-based paint.  And so my conclusion 

would be based on the age of that property and the family information 

that more likely than not there was lead-based paint there, and some 

lead-based paint hazards.  

 

Q Because I notice that your opinion differs because - - differs from the 

1019 Appleton Street opinion. 

 

A Correct 

 

Q Now, that opinion is, It [sic] was my conclusion, to a reasonable 

degree of scientific probability, that Tyjuan Brown was initially and 

continually exposed to lead-based paint hazards at 1019 Appleton 

Street, Baltimore, Maryland 21217, during age one through four years 

of plaintiff’s childhood.   

 

. . . 

 

Q Well, let me first ask you, is your opinion different with respect to 

1019 Appleton Street and 2006 Boyd Street?  
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A Yes  

 

Q And in what ways is it different?  

 

A 1019 Appleton Street was a substantial contributing source of his – 

plaintiff’s exposure to lead-based paint hazards, elevated blood lead 

levels, and lead poisoning during the age of one to four.  We have 

extensive BCHD testing confirming the lead-based paint.  We have 

BCHD inspections confirming lead-based paint hazards. We have 

abatement that was requiring the family to move out while the 

abatement was done.  So we know why the plaintiff was living there, 

as confirmed by BCHD, we have extensive lead-based paint hazards 

continuously while the plaintiff was living there.  That is a substantial 

contributing source, in my opinion, at 1019 Appleton Street.  

 

Q Okay.  With respect to the 2006 Boyd Street, you do not have those 

factors, do you?  

 

. . .  

 

A We have age.  We have testimony of the family.  We have visitation, 

meaning it’s a child occupied facility as defined by EPA.  He was 

going there on a continuing frequent three, four, five times a week 

basis, so we know he had potential for exposure by going there, but 

we don’t have confirmation by testing or abatement of the lead-based 

paint hazards.  So I concluded that it contributed to his lead exposure, 

but I could not say it was a substantial contributing source.  

 

Q All right.  So you are not able to say that any potential exposure at 

2006 Boyd Street was a substantial contributing source in this case; is 

that correct?  

 

A Correct.  I wouldn’t say that.  It was 1019 Appleton was the substantial 

contributing source, and 2006 Boyd contributed also to the lead 

exposure.  

 

Q But you cannot say it was a substantial contributing source?  

 

A I would not say that.  I would not say that.  
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In support of his deposition testimony, Dr. Simon’s official report listed 1019 

Appleton as a substantial contributing source and 2006 Boyd as “more likely than not” a 

source of lead exposure:   

It was my conclusion to a reasonable degree of scientific probability that 

Tyjuan Brown was initially and continually exposed to lead based paint 

hazards at 1019 Appelton [sic] Street, Baltimore, MD 21217 during age 1 to 

4 years of plaintiff’s childhood.  It was my conclusion to a reasonable degree 

of scientific probability that plaintiff was more likely than not exposed to 

lead based paint hazards at 2006 Boyd Street during this same time period. 

 

Brown’s second expert, Dr. Cecelia Hall-Carrington, M.D., also prepared a report in which 

she stated “with a reasonable degree of medical probability that [Brown] was injured by 

his exposure to lead and that his lead poisoning is a significant contributing factor to the 

neuropsychological problems documented by [her] evaluation.”  She did not, however, 

draw any conclusion as to which properties were the potential sources of Brown’s lead 

exposure.  

Summary Judgment Motion and Hearing  

The Estate’s Motion for Summary Judgment was heard by the Circuit Court for 

Baltimore City on July 12, 2013.  At the hearing, the Estate argued that the circumstantial 

evidence presented was insufficient and that Brown’s experts could not conclude that 2006 

Boyd was a substantial contributing factor in Brown’s lead exposure.  Brown argued that 

whether 2006 Boyd was a substantial contributing factor was a jury question and one that 

did not need to be proven by expert testimony.  After hearing both arguments, the circuit 

court granted summary judgment in favor of the Estate.  The court explained that the lack 

of any direct evidence that “the house did or did not contain lead [was] problematic.”  The 
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court concluded that “the testimony that the house more likely than not contained lead [did 

not get Brown] over [his] burden to demonstrate more [as] the evidence present in the 

record [was not] going to allow anyone to infer that [2006 Boyd was] the source of lead 

poisoning.”  On December 9, 2013, Brown noted his appeal to this Court.4  

QUESTIONS PRESENTED5 

Appellant presents two questions to this Court for review, which we have 

consolidated into the following question:  

Was the circuit court’s grant of summary judgment in favor of appellees 

legally correct under current Maryland standards for lead paint cases?  

 

Finding no error, we affirm the ruling of the circuit court.  

STANDARD OF REVIEW 

Maryland Rule 2-501(e) allows a circuit court to “enter judgment in favor of or 

against the moving party if the motion and response show that there is no genuine dispute 

as to any material fact and that the party in whose favor judgment is entered is entitled to 

judgment as a matter of law.”  The grant of summary judgment is a question of law, 

                                                 
4 The final judgment was docketed on November 20, 2013 after a settlement order 

with the other defendants was entered.  

 
5 The appellant’s original questions presented were:  

 

1.  Did the trial judge improperly weigh the credibility of Appellant’s 

expert witnesses and enter summary judgment where a dispute of material 

fact existed?  

2.  Did the trial court impermissibly deviate from the standards used 

to determine if 2006 Boyd St. was a substantial contributing factor to 

Appellant’s lead exposure?  
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reviewed de novo.  Taylor v. Fishkind, 207 Md. App. 121, 137 (2012) cert. denied, 431 

Md. 221 (2013) (Citation omitted).  When reviewing a motion for summary judgment, the 

court must “determine [whether] there is a dispute as to a material fact sufficient to provide 

an issue to be tried.”  Dow v. L & R Properties, Inc., 144 Md. App. 67, 73 (2002) (Citation 

omitted).  A material fact “is a fact the resolution of which will somehow affect the 

outcome of the case.”  Hamilton v. Dackman, 213 Md. App. 589, 606 (2013) cert. denied, 

439 Md. 329 (2014) (hereinafter Raymond Hamilton) (Citations omitted).  

We view all inferences in the light most favorable to the nonmoving party and if 

“the facts presented to the trial court . . . are susceptible to more than one inference, the 

inference must be drawn in the light more favorable to the person against whom the motion 

is made.”  Dow, 144 Md. App. at 73 (Citation omitted).  We “independently review the 

record to determine whether the parties properly generated a dispute of material fact and, 

if not, whether the moving party is entitled to judgment as a matter of law.”  Raymond 

Hamilton, 213 Md. App. at 606 (Citation omitted).  Factual disputes “that are irrelevant or 

unnecessary will not be counted, and when a movant has carried its burden, the party 

opposing summary judgment must do more than simply show there is some metaphysical 

doubt as to the material facts.”  Id. (Citation omitted).  Disputed facts that would make the 

grant of summary judgment erroneous must show “evidence on which the jury could 

reasonably find for appellant.”  Id.  
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DISCUSSION 

I. Contentions  

Brown contends that the circuit court improperly weighed the credibility of his 

expert witnesses.  He further contends that he was able to establish a prima facie case of 

negligence and should be allowed to take his case to a jury.  Brown argues that summary 

judgment was improper because the evidence presented generated a genuine dispute as to 

the source of his lead exposure and that 2006 Boyd was in fact a substantial contributing 

factor to this exposure.  

The Estate responds that Brown was unable to provide sufficient circumstantial 

evidence to show that any conditions at 2006 Boyd substantially contributed to his lead 

exposure.  In the absence of any direct evidence, the Estate argues that Brown failed to 

produce evidence that would amount to “a reasonable probability that lead-based paint 

actually existed at 2006 Boyd.”  As to the expert opinions offered by Brown, the Estate 

responds that their testimony was not able to establish that 2006 Boyd was a “substantial 

contributing factor” and therefore do not provide the required evidence to allow Brown’s 

case to proceed to a jury.  

II. Analysis   

There has been a litany of lead paint cases in recent years and each one presents a 

slightly different set of facts, but all come to a similar conclusion.  In order to survive 

summary judgment, a party must show in some way, either through direct or circumstantial 

evidence, that the property in question was a substantial contributing source of the 

complaining party’s lead exposure.  There must be more than a mere scintilla of evidence 
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to support this inference.  Dow, 144 Md. App. at 74–75 (holding that circumstantial 

evidence alone was sufficient to establish “that the paint in question was lead based and 

thus caused” the alleged injuries).  In order to create a prima facie negligence action, a 

plaintiff must show:  

(a) the violation of a statute or ordinance designed to protect a specific class 

of persons which includes the plaintiff, and (b) that the violation proximately 

caused the injury complained of. Proximate cause is established by 

determining whether the plaintiff is within the class of persons sought to be 

protected, and the harm suffered is of a kind which the drafters intended the 

statute to prevent.  It is the existence of this cause and effect relationship that 

makes the violation of a statute prima facie evidence of negligence. 

 

Brooks v. Lewin Realty III, Inc., 378 Md. 70, 79 (2003) (Internal quotations and citations 

omitted).  The “presence of flaking, loose, or peeling paint” is a violation of the Baltimore 

City Housing Code.  Roy v. Dackman, 219 Md. App. 452, 475 (2014).6  The relevant 

provision of the Housing Code was intended to protect children against the harms of lead-

based paint so “the presence of a violation of the Baltimore City Housing Code permits an 

inference of prima facie negligence on the part of the landlord.” Id. (Citation omitted).  

                                                 
6 In Roy, this Court relied on Article 13, § 703 of the Housing Code, Baltimore City 

Code, which is no longer the current version of the Baltimore City Code.  The language of 

the current Baltimore City code as adopted on March 10, 2013 is largely the same and does 

not change our analysis.  The current code requires that:  

 

All interior surfaces, including floors, walls, ceilings, windows, and doors, 

must be maintained in good, clean, and sanitary condition.  Peeling, chipping, 

flaking, or abraded paint must be repaired, removed, or covered.  Cracked or 

loose plaster, decayed wood, and other defective surface conditions must be 

corrected.  Floors in kitchens, bathrooms, lavatories, toilet rooms, and 

laundry rooms must be kept imperious to water.  

 

Building, Fire, and Related Codes of Baltimore City, Baltimore City Revised Code (2013 

Repl. Vol.), § 7–304.20. 
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Therefore, Brown argues that he would only need to show that there was “flaking, loose, 

or peeling paint” at 2006 Boyd and that Brown had lead poisoning at the time to establish 

a prima facie case of negligence.  See Brooks, 378 Md. at 89.   

While this may be partly true, Brown needs to show more to establish a specific 

property as the source of this exposure since the inference of negligence “does not eliminate 

the requirement that the plaintiff prove that the landlord’s negligence caused proximately 

the injury.”  Roy, 219 Md. App. at 476 (emphasis in original) (Citation omitted).  The 

evidence supports the contention that Brown was among the specific class of persons meant 

to be protected by the Baltimore City Housing Code and that he had suffered from lead 

poisoning.  However, he failed to provide enough evidence to prove that any negligence 

occurring at 2006 Boyd was the proximate cause of his lead poisoning.  

We have noted, in causation cases, the evidence must establish, consistent with 

Ross, “a probability that a property exposed him or her to injury-causing lead paint.”  

Raymond Hamilton, 213 Md. App. at 605 (emphasis in original).  This standard requires 

more than “a possibility that the circumstantially-established lead exposure” at a specific 

property was a source.  Id.  There is no requirement that a party eliminate all other potential 

sources of lead exposure, but the party must be able to establish a probability that the 

property was a substantial contributing factor in his or her lead poisoning.  Id.  To illustrate 

this probability, the plaintiff must show: “(1) first that the subject property had lead-based 

paint, and (2) then the plaintiff must show that his or her exposure at the subject property 

was an effective cause of his lead poisoning.”  Hamilton v. Kirson, 439 Md. 501, 535 

(2014) (hereinafter Christopher Hamilton) (Internal quotations omitted). 
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To survive summary judgment, a plaintiff must show more than mere speculation 

that a certain property was a substantial contributing factor to his or her lead exposure: “the 

overarching principle, which is neither new nor indigenous to lead paint cases, is that 

circumstantial evidence may support a negligence determination if it amounts to a 

reasonable likelihood or probability rather than a possibility.”  Raymond Hamilton, 213 

Md. App. at 613–14 (emphasis in original) (Internal quotations omitted).  Accordingly, any 

circumstantial evidence presented to the court must establish the probability that the subject 

property was a source of exposure.  

In Ross v. Hous. Auth. of Baltimore City, 430 Md. 648 (2013), the Court of Appeals 

said that to be considered a substantial contributing factor in causing alleged injuries the 

property “must have been a source of [the party’s] exposure to lead, that exposure must 

have contributed to the elevated blood lead levels, and the associated increase in blood lead 

levels must have been substantial enough to contribute to [the alleged] injuries.”  Id. at 668.  

An expert’s opinion can be helpful in this regard but it “cannot transform thin evidence or 

assumptions into viable causal connections simply by labeling them an expert opinion.”  

Raymond Hamilton, 213 Md. App. at 608. 

Specifically in Ross, expert opinions were not important to this causation analysis.  

The record provided “lead investigation reports for the Payson Street home [which] 

accurately identified lead on the property, that Ms. Ross was exposed to paint dust and 

chips at that property as described by her mother, and that her blood lead levels rose during 

the first year they resided at that home.”  Ross, 430 Md. at 670.  This evidence compensated 

for the lack of a strong expert opinion as to causation.   
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Here, Brown’s experts could not conclude that 2006 Boyd was a “substantial 

contributing factor,” only that the property “more likely than not” contributed to Brown’s 

lead exposure.  This is not the standard by which negligence is measured in these cases.  In 

addition, in our view, the circuit court did not rule on the credibility of either expert.  The 

circuit court’s grant of summary judgment related to the lack of evidence that would 

support a finding of negligence on the part of the Estate.  Brown presented expert evidence 

to show he was exposed to lead, which is not contested, but was unable to provide that 

2006 Boyd was a substantial contributing factor.  Dr. Simon’s opinion was based solely on 

the age of the property and the presumption that houses built before 1950 have lead based 

paint.  See Md. Code Regs. (“COMAR”) 26.16.01.03(A) (“The presence of a lead-

containing substance is presumed in any residential building constructed before 1950 

unless a person determines that all painted surfaces are lead-free”).  This presumption is 

not enough to establish that the Estate was negligent in its maintenance of the property. 

The opinions of Brown’s experts are similar to those presented in Raymond 

Hamilton.  We explained in Raymond Hamilton that “by the time this case reached 

summary judgment, Raymond’s case was down to one property, and his evidence as to that 

property fell short, both in terms of the tangible and circumstantial evidence and because 

his proffered expert testimony was grounded almost entirely on assumptions.”  213 Md. 

App. at 605.  In both Raymond Hamilton and here, the same expert, Dr. Simon, testified.  

In Raymond Hamilton, Dr. Simon’s opinion as to the subject property was based on the 

assumption that it contained lead due to the age of the property.  Id. at 596.  These 

assumptions do not establish causation for a lead paint case.  Even if we were to follow the 
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reasoning of Brown that the circuit court did not exclude and therefore accepted Dr. 

Simon’s and Dr. Carrington-Hall’s opinions, there is insufficient evidence of causation.  

Neither of these experts concluded that 2006 Boyd was a substantial contributing factor.  

This is significant since Brown’s primary residence was tested for lead and provided an 

alternative means for his exposure during the same timeframe.  

The circuit court decision relied heavily on West v. Rochkind, 212 Md. App. 164 

cert. denied, 435 Md. 270 (2013), so the factual similarities warrant a full discussion.  In 

West, only circumstantial evidence was presented because no tests were ever conducted at 

the subject property and the property had subsequently been destroyed.  However, the 

circuit court decided that the plaintiff could not rely solely on circumstantial evidence 

because there was not one “exclusive possible place where the plaintiff was exposed to 

lead” and that “by his own statements [he had] created the possibility of two different 

locations as the possible source of his exposure.”  Id. at 169.   

We explained that while circumstantial evidence can be sufficient to prove that a 

subject property is a substantial contributing factor in the plaintiff’s lead exposure, the 

plaintiff must be able to show that “it was a cause, in the absence of any lead paint testing.” 

Id. at 170 (emphasis in original).  The factual dilemma in West was an “unusual ‘Catch 22’ 

scenario.”  The plaintiff had to show “in the absence of any direct or other efficacious 

circumstantial evidence of lead paint, that [the subject property] was the only cause for the 

medical effect even to prove that [the subject property] was a cause of lead poisoning.”  Id.  

In West, the appellant sought to rely on Dow, which set forth a process of elimination 

analysis that “showed ineluctably that [the subject property] had to have been (not could 
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have been, but had to have been), a place containing lead paint.”  West, 212 Md. App. at 

172.  In Dow, the property contained chipping paint, Dow’s parents complained to the 

landlord about the conditions and Dow “had a habit of placing her hands and fingers in her 

mouth, and would often play at or near areas of chipping and peeling paint.”  144 Md. App. 

at 70–71 (Internal quotations omitted).  Summary judgment was granted by the circuit court 

in Dow based on the conclusion that “there was no evidence that the apartment contained 

lead-based paint.”  Id. at 71.   

We vacated the grant of summary judgment, explaining that “[i]f believed, the 

evidence offered by [Dow] in opposition to the motion for summary judgment could 

establish that the chipping and peeling paint inside [the subject property] was the only 

possible source of Dow’s lead poisoning.”  Id. at 76.  The distinction between the 

circumstantial evidence in Dow and the evidence in West was that “the evidence [in Dow] 

showed indisputably that the only place where she could have been exposed to lead paint 

was at [the subject property].”  West, 212 Md. App. at 172.  

Unlike in Dow, 2006 Boyd was not the only source.  Therefore, Brown cannot rely 

solely on circumstantial evidence to show that 2006 Boyd was the sole source of his lead 

exposure.  Brown lived in two places contemporaneously: his residence at 1019 Appleton 

and his repeated visits to 2006 Boyd.  His primary residence, 1019 Appleton, tested positive 

for lead and was proven to be a substantial contributing factor to his elevated blood-lead 

levels.  Therefore, the process of elimination argument is not available to Brown.   

In Christopher Hamilton, the Court of Appeals adopted the reasoning of the circuit 

court that there were “two wide open possible properties at the same time, either of which 
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could have been the source of the lead that is alleged.  And that is insufficient to establish 

the prima facie case that the plaintiff would have to show on negligence.”  Christopher 

Hamilton, 439 Md. at 545.  Brown’s case presents the same problem, except that one of 

the properties, 1019 Appleton, was clearly a substantial contributing factor to his lead 

exposure.  At oral argument before this Court, Brown contended for the first time that 

during 1994, 2006 Boyd would have been the only possible source of his exposure.  He 

asserted that his family moved from 1019 Appleton on February 14, 1994 to 1013 North 

Appleton Street, while the former address was abated for lead.  This argument sought to 

provide additional circumstantial evidence as well as eliminate other exposure sources 

during the 1994-1995 timeframe, where Brown’s blood-lead levels remained at or above 

20 μg/dL.  However, this argument was not presented to the circuit court or briefed before 

this Court.  As a result, it was not properly preserved and is not properly before us.   

We concluded in Raymond Hamilton that the plaintiff had not produced enough 

evidence to establish a reasonable likelihood or probability of exposure at the subject 

property when the only evidence of lead was a single positive test of an exterior part of the 

house.  There were other exposure sources and the plaintiff’s “blood-lead levels remained 

elevated . . . long past the time frame alleged.”  213 Md. App. at 617.  

Brown has not produced enough evidence to move from possibility to probability.  

The evidence of any negligence at 2006 Boyd was limited to the testimony of Brown’s 

mother as to the conditions of the paint and Dr. Simon’s conclusion based on the property’s 

age and the presumption that the property “more likely than not” contained lead-based 

paint.  No evidence was ever presented to show that Brown was seen with paint chips in 
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his mouth or that 2006 Boyd had been the subject of any tests for lead.   It is clearly possible 

that more than one house could contribute to Brown’s lead exposure, but “[b]ased on our 

case law, to even enter the realm of substantial contributing source, a house has to be shown 

to have had lead-based paint—almost invariably in the interior of the building.”  

Christopher Hamilton, 439 Md. at 543 (emphasis in original) (Internal quotations omitted). 

Plaintiffs “bear the initial burden of proving circumstantially a prima facie 

negligence case [and p]art of that burden is to advance a viable theory of causation.”  Id. 

at 546.  Brown did not satisfy this burden to establish a prima facie case of negligence 

against the Estate.  The circumstantial evidence was not sufficient for the fact finder to 

conclude that there was a reasonable likelihood or probability of lead exposure at 2006 

Boyd.  Therefore, we agree with the circuit court’s grant of the Estate’s Motion for 

Summary Judgment and affirm its ruling.  

JUDGMENT OF THE CIRCUIT 

COURT FOR BALTIMORE CITY 

AFFIRMED.  COSTS TO BE PAID 

BY APPELLANT. 


