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 Appellants, Gena Pearson and Clay Pearson (collectively, “Pearson”), sued 

appellees, Dr. Robert Lyles, Jr.1 and Dr. Phyllis Barson, for medical malpractice in the 

Circuit Court for Prince George’s County.  Pearson alleged that she developed left-sided, 

low-back sacroiliitis2 from a bilateral sacroiliac joint injection3 that Dr. Lyles performed 

in 2010.  She claimed that Dr. Lyles’ treatment was the result of a referral by Dr. Barson, 

whom she alleged committed medical malpractice by her referral.  Pearson contended 

that both appellees failed to adequately examine her and review her medical history, 

which resulted in them both performing unnecessary procedures that eventually resulted 

in her sacroiliitis.  Pearson later amended her complaint to allege that she did not give 

informed consent to the treatments provided to her by either Dr. Lyles or Dr. Barson, as 

                                              
1 Dr. Lyles passed away on May 27, 2013.  Dr. Lyles’ estate was substituted in his 

place by a suggestion of death filed with the court on June 28, 2013.     

 
2 The Mayo Clinic defines sacroiliitis as “an inflammation of one or both of your 

sacroiliac joints ― the places where your lower spine and pelvis connect.  Sacroiliitis can 

cause pain in your buttocks or lower back, and may even extend down one or both legs.”  

Sacroiliitis, MAYO CLINIC (Jan. 9, 2013), http://www.mayoclinic.org/diseases-

conditions/sacroiliitis/basics/definition/con-20028653.  Sacroiliac joints are also called 

“SI” joints.  See Sacroiliac Joint Dysfunction (SI Joint Pain), SPINE-HEALTH, 

http://www.spine-health.com/conditions/sacroiliac-joint-dysfunction/sacroiliac-joint-

dysfunction-si-joint-pain (last visited Dec. 5, 2014).  

 
3 The Cleveland Clinic describes sacroiliac joint injections (or SI injections) as “a 

shot of an anti-inflammatory medication and an anesthetic into the joint capsule of the SI 

joint to treat the pain in your low back, buttock, or upper leg. . . .  The goal of this 

injection is to improve your spine motion as well as provide pain relief.  CLEVELAND 

CLINIC, HEALTH INFORMATION FOR PATIENTS AND THE COMMUNITY: SACROILIAC JOINT 

INJECTION 1 (2011), available at 

https://my.clevelandclinic.org/ccf/media/files/Spine/Sacroiliac-Joint-Injection-1-26-

11.pdf.  
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had she known the risks of the procedures they administered, she would not have 

consented to them. 

Days before trial, appellees submitted a motion to dismiss Pearson’s informed 

consent claim and a motion in limine to preclude the testimony of Pearson’s expert 

witness, Dr. Michael Shear.  After a motions hearing on December 2, 2013, the circuit 

court dismissed Pearson’s informed consent claim.  At that time, the court agreed to 

allow the parties to voir dire Dr. Shear and then determine the admissibility of his 

testimony afterward.  Trial began before a jury on December 2, 2013.  On December 4, 

2013, Pearson called her final witness, Dr. Shear, whose testimony was heard outside of 

the jury.  After allowing both parties to voir dire Dr. Shear, the circuit court granted 

appellees’ motion in limine to preclude Pearson’s sole expert from testifying as an expert 

as to the cause of her injuries.  As a result, Pearson did not have an expert to testify as to 

the merits of her case.  Accordingly, appellees moved for judgment, which the circuit 

court granted on December 4, 2013.  Pearson timely appealed.  

Pearson presents two questions for our review, which we have rephrased for 

clarity:4  

1. Did the circuit court err in dismissing Pearson’s informed consent 

claim based on ambiguity in the allegations? 

 

2. Did the circuit court abuse its discretion by excluding the expert 

testimony of Dr. Shear for failing to satisfy the causation requirement of 

Md. Rule 5-702?5   

                                              
4 At argument, Pearson objected to pages 253-274 and 280-293 of the amended 

extract.  The circuit court did not consider these materials and neither did we. 
 

5 Pearson wrote the questions as: 
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Facts 

 

 Dr. Barson, an anesthesiologist and interventional pain specialist, began treating 

Pearson in May 2006 for back pain, leg pain, and buttocks pain.  At the start of her 

treatment, Pearson indicated that she took three to four Percocet6 a day, and that her pain 

ranged from “constant – able to work” to “severe pain – unable to work, barely able to do 

activities of daily living.”  At that time, Dr. Barson performed a caudal epidural7 on 

Pearson to alleviate her pain. 

                                              

 

1. Did the Circuit Court err when it found Dr. Shear’s expert testimony 

improper under Maryland Rule 5-702? 

 

2. Did the Circuit Court err when it ruled on the Appellees’ motion in 

limine to preclude the expert testimony of Dr. Shear when that motion was 

filed past the deadline set forth in the scheduling order? 

 

3. Did the Circuit Court err when it dismissed Ms. Pearson’s informed 

consent claim? 

 

4. Did the Circuit Court err when it did not allow Dr. Barson’s disciplinary 

record to be admitted into evidence? 

 

 We do not reach Pearson’s fourth question regarding Dr. Barson’s disciplinary 

record.  Dr. Barson did not testify, and her standard of care was not questioned because 

Pearson’s only expert was precluded from testifying in this case regarding her care.  

Because we agree with the circuit court’s decision to preclude Pearson’s proffered expert 

testimony regarding Dr. Barson’s testimony, Pearson’s fourth question is not before this 

Court.   

 
6 Drugs.com explains that Percocet is “an opioid pain medication . . . used to 

relieve moderate to severe pain.”  Percocet, DRUGS.COM, 

http://www.drugs.com/percocet.html (last visited Dec. 5, 2014).   

 
7 Arizona Pain defines a caudal epidural injection as “a combination of a steroid 

and a local anesthetic that is delivered to your lower back to treat chronic back and lower 

extremity pain.”  Caudal Epidural Steroid Injections, ARIZONA PAIN, 
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 On June 5, 2006, Pearson returned to Dr. Barson.  Dr. Barson indicated that 

Pearson had “degenerative disk disease, spondylosis[8] with right lower extremity 

radicular pain”9 and that Pearson had some improvement after receiving a series of 

epidural steroid injections.10  During the June 5th visit, Dr. Barson administered another 

epidural procedure on Pearson. 

                                              

http://arizonapain.com/pain-center/pain-treatments/caudal-steroid-injection/ (last visited 

Dec. 5, 2014).  

 
8 The Mayfield Clinic describes degenerative disk disease as: 

 

[A] spinal condition caused by the breakdown of your intervertebral discs   

. . . .  [It] is a general term used to describe changes that can occur along 

any area of the spine . . . as you age, but is most common in the lumbar 

area.  It’s not actually a disease, but rather a condition in which your discs 

“degenerate,” or lose their flexibility and ability to cushion your spine. 

 

Degenerative Disc Disease (Spondylosis), MAYFIELD CLINIC FOR BRAIN AND SPINE (Feb. 

2010), http://www.mayfieldclinic.com/PE-DDD.htm#.VGohhTTF8cQ (last visited Dec. 

5, 2014). 
 
9 Spine-Health.com explains radicular pain as “a type of pain that radiates into the 

lower extremity directly along the course of a spinal nerver [sic] root.  [It] is caused by 

compression, inflammation and/or injury to a spinal nerve root arising from common 

conditions[.]”  Radicular Pain and Radiculopathy Definition, SPINE-HEALTH, 

http://www.spine-health.com/glossary/radicular-pain-and-radiculopathy (last visited Dec. 

5, 2014).  

 
10 According to Spine-Health.com, epidural steroid injections “are a common 

treatment option for many forms of low back pain and leg pain . . . .  An epidural steroid 

injection delivers steorids directly into the epidural space in the spine.”  Lumbar Epidural 

Steroid Injections for Low Back Pain and Sciatica, SPINE-HEALTH, http://www.spine-

health.com/treatment/injections/lumbar-epidural-steroid-injections-low-back-pain-and-

sciatica (last visited Dec. 5, 2014).   
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 On June 9, 2006, Pearson presented to Dr. Barson, complaining that she had not 

received relief from the June 5th epidural.  Dr. Barson believed that there had been some 

“sensory blockade” from the epidurals that affected Pearson’s pain level.  Dr. Barson’s 

plan for Pearson’s treatment was to perform fluoroscopic examinations11 “with 

consideration of facet blocks[12] (or cryo facet blocks)”13 every two weeks on Pearson. 

 Pearson continued her treatment with Dr. Barson over the next two years without 

issue.  On August 5, 2008, Pearson visited Dr. Barson.  This visit is the basis of her 

                                              
11 Johns Hopkins Medicine describes flouoroscopy procedures as:  

 

[A] study of moving body structures--similar to an X-ray “movie.”  A 

continuous X-ray beam is passed through the body part being examined. 

The beam is transmitted to a TV-like monitor so that the body part and its 

motion can be seen in detail.  Fluoroscopy, as an imaging tool, enables 

physicians to look at many body systems, including the skeletal . . . 

systems. 

 

Fluoroscopy Procedure, JOHNS HOPKINS MEDICINE, 

http://www.hopkinsmedicine.org/healthlibrary/test_procedures/orthopaedic/fluoroscopy_

procedure_92,P07662/ (last visited Dec. 5, 2014).  

 
12 Spine-Health.com defines a facet block as a “facet joint injection.”  Cervical, 

Thoracic and Lumbar Facet Joint Injections, SPINE-HEALTH, http://www.spine-

health.com/treatment/injections/cervical-thoracic-and-lumbar-facet-joint-injections (last 

visited Dec. 5, 2014).  These injections “involve[ ] injecting a small amount of local 

anesthetic (numbing agent) and/or steroid medication, which can anesthetize the facet 

joints and block the pain.”  Id.  A facet joint is a “small joint at each segment of the spine 

that provide[s] stability and help[s] guide motion.”  Id.   

 
13 Andrea M. Trescot, MD, explains cryo blocks as: “Cryoneuroablation, also 

known as cryoanalgesia or cryoneurolysis, is a specialized technique for providing long-

term pain relief in interventional pain management settings . . . .  The application of cold 

to tissues creates a conduction block, similar to the effect of local anesthetics.”  Andrea 

M. Trescot, Cryoanalgesia in Interventional Pain Management, 6 PAIN PHYSICIAN 345, 

345 (2003).    
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claims against Dr. Barson.  Dr. Barson noted that Pearson had “degenerative disc disease, 

spondylosis, facet arthrosis[14] at L3-L5 and right SI joint pain.”  During that visit, Dr. 

Barson administered an SI joint injection and a caudal epidural.   

 Pearson followed up with Dr. Barson on August 7, 2008.  At that time, Dr. Barson 

noted that Pearson had spondylosis with lower extremity radicular pain.  Dr. Barson 

performed another caudal epidural.  Dr. Barson told Pearson to follow up with her on an 

as-needed basis for her pain.  Additionally, Dr. Barson suggested that Pearson possibly 

undergo radiofrequency ablation15 or cryo procedures to treat her pain. 

 Pearson returned to Dr. Barson on August 27, 2008.  Dr. Barson indicated that 

Pearson had “severe degeneratie disk disease, spondylosis, sacroiliitis, and lower 

extremity radicular pain.”  Dr. Barson performed bilateral facet blocks, bilateral SI joint 

injections, and an epidurolysis.16  This treatment gave Pearson three months of relief.   

                                              
14 “Facet arthrosis or facet arthropothy is degenerative arthritis affecting the facet 

joints in the spine in the area where the facet joints are located, arthritis pain can 

develop.”  Carol Eustice, Facts About Facet Arthropathy, ABOUT HEALTH. (Dec. 4, 

2014),  http://www.arthritis.about.com/od/spine/p/facet_joints.html. 

 
15 WebMD describes radiofrequency ablation (RFA) as “a procedure used to 

reduce pain.  An electrical current produced by a radio wave is used to heat up a small 

area of nerve tissue, thereby decreasing pain signals from that specific area.”  

Radiofrequency Ablation for Arthritis Pain, WEBMD, http://www.webmd.com/pain-

management/radiofrequency-ablation (last visited Dec. 5, 2014).   

 
16 Connecticut Pain & Wellness Center defines epidurolysis as a procedure “used 

to dissolve some of the scar tissue from around entrapped nerves in the Epidural space of 

the spine, so that medications such as cortisone can reach the affected areas.”  

Epidurolysis (RACZ Procedure), CONNECTICUT PAIN & WELLNESS CENTER, 

http://www.ctpainandwellness.com/procedures/epidurolysis.html (last visited Dec. 5, 

2014).   
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 On March 13, 2009, Pearson returned to Dr. Barson.  Dr. Barson documented that 

Pearson had “degenerative disk disease, spondylosis, lower extremity radicular pain, with 

the right being greater than the left and epidural adhesions.”17  Dr. Barson again 

performed bilateral L3, L4, and L5 facet blocks, epidurolysis, and a caudal block that 

day.   

 On June 10, 2009, Dr. Barson referred Pearson to Dr. Lyles for evaluation for 

radiofrequency ablation.  Following this referral, Pearson visited Dr. Lyles on June 19, 

2009.  Dr. Lyles completed a history and physical of Pearson, who complained of long-

term chronic low back pain.  Pearson noted that the epidural injections she had previously 

received had become less effective, and that Dr. Barson requested Dr. Lyles to review 

Pearson for a possible “radiofrequency/injection” procedure.  Pearson stated that she had 

“difficulties with daily activities, such as walking, standing, lifting, sitting and stairs” and 

complained of “pain radiating to the leg, neck, shoulder, back, lumbar muscles, cervical 

muscles and thoracic mucles.”  Dr. Lyles noted that Pearson had progressive spinal 

degenerative disease and SI joint pain.  He performed the radiofrequency treatment as 

well as an SI joint injection. 

                                              
17 Emory Healthcare explains that “[e]pidural adhesions are most commonly 

caused by hemorrhage into the epidural space following surgical interventions in the 

lumbar spine and the healing that subsequently occurs.  Leakage of this material into the 

epidural spacer may cause an inflammatory response and result in the formation of 

epidural adhesions.”  Lysis of Epidural Adhesions, EMORY HEALTHCARE, 

http://www.emoryhealthcare.org/spine/procedures/interventional-treatments/lysis-

epidural-adhesions.html (last visited Dec. 5, 2014).   
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 On March 12, 2010, Pearson returned to Dr. Barson with complaints of 

“lumbosacral pain running into her buttocks.”  Dr. Barson performed a caudal epidural 

and placed Pearson on medication.   

 On March 30, 2010, Dr. Lyles performed a second radiofrequency procedure on 

Pearson.  At the time, Pearson indicated that her pain level was “6/10[.]”  The day after 

the second radiofrequency procedure, Pearson drove to Pennsylvania to spend time with 

her family for Easter.  She claimed that during the trip she experienced “excruciating pain 

in the left sacroiliac area,” and she had since become debilitated.  Pearson claimed that 

the March 30th procedure caused this pain, and she based her suit against both Dr. Lyles 

and Dr. Barson on her injuries from this procedure. 

She returned to Dr. Barson on April 8, 2010, and complained of left-sided pain.  

Dr. Barson’s diagnosis was “SI joint or sacroiliitis, left[.]”  Dr. Barson performed another 

epidural, and recommended that Pearson see Dr. Lyles again if she continued to have 

pain.  On April 9, 2010, Pearson followed Dr. Barson’s instructions and presented to Dr. 

Lyles regarding her pain.  Dr. Lyles performed a left-sided spinal facet block and a 

medial facet joint block.  

 Pearson returned to Dr. Lyles on April 16, 2010, complaining of pain.  Before Dr. 

Lyles would schedule a SI joint injection, he required Pearson to obtain an MRI18 of her 

                                              
18 The Mayo Clinic explains that “[m]agnetic resonance imaging (MRI) is a 

technique that uses a magnetic field and radio waves to create detailed images of the 

organs and tissues within your body.”  MRI, Mayo Clinic (Aug. 17, 2013), 

http://www.mayoclinic.org/tests-procedures/mri/basics/definition/prc-20012903 (last 

visited Dec. 5, 2014)   
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pelvis and SI joints.  Following her MRI, Pearson met with Dr. Lyles on April 21, 2010.  

His review of her MRI showed “bone marrow edema on both sides of the left sacroiliac 

joint and soft tissue swelling adjacent to the anterior and medial aspects of the sacroiliac 

joint, consistent with sacroiliitis.”  On that day, Dr. Lyles performed a left sacroiliac joint 

injection.   

  On April 28, 2010, Pearson went to Dr. Charles Schnee, an orthopedic surgeon, 

for her pain.  She documented that her symptoms began on April 3, 2010, “3 days after 

Radiofrequency Therapy.”  Pearson noted that she became “disabled” under her work 

status on March 26, 2010, and that she had “last worked on March 24, 2010” as a result 

of her pain.  Since her visit with Dr. Schnee, Pearson has seen other experts regarding her 

pain and continued treatment with them, which has included SI joint injections. 

 Pearson filed this suit on September 16, 2011, claiming medical malpractice by 

both appellees.  Pearson alleged that the procedures that Dr. Barson administered 

between 2006 and 2009 were done without a physical examination or review of her 

medical history.  She also alleged that she only had pain on one side of her body, but the 

procedures were wrongfully performed bilaterally.  She further claimed that these 

procedures eventually led to her visiting Dr. Lyles for treatment.   

As to Dr. Lyles, Pearson contended that the SI joint injection performed by Dr. 

Lyles on March 30, 2010, caused her to develop left-sided sacroiliitis and that she had not 

suffered excruciating back pain on her left side until after this treatment.  With her filing, 

Pearson submitted a Certificate of Qualified Expert of Dr. Michael Shear.  In his 
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certificate, Dr. Shear attested that he had reviewed Pearson’s medical records from 2001 

to 2010, including the records of treatment by appellees. 

Dr. Shear further certified that:  

 

Drs. Lyles’ and Barson’s failure to comply with the standards of care was 

the proximate cause of the injuries to Gena Pearson.  Specifically, the 

procedures performed on [Pearson] on June 19, 2009 and March 30, 2010 

were designed to treat sacroiliac joint problems when [Pearson] had no 

history or complaints of sacroiliac joint problems.  [Pearson] had been 

referred to Drs. Lyles and Barson with a diagnosis of lumbar spondylosis 

with lumbar pain L3-4, L4-5, and L5-S1.  The proposed surgery for 

[Pearson] was radiofrequency ablation and [Pearson] signed a consent for 

operation for “radiofrequency lumbar spine.”  This was not the procedure 

performed by Drs. Lyles and Barson. 

 

 Drs. Lyles and Barson failed to perform an adequate physical 

examination on [Pearson] or obtain an adequate medical history on her or 

radiological review.  This resulted in their performing cortisone injections 

into [Pearson’s] sacroiliac joints which were not necessary and not 

consented to by [Pearson].  As a result of the cortisone injections, [Pearson] 

developed excruciating pain in the left sacroiliac area and she developed 

sacroiliitis. 

 

On September 28, 2011, Pearson filed an amended complaint but did not add new 

allegations or claims.  On August 15, 2012, Pearson designated Dr. Shear as her sole 

expert witness regarding the “extent/nature” of her injuries.  Pearson later filed a 

Supplemental Certificate from Dr. Shear as to both appellees’ treatments.  There, Pearson 

clarified her allegations: “[s]he alleges that she suffers from left sacroiliac irritation and 

functionality ― both of which are a direct result of [appellees’] negligence.”  Pearson 

claimed that the June 19, 2009 procedure by Dr. Barson and the March 30, 2010 

procedure of Dr. Lyles “were designed to treat sacroiliac joint problems ― when 

[Pearson] had no history or complaints of sacroiliac joint problems whatsoever.”   
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On March 1, 2013, appellees deposed Dr. Shear.  At deposition, Dr. Shear 

testified: 

Q.  I mean you’re not ― you’re not in pain management specifically, right? 

 

A.  I’m not an interventional pain management doctor.  I don’t do neuro 

injections. 

 

Q.  You’re not Boarded[19] in pain management? 

 

A.  That’s correct. 

 

Q.  You don’t hold yourself out as that on your letterhead or on your 

NOP[20] listing or anything like that? 

 

A.  Correct. 

 

Q.  Not Boarded by the American Academy of Pain Management? 

 

A.  That’s correct. 

 

Q.  American Academy of Anesthesiology? 

 

A.  No. 

 

Q.  So you don’t have any medical practice in pain management? 

 

A.  I don’t have a practice of ― correct, I don’t ― I’m not a pain 

management physician.   

 

* * * 

 

                                              
19 When a physician or surgeon is Board Certified by an American Board of 

Medical Specialists (ABMS) specialty board and, therefore, has chosen to achieve 

expertise in medical specialty or subspecialty by meeting the profession-driven standards 

and requirements of one (or more) of the 24 ABMS certifying boards.  A Trusted 

Credential, AMERICAN BOARD OF MEDICAL SPECIALITIES.  http://www.abms.org/board-

certification/a-trusted-credential (last visited Nov. 24, 2014). 
 

20 The briefs did not identify what NOP stood for. 
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Q.  And I think we talked about the fact that you’re not Board-certified in 

pain management, correct? 

 

A.  Correct. 

 

Q.  You’re not Board-certified in anesthesiology? 

 

A.  Correct. 

 

Q.  You’re not Board-eligible for either of those specialties ―  

 

A.  Correct. 

 

Q.  ― Correct?  Have you had any training specifically related to the field 

of anesthesiology? 

 

A.  No. 

* * * 

 

Q.  And you don’t hold yourself out as a pain management specialist, 

correct? 

 

A.  That’s correct.  I do not hold myself out as someone who is Board-

certified in pain management. 

 

Q.  Do you treat, regularly treat pain management patients? 

 

A.  I treat patients who are in pain, but I would not call myself a pain 

management specialist.  I don’t do long-term care.  I don’t do interventions. 

 

After Dr. Shear’s deposition, Pearson filed a second amended complaint on  

March 28, 2012, which included no new allegations.  On May 28, 2012, the circuit court 

issued a scheduling order that required motions in limine to be submitted 15 days before 

trial. 

Appellees filed their first motion for summary judgment on August 6, 2012.  On 

August 21, 2012, Pearson filed a cross-motion for summary judgment.  On September 18, 

2012, the circuit court denied both motions. 



13 

 

On November 9, 2012, both parties filed a consent motion for a continuance of 

scheduling order.  The circuit court granted the motion on November 20, 2012, 

rescheduling the trial. 

 Appellees, individually, filed a Motion to Dismiss Plaintiffs’ Complaint, Or in the 

Alternative, For Summary Judgment on April 29, 2013, and May 1, 2013.  Appellees 

contended that the certificate of Dr. Shear was “deficient as a matter of law” because 

Pearson “failed to comply with the mandatory provisions of the Maryland Health Care 

Malpractice Claims Act (Maryland Code Ann., Cts. & Jud. Proc. § 3-2A-01, et seq.)[.]”  

Appellees noted that, unlike Dr. Shear, they both practice anesthesiology and pain 

management.  Appellees asserted that although Dr. Shear’s certificate stated he was “a 

board-certified physician with a medical practice in pain management and physical 

medicine[,]” the deposition testimony quoted above revealed that “Dr. Shear is board-

certified by the American Board of Physical Medicine and Rehabilitation.” 

Both appellees argued that: 

Dr. Shear (a) did not have clinical experience in [appellees’] specialty or a 

related field of health care or in the field of health care in which the 

defendant provided care and treatment to [Pearson]; (b) did not provide 

consultation relating to clinical practice in [appellees’] specialty or a related 

field of health care or in the field of health care in which [appellees’] 

provided care and treatment to [Pearson]; and (c) had not taught medicine 

in [appellees’] specialty or a related field of health care or in the field of 

health care in which [appellees’] provided care and treatment to [Pearson]. 

 

Appellees averred that because Dr. Shear is not an expert: 

[I]n the fields of Anesthesiology or Pain Management and is not Board 

Certified in Anesthesiology, Pain Management or even a related specialty, 

Dr. Shear is not qualified to attest in a [Certificate of Qualified Expert] or 
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testify in court regarding any deviations from the standard of care related to 

[appellees’] care and treatment.     

 

Dr. Lyles also contended that Pearson failed to adequately establish causation of 

her injuries. 

Pearson filed a response on May 17, 2013.  Pearson opposed appellees’ motion, 

arguing that Dr. Shear had “clinical experience in [appellees’] specialty or in a related 

field of health care.”  (Emphasis in original).  Pearson argued that: 

[Because] a large portion of [Dr. Shear’s] practice consists of performing 

diagnostic testing on patients for various ailments (and managing their 

pain levels), along with performing independent medical exams for 

diagnostic purposes . . . he is in a position to comment on [appellees’] 

failure to properly perform/review diagnostic studies on [Pearson] in 

accordance with the prevailing standards of medical care, as well as 

[appellees’] failure to manage [Pearson’s] pain levels.  

 

(Emphasis in original).   

 As to causation, Pearson argued that “Dr. Shear properly established causation 

when he testified that “[appellees’] failure to review these records resulted in the 

development of [Pearson’s] sacroilitis [sic].”  Pearson cited Dr. Shear’s deposition 

testimony as support for this argument as follows: 

Q.  Now, with respect to your standard of care opinion as to failure to 

review the radiology studies that were mentioned in your earlier testimony, 

do you have an opinion in your earlier testimony, do you have an opinion to 

a reasonable degree of medical probability as to whether this failure caused 

or contributed to the development of SI joint pain and/or sacroiliitis? 

 

A.  Yes. 

 

Q.  What why do you believe that’s the case? 
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A.  Because if she had reviewed the records she would note that there was 

no radiographic evidence of irritation or inflammation of the sacroiliac joint 

or arthritis. 

 

 Pearson submitted a First Addendum to her motion on May 31, 2013.21  There, she 

argued that the procedures “performed by Dr. Lyles as prescribed by Dr. Barson were not 

only inappropriate but in addition, were the cause of [Pearson’s] subsequent left sided 

pain problems, in to her low back and left leg which did not exist prior to the 

performance of these which has essentially totally disabled her since.”  Pearson cited this 

deposition testimony as support: 

Q.  And your opinion in this case, [Pearson’s] left-sided sacroiliitis is that it 

was caused by what? 

 

A.  By the procedure done on May ― on March 30, 2010. 

 

Q.  Do you have any opinion in this case how? 

 

A.  What do you mean by how? 

 

Q.  Mechanism of that. 

 

A.  No, not specifically. 

 

* * * 

 

Q.  And as far as the SI joint injection at the June 2009 procedure, do you 

have an opinion as to whether that caused her sacroiliitis? 

 

A.  Yes. 

 

Q.  So that injection and the injection on March 30, 2010 caused the 

sacroiliitis? 

 

                                              
21 Pearson also submitted a Second Addendum to her motion on June 6, 2013, 

which contained no additional arguments.  Pearson only included a copy of our opinion 

in Barson v. Maryland Board of Physicians, 211 Md. App. 602 (2013). 
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A.  No. 

 

[Pearson’s Counsel]: Objection. 

 

A.  No.  You asked me if I have an opinion. 

 

Q.  Okay.  What is your opinion. 

 

A.  No. 

 

Q.  Okay.  So the injection in June 2009 did not cause the sacroiliitis? 

 

A.  No. 

 

Q.  It was just the injection in March of 2010 that caused the sacroiliitis, 

correct? 

 

A.  Correct. 

 

Q.  And you cannot tell me the mechanism of injury, how it caused the 

sacroiliitis, correct? 

 

A.  Directly, no, I cannot at this time. 

 

(Emphasis added). 

 

A hearing was held on the motions for summary judgment on June 12, 2013.  

Before an order was issued, Pearson submitted a “Second” amended complaint on      

June 28, 2013.22  She also filed a “Third” amended complaint on July 3, 2013.  Neither 

contained new allegations or claims. 

  By an order dated July 30, 2013, the circuit court denied appellees’ motions for 

summary judgment.  With regard to Dr. Shear’s qualifications, the court stated, 

“assuming Dr. Shear is qualified to opine with respect to the standard of care as to each 

                                              
22 Although titled as a “Second” amended complaint, it was actually a third 

amended complaint because the second amended complaint was filed on March 28, 2012.   
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[appellee], the Court finds the Certificates, Report and Supplemental Certificates to meet 

the necessary requirements of Maryland Code Ann., Cts. & Jud. Proc. § 3-2A-04(b).”  As 

to causation, the court noted that Pearson contended: 

[T]he causal relationship between alleged negligent conduct and 

[Pearson’s] damages may be shown by the absence of a temporal gap 

between the negligent act or omission and the injury . . . .  Based on the 

submission of all Parties, the Court cannot conclude that the evidence of 

causation with respect to the injection of March 30, 2010 is so deficient that 

Summary Judgment should be granted to either [appellee].  The Court will, 

at Trial, have the opportunity to observe Dr. Shear’s testimony and the 

evidence concerning the onset of [Pearson’s] alleged injuries in a full 

factual setting; it is unclear in the pending Motions for Summary 

Judgments and attachments when [Pearson] experienced the onset of the 

left-sided sacroiliac pain/damage in relation to the March 30, 2010 injection 

by Dr. Lyles. 

 

Pearson filed a “Fourth” Amended Complaint on August 17, 2013.  This 

complaint included a new count of informed consent against both appellees:  

COUNT II – INFORMED CONSENT 

[Pearson] hereby incorporates by reference the averments set forth 

above in paragraph Nos. 1 through 13, as if fully and completely restated 

here. 

 

14.  Drs. Lyles and Barson had a duty to disclose in a reasonable 

manner all significant medical information that they possessed or 

reasonably should have possessed that is material to an intelligent decision 

by the patient whether to undergo a proposed procedure. 

 

 15.  This risk that was not disclosed as set forth above in paragraph 7 

regarding the procedures performed on [Pearson] by Drs. Lyles and Barson. 

 

16.  If Drs. Lyles and Barson had provided the proper information, 

neither [Pearson], nor a reasonable person in similar circumstances would 

have undergone the procedure.   

 

(Emphasis in original).   
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On November 20, 2013, the circuit court rescheduled the trial for December 2, 

2013.  

On November 25, 2013, appellees filed a joint Motion to Dismiss Count II of 

[Pearson’s] Fourth Amended Complaint or in the Alternative, Motion in Limine to 

Preclude Any Testimony Regarding Breach of Informed Consent.  Appellees argued that 

this count was ambiguous as to which procedures were at issue, and resultantly, Pearson 

failed to state a claim upon which relief could be granted.  In the alternative, appellees 

contended: 

[T]he development of sacroiliitis as a result of sacroiliac joint injection is 

not only not a material risk, it is not a risk period . . . .  Given the complete 

lack of evidence in the medical community, the development of sacroiliitis 

from a sacroiliac joint injection is not a material risk and therefore, is not a 

risk that [appellees] knew or should have known existed. 

 

(Emphasis in original).  Appellees argued that Pearson could not “prove a prima facie 

case of breach of informed consent” resultantly.   

 Pearson opposed appellees’ motion and argued that the motion was filed beyond 

the filing deadline of November 18, 2013, as established in the scheduling order.  Pearson 

stated that the “issue of whether or not sacroiliitis can be developed from a sacroiliac 

joint injection procedure is a bone of contention here,” and again averred that had she 

would not have consented to the procedures had she been told the risks.  Pearson cited the 

following deposition testimony from Dr. Shear in support of her argument: 

Q.  Now with respect to the MRIs that you’ve listed off for 2007, the bone 

scan in 2006, and the MRI from 2006, do you have an opinion to a 

reasonable degree of medical probabilities [sic] as to whether the 

information provided on those studies would have impacted the care that 

Dr. Barson provided on August 5, 2008? 
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[Pearson’s Counsel]: Objection. 

 

A.  As single bits of information, no.  In conjunction with history and lack 

of examination there is information or lack of ― there’s the absence of 

findings on those studies that may have impacted her choice in terms of 

what procedure she did. 

 

Q.  And how would it have impacted her choice on the procedures she 

performed on August 5, 2008? 

 

A.  Again, it would depend upon her performing an examination and taking 

a history of ― consisting with sacroiliac joint mediated pain.  In the 

absence of such an examination, or a history of such, the finding ― the lack 

of findings of information or abnormal signal in the sacroiliac joint would 

in my opinion give pause to injecting the sacroiliac joint.   

 

 On November 25, 2013, appellees also submitted a Motion in Limine to Preclude 

Expert Testimony Regarding Any Purported Causal Connection between the 

Performance of a Sacroiliac Joint Injection and the Development of Sacroiliitis and 

Request for Frye-Reed Hearing.  Appellees argued: 

Dr. Shear is unable to opine or offer evidence as to how a sacroiliac joint 

injection causes sacroiliitis and he is unable to point to any literature 

supporting his position that a sacroiliac joint injection can cause sacroiliitis.  

This is because no such evidence of literature exists.  Given this, Dr. 

Shear’s opinion is contrary to the well-recognized Frye-Reed test, which 

requires that an expert’s opinion be based upon accepted medical and 

scientific data.[23]   

 

Appellees requested a Frye-Reed hearing to determine whether Dr. Shear’s 

opinion would be allowed under Md. Rule 5-702.  They averred that “Dr. Shear’s opinion 

                                              
23 Frye-Reed refers to the Maryland standard for admission of expert testimony.  

See Chesson v. Montgomery Mut. Ins. Co., 434 Md. 346, 350 (2013) (citing Reed v. State, 

283 Md. 374, 381 (1978) (citing in turn Frye v. United States, 293 F. 1013, 1014 (D.C. 

Cir. 1923))).   
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regarding the cause of [Pearson’s] sacroiliitis is a ‘novel medical theory [ ]’ and it is not 

generally accepted as reliable within his particular field.”  They argued that Dr. Shear’s 

testimony would accordingly be denied under the Frye-Reed standard, prohibiting his 

qualification as an expert. 

 Pearson filed an opposition to appellees’ motion on December 9, 2013.  Like her 

opposition to the motion to dismiss the informed consent claim, she contended that the 

motion was untimely because the deadline for motions in limine had passed based on the 

circuit court’s scheduling order.   

Pearson argued, in the alternative, that the issue had already been “ruled upon after 

a hearing conducted [ ] with regard to [appellee’s] motion for summary judgment in this 

case.”  Pearson averred that appellees’ argument regarding Dr. Shear’s testimony about 

the causal relationship between her injury and the procedure she claims caused her injury 

was already “rejected” because “the nature of the injury when compared to the minimal 

amount of time that elapsed between the onset of the pain and the doctor’s procedure 

were enough to create a jury question.”  Pearson cited the circuit court’s order on the 

motion for summary judgment and argued that “[t]his ruling is the law of the case.”   

 Trial began on December 2, 2013.  After jury selection, the judge heard arguments 

on the parties’ pretrial motions.  The circuit court first heard the motion in limine 

regarding causation.  Pearson repeated her argument that appellees’ motion was untimely 

because the deadline for filing motions in limine was November 18, 2013, as these 

motions were not filed until November 25, 2013.   
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Pearson asserted that if the judge reached the merits of appellees’ argument,  Dr. 

Shear’s testimony should be admitted because of the circuit court’s prior ruling on 

appellees’ motion for summary judgment, which held that her expert’s opinion on 

whether sacroiliitis can be caused by injection “goes to the jury.”  Pearson contended that 

the summary judgment ruling stating that the “court cannot conclude that the evidence of 

causation with respect to the injection of March 20, 2010 is so deficient that summary 

judgment should be granted” controls the issue because it has become the law of the case.  

Pearson argued that there was a conflict in opinions of both parties’ experts regarding 

whether sacroiliitis can be caused by injection, which creates a question of fact that 

should go to a jury. 

 Dr. Lyles reiterated his written argument that sacroiliitis “isn’t a risk that was 

known or should have been known because it’s not generally accepted in the . . . medical 

community.”  Dr. Lyles interlaced his arguments regarding informed consent and 

casuation: that sacroiliitis could not be a “material risk” as required for an informed 

consent claim.  He contended that, resultantly, because Frye-Reed requires “reliable, 

scientific evidence of causation[,]” Dr. Shear could not testify because there is “no 

literature whatsoever anywhere that says a sacroiliac joint injection can cause 

sacroiliitis.”  As to law of the case, Dr. Lyles argued that the informed consent claim 

created a “different nuance” on his arguments and was not the same as argued in front of 

the circuit court on the motion for summary judgment. 

 As to Pearson’s law of the case argument, the circuit court agreed with Pearson in 

that anything that had actually been ruled upon previously would not be disturbed.  The 
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court stated: “I’m not going to revisit it.  If Judge Smith has already denied it, I’m not 

going to revisit it.”   

 Regarding the request for a Frye-Reed hearing, the circuit court denied appellees’ 

motion, stating: 

[B]efore I can do an adequate Frye-Reed, I need testimony as to whether or 

not it’s acceptable in the relevant scientific community.  I can’t go by any 

proffers.  I need an expert to say that this is or is this not acceptable in the 

relevant scientific community . . . but I need more than your proffers [.] . . . 

I know that when the issue is raised, the parties have to have testimony 

before the trial judge regarding the acceptability of a particular concept in 

the general relevant scientific community . . . .  I’m not going to belabor the 

point . . . .  I can’t do a Frye-Reed hearing now.  I just don’t have the tools 

to do it presently.  I’m sorry.  This is one of those things that should have 

been done way in advance of trial day.  We should have never gotten here 

and say we want a Frye-Reed hearing.  Frye-Reed hearing should have 

taken place at least a month ago because then there’s enough time for any 

judge, myself or someone else, to be leisurely and thorough about hearing 

testimony to make an informed decision.   

 

 But I can’t make an informed decision now.  I have a jury’s [sic] 

already been selected.  And if I put this off to do a Frye-Reed hearing, it’s 

going to take time because you’re going to have to have experts in here 

testifying as well as Mr. Mixter.  And then I have to make a decision, and 

that decision has to be in writing.  Because of the nature of the Frye-Reed 

examination, the Courts frown upon the judge just saying granted or 

denied.  You have to do more than that.  You have to write an opinion on 

that.  I can’t do it at this juncture.  We’re too far down the line.  The only 

thing I can suggest to you is that we’ll have a preliminary hearing regarding 

Mr. ― not Mr., Dr. Shear’s testimony before he goes before the jury.  

That’s the best I can do at this juncture.   

 

Although the circuit court did not grant appellees a Frye-Reed hearing, the court withheld 

judgment on the preclusion of Dr. Shear’s testimony.  The court offered the parties a 

preliminary hearing on the matter at which time Dr. Shear would be voir dired.  That 

hearing would be held at the end of Pearson’s case. 
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The circuit court heard arguments from Pearson regarding the informed consent 

claim.  Pearson argued that appellees were barred from filing a motion to dismiss for 

failure to state a claim against her informed consent count because appellees had already 

filed an answer to the complaint.  The court rejected her argument because under Md. 

Rule 2-322, appellees were not constrained to file their motion by a certain procedural 

point.   

When asked to clarify the informed consent claim, Pearson stated that “[t]he 

standard of care was breached in that the authorization that [Pearson] signed was only for 

an epidural steroid injection and not for a sacroiliac joint ― sacroiliac injection . . . .  The 

question is all about an appointment with Dr. Barson on August 5, ’08.”   

Dr. Barson argued, first, that Pearson’s expert was deposed before the filing of the 

informed consent claim, and that Dr. Shear’s designation as an expert witness had not 

been updated since that count was added to the complaint.  She also argued that the 

complaint did not put her on notice regarding her care in 2008: 

[H]is pretrial statement and his response to our motions in limine say this 

case is about filing to provide care and treatment properly in 2009, 2010      

. . . .  When have we been put on notice that [Dr.] Shear will sit there and 

say oh, sacroiliitis is a material risk of SI joint injections that I don’t 

perform[?]  We’re not on notice of that.  He never said that.   

 

 When questioned by the circuit court about whether notice was actually given for 

a claim in 2008, Pearson stated her complaint did give notice of a claim in 2008 and that 

appellees were incorrect that her complaint in any way limited the claims to 2009 and 

2010.  The court disagreed with Pearson’s characterization of the pleadings, and found 

that Pearson failed to properly give notice of when the claim arose.                                
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 After the court granted appellees’ motion to dismiss Pearson’s informed consent 

claim, testimony began.  Pearson’s final witness was Dr. Shear.  His testimony was heard 

outside of the jury on December 4, 2013.  On direct examination, Dr. Shear testified  

regarding causation during voir dire: 

Q.  Have you formulated an opinion as to whether there is a cause and 

effect relationship that you can express to a reasonable degree of medical 

probability as between the injection that Dr. Lyles performed on March 

30th, 2010 and Ms. Pearson’s sacroiliitis? 

 

A.  Yes. 

 

Q.  What is that opinion? 

 

A.  My opinion is that the injection on March 30, 2010 was in some way 

the cause of her developing sacroiliitis. 

 

Q.  What do you base that opinion on? 

 

A.  Mostly it’s temporal.  She had the injection on one day, the next day she 

was in intractable pain.  Shortly thereafter, maybe ten days after that she 

had imaging done, and it showed obvious significant abnormalities in the 

area of the injection, including some edema in the bone, which doesn’t 

develop for no reason.  It’s not something that would suddenly pop up.  

Marry that with the fact that before the injection of March 30, 2010, her 

pain had been primarily right sided, and after the injection, the pain was 

severe and mostly left sided to the point that when Dr. Barson saw her after 

the March 30, 2010 injection, she commented that the pain on the left was 

something new and different . . . . 

 

 I can’t tell you exactly how putting a needle into a joint and injecting 

medicine caused the irritation and inflammation, but I don’t think anyone 

else can either.  I don’t believe it’s a good explanation for it mechanically.  

So you have to, I think, look at it temporally.  It just didn’t happen for no 

reason.  And it started right after the injection.   

 

During cross-examination by Dr. Lyles’ counsel, Dr. Shear testified as follows: 

Q.  And the reason you discounted all of the other possibilities for the 

causes of sacroiliitis on the left side is simply because of a temporal 
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relationship between the 2010 procedure and her development of left pain; 

is that correct? 

 

A.  That’s correct. 

* * * 

 

Q.  And you also testified here today that the pain on the left side occurred 

immediately, did you not?  Is that your understanding? 

 

A.  She began complaining of the pain probably it was the day after, as far 

as I know. 

 

Q.  Did you see anything in the pack you note that she had severe pain, 

severe back ache, anything that related to her pain as 10 out of 10 on March 

30th? 

 

A.  I did not see anything of that ― like that. 

 

Q.  And did you see her own handwritten notes in Dr. Schee’s [sic] chart 

that indicates that the pain started actually three to four days after the 

procedure, and it started spontaneously?  Did you see that note? 

 

A.  I did not see that note. 

 

Q.  Okay.  And you could not point me in your deposition to any literature 

whatsoever that states that a sacroiliac joint injection can cause sacroiliitis; 

is that correct? 

 

A.  That’s correct. 

 

Q.  Not even a case report? 

 

A.  That’s correct. 

 

* * * 

 

Q.  So your opinion that this sacroiliac joint injection causes sacroiliitis, are 

you going to tell the ladies and gentlemen of the jury that this is a generally 

accepted opinion within the medical community? 

 

A.  No.  I’m going to tell them it’s my opinion. 

 

* * * 
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Q.  And the only basis for your opinion that this injection caused her to 

develop sacroiliitis is the temporal relationship between the injection and 

her symptoms? 

 

A.  That’s correct. 

 

After hearing testimony from Dr. Shear, the circuit court questioned Pearson 

regarding the admission of Dr. Shear’s testimony. 

The Court: . . . And I understand that based upon the testimony that’s 

before the jury of your client, that she had not experienced the type of pain 

that she experienced after that injection.  That she did not have that type of 

debilitating pain before the injection. 

 

[Pearson’s Counsel]: Correct. 

 

The Court: And it is a prosyllogism to say that the ― she was free of pain 

prior to the injection.  The pain came on after the injection, hence the 

injection must have caused the pain.  I think that’s where you’re going.  I 

just don’t know how that that the doctor can really help the jury.  That’s 

what I need to know from you. 

 

 I don’t have any problem with the fact that he’s not Board certified 

in that area.  He’s a medical doctor.  He can opine in that area.  He’s had 

thousands of cases with people with pain and with sacroiliitis, so that’s not 

the issue.  The issue is can his opinion help the jury. 

 

 Responding to the circuit court, Pearson argued that Dr. Shear based his opinion 

on the “temporal nature” of Pearson’s injuries and on the radiographic studies that show 

left-sided sacroiliitis after the March 30, 2010 procedure.  Pearson claimed that the 

studies that were performed before the March 30th procedure did not show sacroiliitis.  

She claimed that this “scientific corroboration for the existence of sacroiliitis” amounts to 

Dr. Shear’s ability to testify about causation to a reasonable degree of medical 

probability. 
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 Dr. Lyles argued that there was a lack of records that “say that the sacroiliitis 

didn’t exist prior to the injection.”  Dr. Lyles also argued that under Daubert24 and Frye-

Reed the circuit court has “a duty to ensure that experts are presenting reliable 

testimony.”   

 After reminding Dr. Lyles that a Frye-Reed hearing was not an option at this time, 

the circuit court discussed the standard for expert testimony under Md. Rule 5-702: 

 But I am concerned about the third prong of 5-702 and that’s the 

prong I’m concerned about, Mr. Mixter.  Make no mistake under 5-702       

. . . .  Whether it’s sufficient factual basis exists to support the expert’s 

testimony.  And I’ve listened and I’ve asked the doctor these questions and, 

you know, it is highly problematic that there’s a factual basis that exists to 

support his testimony.  There is the ― there’s a porosity of literature in the 

area that says that if you inject an individual in a certain manner with a 

certain substance, that sacroiliitis is going to be the result of that.  There is a 

lack of information.  The only information we have is that the doctor says 

well, I’ve concluded this, therefore, if I’ve concluded it, this must be the 

case.  When I asked for his basis, his basis is because the patient 

complained in a termporal nature of pain.  Excruciating pain.   

 

 The injection could be a cause, but then something else could be a 

cause.  And there is no way to know exactly what the cause is for her 

problem.  And, obviously, she was in a lot of discomfort because her 

husband had to go and drive her back.  She couldn’t drive back from her 

parents’s residence.  But having said that, I don’t know that the jury is 

going to be assisted to reach an independent decision fairly and impartially 

based upon the factual nexus here.  She had an injection.  She thought she 

had pain all along.  Evidently the pain became more intense after the March 

30, 2010 procedure.  But there’s nothing that says to the exclusion of other 

occurrences.  The injection certainly caused this particular ailment on the 

left side.  And it’s the left side that we are concerned with. 

 

                                              
24 Daubert refers to the Federal standard regarding expert witness testimony as 

established in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  As 

noted in footnote 23, supra, Maryland does not follow the Daubert standard and, instead, 

follows the Frye-Reed standard to determine admissibility of expert witness testimony. 
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 To tell the jury that it is my opinion, and it’s not the opinion of 

anybody else, any other experts anywhere else in the world that this is a 

cause of sacroiliitis, I think, begs the question of exactly what is the cause 

of it.  And apparently no one seems to know the exact cause of it.  This is 

something that happens over a period of time, and it may happen because of 

a variety of reasons.  Even the doctor had to admit that there’s certain other 

things that could have happened.   

 

 He’s basing his opinion upon ― I guess, upon his [independent 

medical exam] and upon what Ms. Pearson related to him regarding the 

proximity of the time that the injection occurred and the time that the pain 

set in.  I have a big problem with saying that this meets the standard that he 

should be qualified as an expert to render an opinion that to a reasonable 

degree of medical probability, an injection by Dr. Lyles caused her to have 

left sided sacroilitis ― sacroiliitis, I’m sorry.  It’s just too tenuous.  And 

because it is too tenuous, the court’s going to grant the motion in limine.  

He cannot render an opinion in that case.   

 

After deliberation, the circuit court granted appellees’ motion precluding Dr. 

Shear’s admission as an expert under the third prong of Md. Rule 5-702.  

Additional facts will be provided in the discussion, below. 

 

Discussion 

 

Pearson contests two rulings: the preclusion of Dr. Shear’s expert testimony and 

the dismissal of her informed consent claim.  Pearson argues that the merits of either 

motion in limine should have never been considered because they were untimely filed.  In 

the alternative, Pearson argues that the circuit court erred when it granted appellees’ 

motion in limine dismissing her informed consent claim and precluding Dr. Shear’s 

testimony.  Pearson argues that Dr. Shear’s opinions were scientifically based and that he 

had the qualifications to opine on the cause of Pearson’s injuries.  Pearson also contends 

that the preclusion of Dr. Shear’s testimony was improper because his testimony would 

have assisted the jury in understanding Pearson’s injuries.  Further, Pearson avers that the 



29 

 

same reason should have permitted Dr. Shear’s testimony as to her informed consent 

claim, and that the preclusion of his testimony resulted in the wrongful dismissal of her 

informed consent claim.   

I.  Motion in Limine to Preclude Dr. Shear’s Testimony As to Causation 

Pearson challenges the circuit court’s ruling precluding the testimony of Dr. Shear 

about the cause of her injuries.  She argues that the circuit court should have ruled the 

motion in limine untimely and not considered its merits.  In the alternative, she argues 

that the circuit court wrongly interpreted the requirements of Md. Rule 5-702 regarding 

expert testimony.   

 We review her challenge of the circuit court’s refusal to admit expert testimony 

under an abuse of discretion standard:  

The Court of Appeals has frequently stated that the admissibility of expert 

testimony is a matter largely within the discretion of the trial court, and its 

action in admitting or excluding such testimony will seldom constitute a 

ground for reversal.  Therefore, we review these types of evidentiary 

rulings pursuant to the abuse of discretion standard, reversing only when 

the court exercised discretion in an arbitrary or capricious manner or . . . 

acted beyond the letter or reason of the law.  Accordingly, we must affirm 

the circuit court’s ruling excluding Dr. [Shear’s] testimony unless we 

conclude that the circuit court acted arbitrarily or capriciously in ruling that 

Dr. [Shear] lacked a sufficient factual basis to support her testimony or that 

no reasonable person would share the view taken by the [circuit court].  

Taylor v. Fishkind, 207 Md. App. 121, 137 (2012), cert. denied, 431 Md. 221 (2013) 

(internal citations and quotation marks omitted) (alterations in original accepted).  
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 A. Timeliness 

 

In Pearson’s first argument as to timeliness, Pearson cites a Scheduling Order, 

which she claims mandates that all motions in limine be submitted 15 days before the 

start of trial on December 2, 2013.  She contends that according to the scheduling order 

all motions in limine were due on November 18, 2013, and that this motion was not filed 

until well after on November 29, 2013.  In support of her argument, Pearson cites 

Hossainkhail v. Gebrehiwot, 143 Md. App. 716, 728 (2002), for the proposition that 

“permitting a party to deviate from the scheduling order is prejudicial and fundamentally 

unfair to opposing parties.”  Pearson argues that there was no reason justifying the late 

motion, and circuit court’s consideration (and ultimate grant) of the late motion in limine 

prejudiced her.   

Appellees do not contest that the scheduling order required all motions in limine to 

be submitted 15 days prior to the start of trial.  But, according to appellees, a pretrial 

hearing took place on November 20, 2013, during which time the circuit court instructed 

counsel for both parties to send all subsequent motions in limine to the judge.25  

Appellees contend that the court’s instruction regarding motions in limine excuses any 

untimely filing as the scheduling order was effectively modified by the court because the 

judge “did not require counsel to adhere to a fifteen day rule[.]”  Additionally, appellees 

cite Md. Rule 2-311(a) to support their argument that motions can be made at any time, 

and Md. Rule 2-504(c) as suggesting that “scheduling orders shall be modified by the 

                                              
25 We do not have a transcript of this hearing, nor is there reference to this hearing 

in the record that is properly before us. 
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court to prevent injustice.”  They argue that these rules taken together allow their motions 

even without the court’s permission under the scheduling order. 

Under Md. Rule 2-504(a), “the court shall enter a scheduling order in every civil 

action, whether or not the court orders a scheduling conference[.]”  This scheduling order 

“controls the subsequent course of the action but shall be modified by the court to prevent 

injustice.”  Md. Rule 2-504(c).  In Maddox v. Stone, 174 Md. App. 489, 505-06 (2007), 

we called Md. Rule 2-504 “a rule of timing, not of substance” (quoting Dorsey v. Nold, 

362 Md. 241, 256 (2001)), and stated its purpose: 

[T]o promote the efficient management of the trial court’s docket, not to 

erect additional opportunities for a court to dismiss meritorious claims for 

lack of strict compliance with arbitrary deadlines.  In the quest to achieve 

greater judicial efficiency through the use of case management techniques 

such as scheduling orders, the courts must not lose sight of their primary 

responsibility: to render justice and resolve disputes in a fair and just 

manner.  Scheduling orders are but the means to an end, not an end in and 

of themselves. 

 

 During the hearing, the circuit court found: “I noted that there are four ― there’s a 

Fourth Amended Complaint in this case.  And any time you get that many amended 

complaints, I’m not going to kick something out because of the time limit.” 

 The circuit court’s use of a scheduling order was not challenged as improper.  The 

court did not abuse its discretion when it decided not to enforce a strict time limit to 

allow for fairness to both parties by permitting Pearson’s fifth amended complaint and 

appellees adequate time to respond.26  Neither party argues that this was not a 

                                              
26 As previously noted, Pearson labeled a previous amendment as a “Second” 

amendment when, in fact, it was her third amendment.  Pearson did not correct this error 
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“meritorious”  argument or that the proceedings during the motions hearing were in any 

way “unfair.”   

 We turn now to Pearson’s argument regarding Hossainkhail.  In Hossainkhail, 143 

Md. App. at 725-29, we considered a Court’s exercise of discretion in imposing sanctions 

against a litigant who failed to comply with discovery deadlines as set forth in a 

scheduling order.  There, discovery requests were served on the appellant in June and 

August of 2000, but compliance was not achieved until January 2001.  Id. at 726.  We 

noted that the appellant was “in direct violation of the rules governing discovery, and . . . 

the court’s express order compelling discovery.”  Id.  We deemed this a “substantial 

violation” because the appellant “shirked his duty and offered no good cause for his 

dilatory conduct.”  Id.  We also cited Hart v. Miller, 65 Md. App. 620, 628 (1985), where 

we held that a court abused its discretion in dismissing a claim based on a last minute 

motion to dismiss when the case was close to completion and there was no wrongful 

conduct on the part of the party who had filed the motion late.   Hossainkhail, 143 Md. at 

727-28.   

 This case is factually distinguishable from Hossainkhail.  Pearson is correct that 

deviation from a scheduling order can be prejudicial to the parties under some 

circumstances but, unlike Hossainkhail, there was no risk here of prejudice based on a 

delay of trial.  See Hossainkhail, 143 Md. at 728.  And, like Hart, 65 Md. App. at 628, 

the parties here had done a substantial amount of work, and “[w]hat remained to be done 

                                              

in subsequent filings, and what she labels as her “Fourth” amendment is actually her 

“Fifth” amendment. 
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was trivial in comparison to what had already been undertaken.”  Further, Pearson fails to 

allege any prejudice she has suffered from the late filing that relates to its timeliness ― 

she only alleges prejudice based on the court’s ultimate ruling on the merits.  Pearson 

does not suggest that the circuit court failed to resolve the “dispute[ ] in a fair and just 

manner” either.  Maddox, 174 Md. App. at 507.  Pearson’s argument as to timeliness 

cannot succeed on the factual basis of this record. 

B. Sufficient Factual Basis Supporting Expert’s Testimony 

Pearson’s second argument as to Dr. Shear’s testimony challenges the circuit 

court’s refusal to recognize Dr. Shear as an expert witness under Md. Rule 5-702.  Md. 

Rule 5-702, which governs admission of expert testimony, states: 

Expert testimony may be admitted, in the form of an opinion or otherwise, 

if the court determines that the testimony will assist the trier of fact to 

understand the evidence or to determine a fact in issue.  In making that 

determination, the court shall determine (1) whether the witness is qualified 

as an expert by knowledge, skill, experience, training, or education, (2) the 

appropriateness of the expert testimony on the particular subject, and (3) 

whether a sufficient factual basis exists to support the expert testimony. 

 

In explaining the application of Md. Rule 5-702 to testimony, we explained in 

Giant Food, Inc. v. Booker, 152 Md. App. 166, 182-83 (2003):  

“[N]o matter how highly qualified the expert may be in his field, his 

opinion has no probative force unless a sufficient factual basis to support a 

rational conclusion is shown.”  State Dep’t of Health v. Walker, 238 Md. 

512, 520, 209 A.2d 555 (1965) (citations omitted) (quoted in Beatty v. 

Trailmaster Prod., Inc., 330 Md. 726, 741, 625 A.2d 1005 (1993)).  An 

expert’s opinion testimony must be based on a [sic] adequate factual basis 

so that it does not amount to “conjecture, speculation, or incompetent 

evidence.”  Uhlik v. Kopec, 20 Md. App. 216, 223-24, 314 A.2d 732 

(1974), cert. denied, 271 Md. 739 (1974).  
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Pearson argues that “the argument advanced by [a]ppellees that Dr. Shear lacked a 

sufficient factual basis because he relied exclusively on the temporal nature of 

[Pearson’s] complaints is simply inaccurate and ignores the evidence.”   

In response to Pearson’s argument, appellees direct us to cases that engage in a 

Frye-Reed analysis, namely Montgomery Mut. Ins. Co. v. Chesson, 399 Md. 314 (2007), 

and Blackwell v. Wyeth, 408 Md. 575 (2009).  Additionally, appellees contend that Dr. 

Shear could not identify the exact cause of sacroiliitis as the basis of the circuit court’s 

refusal to admit his testimony:  

Further, with regard to sacroiliitis, Dr. Shear testified that sacroiliac joint 

mediated pain can come about from a number of things and that 

[s]ometimes people develop sacroiliitis problems because of asymmetries.  

They can develop because of sudden twists and turns.  And oftentimes it 

just happens because the ligaments and muscles are weakened that hold 

things in place. 

 

(Internal quotation marks and emphasis omitted).  Appellees aver that Dr. Shear’s 

opinion regarding Pearson “is inconsistent with the medical records and is based solely 

upon what Dr. Shear was told by [Pearson].”   

 The circuit court found that there was a lack of evidence supporting Pearson’s 

claims as to causation.  The court noted that the causal connection Dr. Shear testified to 

between Dr. Lyles’ injection and Pearson’s injury was “just too tenuous” and “beg[ged] 

the question of exactly what is the cause” of her injuries.  Pearson does not direct us to 

any testimony to the contrary of the court’s findings, nor can we find any. 

Moveover, Pearson defeats her own argument.  She avers that “Dr. Shear, in 

reaching his conclusion as to causation, based that conclusion on the temporal nature of 
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the symptomotology to the time of the injection, coupled with [Pearson’s] radiographic 

studies done shortly after the injections and the absence of any other logical explanation 

for her diagnosis.”  Pearson continues:  

In fact, Dr. Shear’s opinions are based on the fact that [Pearson] 

suffered severe pain in the left lower back immediately after Dr. Lyles 

performed a left sacroiliac injection on March 30, 2010.  [Pearson] 

experienced an inflammatory response in the left side of her low back 

following that procedure which was not attributable to any mechanical 

process [ ].  His opinions are also premised on the fact that [Pearson] had a 

veritable absence of complaints to her left lower back prior to Dr. Lyles’ 

left sacroiliac injection; the fact that Dr. Lyles performed the injection 

without conducting a proper prior physical examination of [Pearson] and/or 

review of [Pearson’s] medical records; Dr. Shear’s own review of 

[Pearson’s] voluminous medical records as well as his two physical 

examinations of [Pearson]; the trial testimony of [Pearson] that the onset of 

her left lower back symptoms followed immediately after Dr. Lyles’ 

administration of the injection; the radiographic studies performed before 

the procedure showing an absence of sacroiliitis on the left side of 

[Pearson’s] low back in contrast to the imaging studies and CAT scan done 

shortly after Dr. Lyles’ injection[.]  

 

Of Pearson’s six contentions, four cite a temporal connection between her 

treatment by Dr. Lyles and the onset of her pain.  As the circuit court noted, the only 

connection that the doctor can point to was temporal and that something more than sheer 

temporality was needed to establish causation.  Pearson’s arguments as the preclusion of 

Dr. Shear’s testimony, accordingly, fail. 

II. Motion to Dismiss Pearson’s Informed Consent Claim 

Pearson contends that the circuit court wrongly dismissed her informed consent 

claim.  We review the grant of a motion to dismiss under the following standard: 

A motion to dismiss lies where there is no justiciable controversy . . . .  

“The appropriate standard of review of the grant or denial of a motion to 

dismiss is whether the well-pleaded allegations of fact contained in the 
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complaint, taken as true, reveal any set of facts that would support the 

claim made.” Moreover, “[i]f any material facts alleged in [the] complaint 

tend to support her right to recover, the order to dismiss must be reversed; 

we limit our consideration . . . to allegations of fact and the inferences 

deducible therefrom, and not ‘merely conclusory charges.’” 

Rivera v. Prince George’s Cnty. Health Dep’t, 102 Md. App. 456, 472 (1994) (internal 

citations omitted). 

 A.  Timeliness 

 Pearson recycles her argument of timeliness from her motion regarding Dr. 

Shear’s testimony.  For the same reasons we rejected her argument above, we reject her 

timeliness argument here. 

B. Waiver 

 Pearson contends that appellees waived their right to submit a motion to dismiss 

by filing an answer to her complaint.  She claims that under Md. Rule 2-322, a motion to 

dismiss must be filed before an answer. 

 Md. Rule 2-322 governs preliminary motions and states, in pertinent part: 

(a) Mandatory. The following defenses shall be made by motion to 

dismiss filed before the answer, if an answer is required: (1) lack of 

jurisdiction over the person, (2) improper venue, (3) insufficiency of 

process, and (4) insufficiency of service of process.  If not so made and the 

answer is filed, these defenses are waived. 

 

(b) Permissive. The following defenses may be made by motion to dismiss 

filed before the answer, if an answer is required: (1) lack of jurisdiction 

over the subject matter, (2) failure to state a claim upon which relief can be 

granted, (3) failure to join a party under Rule 2-211, (4) discharge in 

bankruptcy, and (5) governmental immunity.  If not so made, these 

defenses and objections may be made in the answer, or in any other 

appropriate manner after answer is filed. 
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As to waiver, the circuit court said: 

The Court: . . . And by the way, are you looking at Rule 2-322? 

 

[Pearson’s Counsel]: Two. 

 

The Court: And that’s not under (a).  That’s under (b) which means that it 

could be filed at the time of answer or in any other manner.  So it’s not 

barred by the time of filing. 

 

 We find no error in the circuit court’s finding that appellees’ motion was not 

procedurally barred.  Appellees’ motion alleged that Pearson failed to state a claim upon 

which relief could be granted.  That motion was made pursuant to Md. Rule 2-322(b), 

which governs permissive motions.  As the rule states, permissive motions “may” be filed 

before an answer, but it is not required that they be filed before the answer.  Only 

mandatory motions as set out in Md. Rule 2-322(a) require filing before an answer.  

Pearson incorrectly interprets the requirements of Md. Rule 2-322. 

 C. Dismissal of Informed Consent Claim Based on the Merits 

Pearson argues that Dr. Shear’s testimony at trial formed the basis of the informed 

consent claim.  Pearson states that Dr. Shear testified that appellees should have given the 

risks of the procedure to Pearson, that the risk of developing left-sided sacroilitis was 

“material[,]” and that Dr. Barson did not give informed consent for the correct procedure.  

Pearson asserts that had she been given informed consent, she would not have consented 

to the procedure.   

The problem with Pearson’s argument is that her informed consent claim was 

dismissed long before any testimony from Dr. Shear was heard, and it was dismissed on 
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the grounds of ambiguity.  As the circuit court noted in the testimony we cited, supra, 

Pearson’s informed consent count was ambiguous as to which procedures it referenced.  

At trial, Pearson argued that her reference to paragraph 7 and 8 of her complaint saved 

the count:   

7.  Drs. Lyles and Barson failed to perform adequate physical examinations 

of Ms. Pearson or to obtain an adequate medical history including her 

radiological records.  This resulted in their performing procedures to Ms. 

Pearson’s body which were not necessary and not consented to by Ms. 

Pearson and which caused her injury.   

 

8.  These procedures were performed in 2009 and 2010 by Lyles and 

Barson and were designed to treat back problems.   

 

(Emphasis added). 

 

But, at the hearing, Pearson argued that the procedure that these referred to was 

performed in 2008. 

The Court: Mr. Mixter, I don’t disagree that that’s what the the doctor said.  

But we are a notice jurisdiction.  When did you put them on notice that you 

were, that you were suing for March ―  

 

[Pearson’s Counsel]: Failure to provide informed consent. 

 

The Court: In March ’09 and in 2010. 

 

[Pearson’s Counsel]: No, no, no.  This testimony is referring to 2008.  

There’s no question that they’ve been referring to.  The question is all about 

an appointment with Dr. Barson on August 5, 2008. 

 

The Court: I understand, Mr. Mixter.  Wait a minute.  Maybe I’m ― I’m 

just a country boy.  Please understand this. 

 

[Pearson’s Counsel]: So am I. 
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The Court: I looked at the pleading, and it said that for these procedures in 

March of ’09 and in, well, to June 2010, that these are the procedures for 

which Dr. Barson and Dr. Larson (sic) were negligent. 

 

* * * 

 

[Dr. Barson’s Counsel]: Go back to paragraph 7 followed by 8.  These 

procedures were performed in 2009, 2010.  I mean she wasn’t injured in 

2006, ‘7 or ‘8.  Her injury relates to allegedly an uncessary procedure in 

2009 and an injury-causing one in 2010.  That’s the informed consent, 

that’s the only one that makes any sense.  

 

* * * 

 

[Pearson’s Counsel]: There’s nothing in Count 2 that limits it to 2009 and 

2010 if that’s [Dr. Barson’s] contention.  It doesn’t say that. 

 

The Court: Well, but that’s subject to interpretation. 

 

[Pearson’s Counsel]: Well ― and there’s ― I can say there would be 

multiple ways to interpret it, and if there’s a challenge to the legitimacy of 

the language that’s utilized, that should have been handled in a motion that 

would have been filed in response to the Fourth Amended Complaint, not a 

motion in limine, especially in light of the deposition testimony that had 

already been elicited which made it quite clear that we’re talking about 

August of ’08. 

 

The Court: The problem with your number 7 is that it’s open, and if I look 

at number 7, to me it’s modified by paragraph 8, which said, “These 

procedures were performed in 2009 and 2010.”   

 

[Pearson’s Counsel]: Right.  But Count 2 doesn’t limit it to that. 

 

The Court: Well, but if I refer ― your Count 2 referred me back to 

paragraph 7.  This risk was not disclosed as set forth above in paragraph 7. 

 

Mr. Mixter: But paragraph 7 is not limited by those two years. 

 

The Court: I understand but paragraph 8 is the limiting paragraph . . . .  I’m 

going to read it on its fact, and on its face it’s going to refer me back to 

your 7 and your 8. 
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[Pearson’s Counsel]: It doesn’t refer to 8.  That’s the point there, Your 

Honor.  On it’s face ― 

 

The Court: Well, I’m afraid you’re going to have that, you’re going to have 

that argument down on Rowe Boulevard, Mr. Mixter, because it does to 

me.  It refers back to that ― that’s the only way I can read it.  I’m sorry.  I 

can’t read it any other way. 

 

If you wanted it to refer to informed consent, you should have had a 

paragraph that said informed consent includes all the procedures that 

occurred on blank blank.  I’m reading this.  I have no idea when the 

informed consent occurred.  It can have occurred anywhere from the 

beginning of time to Noah and the Arc.   

 

* * * 

 

Mr. Mixter: First, well, as I said, this is a dispositive motion that is filed 

way too late.  But regardless, they were on clear notice of what we contend 

were the incidents of a failure of informed consent well before this 

amended complaint, Fourth Amended Complaint was filed.  Way before. 

 

The Court: But Mr. Mixter, please forgive me, sir.  Please.  I’m not being 

critical of you.  But here is what would have been most helpful.  If you had 

said informed consent, you can incorporate everything else and say 

additionally informed consent applies to incidents that occurred in blank 

blank.  But you didn’t do that. 

 

Mr. Mixter: We didn’t limit it in any fashion, your Honor. 

 

The Court: Understand, but don’t you think that they ― on fairness, sir, 

that they have a right to know how it’s going to be limited?  You have to 

limit it somehow . . .  I know what I’m going to do with this count.  So 

we’re not going to deal with this count.  I made up my mind about this 

count. 

 

 By Pearson’s own admission at trial, there are no facts alleged in her complaint 

that support her claim against either appellee for treatment in 2008.  Pearson’s complaint 
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limited her allegations to 2009 and 2010.  As the circuit court found, she may not lie in 

wait and now include an allegation from 2008.  Her informed consent claim was properly  

dismissed. 

JUDGMENT OF THE CIRCUIT COURT FOR 

PRINCE GEORGE’S COUNTY AFFIRMED.  

COSTS TO BE PAID BY APPELLANT. 


