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After a jury trial in the Circuit Court for Prince George’s County, appellant, Desmond

Johnson, was convicted of robbery and second-degree assault.  He was sentenced to

incarceration for a term of 15 years, with all but 10 years suspended, for the robbery.  The

second-degree assault count merged for sentencing purposes.

QUESTIONS PRESENTED

Johnson presents the following two questions for our consideration:

I.  Did the trial court commit plain error in failing to give a missing witness
instruction?

II.  Is the evidence insufficient to sustain the robbery conviction?

For the reasons set forth below, we shall affirm.

FACTUAL BACKGROUND

In the Fall of 2012, eighteen-year-old Amber Sumter lived at 7733 Muncy Road in

Hyattsville with her mother, Donna Sumter, and her sister, Jacqueline Jones, who was

known as Jackie.   Johnson had stayed at the home for a couple of months, but Donna “put1

him out” on September 29, 2012.  Donna had diabetes and kidney problems, and Amber was

her primary caregiver.  Amber made her mother’s meals, made sure her mother took her

medications, and helped her mother get ready for medical appointments.  Jackie, who was

younger than Amber, also helped to care for Donna.  One of the medications that Donna

took was oxycontin.  At some time after Johnson moved into the Muncy Road home, some

of Donna’s medications “ended up missing,” and Amber became responsible for keeping her

mother’s medications in her bedroom. 

On October 3, 2012, Donna was in the hospital, and Amber and Jackie were at the

Muncy Road home.  Although Donna “had put [Johnson] out” of the home, some of his

 As Amber and Donna have the same last name, we shall refer to each of them by1

their first names.



belongings were in a laundry bag in the living room, and he continued to eat and sleep at the

house, although he did not have a key.  At about 6 or 7 p.m., Johnson arrived at the home

and told Amber that Donna had asked him to bring her medicine to the hospital.  Amber did

not believe that her mother had made that request, as she was in the hospital, but she said she

would give Johnson one or two oxycontin pills.  Johnson told Amber that her mother “was

going to be mad,” but Amber insisted that she would have to get her mother’s consent before

she could give him the medicine.  Johnson left the house without taking the pills Amber had

offered him.  

Later that night, Amber heard Johnson knocking at the door but she did not answer

it.  Johnson then began to knock on Amber’s bedroom window.  He told Amber that he just

wanted to get his clothes.  Amber thought that “if he would just get his clothes, then he

would leave [them] alone,” so she told Jackie to open the door and let Johnson in the house. 

Shortly thereafter, Jackie appeared in the doorway to Amber’s bedroom.  She was then

“bumped” from behind and fell onto Amber’s bed with Johnson on top of her.  Amber

attempted to pull Jackie off the bed and both girls fell to the floor.  Johnson began searching

Amber’s bedroom looking for the oxycontin pills.  When he could not find them, he pinned

Amber to the ground, placing his arm across her chest so that she could not breath.  Amber

felt something poking her in the side, and she saw that Johnson had a blue “blade knife.” 

Amber told Johnson that the oxycontin pills were in her pillow case.  He grabbed the pills,

Amber’s phone, his laundry bag of clothing from the living room, and then ran out of the

house.  Amber called her mother at the hospital and told her what had happened.  Donna

called 9-1-1 and the police responded to the Muncy Road home.  

We shall include additional facts as necessary in our discussion of the issues

presented.
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DISCUSSION

I.

Johnson first contends that the trial court erred in failing to give a missing witness

jury instruction that was warranted because Jackie, who was an eyewitness, did not testify

at trial.  Acknowledging that he failed to lodge an objection at trial, Johnson asks us to

exercise our discretion to grant plain error review.  We decline to do so.

Objections to jury instructions are governed by Md. Rule 4-325(e), which provides,

in part:

No party may assign as error the giving or the failure to give an instruction
unless the party objects on the record promptly after the court instructs the
jury, stating distinctly the matter to which the party objects and the grounds
of the objection.  An appellate court, on its own initiative or on the suggestion
of a party, may however take cognizance of any plain error in the instructions,
material to the rights of the defendant, despite a failure to object.

Plain error review is a rarely used and tightly circumscribed mechanism by which

appellate courts can, at their discretion, address unpreserved errors by a trial court which

“vitally affect[ ] a defendant’s right to a fair and impartial trial.’” Diggs v. State, 409 Md.

260, 286 (2009) (quoting State v. Danghton, 321 Md. 206, 211 (1990)).  In Chaney v. State,

397 Md. 460, 468 (2007), Judge Wilner explained that plain error review:

is a discretion that appellate courts should rarely exercise, as considerations
of both fairness and judicial efficiency ordinarily require that all challenges
that a party desires to make to a trial court’s ruling, action, or conduct be
presented in the first instance to the trial court so that (1) a proper record can
be made with respect to the challenge, and (2) the other parties and the trial
judge are given an opportunity to consider and respond to the challenge.

As the Court of Appeals stated in State v. Rich, there are four steps in a plain error

analysis:

[P]lain-error review – involves four steps, or prongs.  First, there must be an
error or defect – some sort of [d]eviation from a legal rule – that has not been
intentionally relinquished or abandoned, i.e., affirmatively waived, by the
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appellant.  Second, the legal error must be clear or obvious, rather than subject
to reasonable dispute.  Third, the error must have affected the appellant’s
substantial rights, which in the ordinary case means he must demonstrate that
it affected the outcome of the district court proceedings.  Fourth and finally,
if the above three prongs are satisfied, the [C]ourt of [A]ppeals has the
discretion to remedy the error – discretion which ought to be exercised only
if the error seriously affect[s] the fairness, integrity or public reputation of
judicial proceedings.  Meeting all four prongs is difficult, as it should be.

Rich, 415 Md. 567, 578-79 (2010) (quoting Puckett v. United States, 556 U.S. 129, 135

(2009)) (internal citations omitted).  Absent plain error, “‘we lack even the discretionary

authority to analyze an unpreserved issue.’” Morris v. State, 153 Md. App. 480, 507 n.1

(2003) (quoting Stockton v. State, 107 Md. App. 395, 398 (1995) (emphasis omitted)).  

Even if an appellant is able to satisfy the threshold burden of proving plain and

material error, the Court will only recognize plain error when it is “compelling,

extraordinary, exceptional or fundamental to assure the defendant a fair trial.”  Brown v.

State, 169 Md. App. 442, 457 (2006) (citations and internal quotations marks omitted). 

Because of the difficulty in demonstrating facts that are sufficiently compelling to invoke

plain error review, it remains “a rare, rare, phenomenon[,]” especially when the alleged error

involves a missing or erroneous jury instruction.  Morris, 153 Md. App. at 507.  Therefore,

in utilizing plain error analysis, we are required to ask whether the complained of conduct

in the instant case was so compelling as to warrant reversal.  For the reasons that follow, we

conclude that it was not.

Johnson requested that the trial court give the Maryland pattern jury instruction on

missing witnesses, which provided:

You have heard testimony about ___________, who was not called as a
witness in this case.  If a witness could have given important testimony on an
issue in this case and if the witness was peculiarly within the power of the
[State] [defendant] to produce, but was not called as a witness by the [State]
[defendant] and the absence of that witness was not sufficiently accounted for
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or explained, then you may decide that the testimony of that witness would
have been unfavorable to the [State] [defendant].

MPJI-Cr 3:29.

The State argued that the missing witness instruction was not generated by the

evidence, stating:

Your Honor, based on the evidence that’s been presented, I would argue that
there hasn’t been enough evidence presented for a missing witness jury
instruction.  There’s no evidence that would indicate that there was testimony
from a witness that was in the peculiar realm of service or whatever from one
side or the other, and that witness didn’t testify.  So I don’t think that there’s
any reason for a missing witness [instruction].

The trial judge addressed Donna’s absence from trial but did not mention Jackie’s

absence.  He noted that during the trial, a letter dated September 30, 2013, from Prince

George’s County Hospital Center had been admitted into evidence.  The letter indicated that

Donna had been admitted to the hospital on September 9, 2013, that she was still a patient

there, and that no discharge plan had been determined.  As the following portion of the

transcript indicates, Johnson did not object to the trial judge’s failure to address Jackie’s

absence from trial:

THE COURT: Given the admission of the hospital statement, I think that you
gave sufficient reason for the absence of Donna Sumter.  In any event,
[Defense Counsel], anything you want to add?

[DEFENSE COUNSEL]: No, Your Honor, that’s fine.

Nor did Johnson raise any objection to the jury instructions that were given.  When

asked if the defense was satisfied with the instructions that were given, defense counsel

responded, “Yes, Your Honor.”  Although the missing witness instruction was not given,

during closing argument, defense counsel argued that the only eyewitness testimony against

Johnson was Amber because “[w]e don’t have Jacqueline Jones’ statement or we don’t have

Jacqueline coming in to tell you what happened to her.”   
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The record clearly indicates that the issue of the missing witness jury instruction, as

it related to Jackie, was affirmatively waived.  See Rich, 415 Md. at 580-81.  As the Court

of Appeals has noted, waived rights are not reviewable for plain error.  Id.  Accordingly, we

decline to exercise our discretion to grant plain error review.

Even if Johnson had not waived the issue of the missing witness jury instruction as

it applied to Jackie, he would fare no better.  Johnson contends that the instruction applied

in his case because Jackie was “peculiarly available” to the State, and that she had the type

of relationship with Amber, her older sister, “that, for all intents and purposes, rendered her

cooperation unobtainable by [him].”  Johnson’s contention is without merit.  The

requirement for showing that a witness is “peculiarly” within the power of the State is

stringent.  See Hayes v. State, 57 Md. App. 489, 499-500 (1984).  “The mere possibility that

a witness personally may favor one side over the other does not make that witness peculiarly

unavailable to the other side.”  Bereano v. State Ethics Comm’n, 403 Md. 716, 744 (2008)

(citations omitted).

Here, the record is devoid of any evidence concerning the nature of the sisters’

relationship or any other factor that would suggest that Jackie was peculiarly unavailable to

the defense.  As a result, even if Johnson had not waived the issue of the missing witness

jury instruction as it pertained to Jackie, we could not say that the trial court erred in

determining that the instruction was not applicable under the facts of this case. 

II.

Johnson next contends that the evidence was insufficient to support his conviction

for robbery because the State failed to established that he possessed the requisite specific

intent to deprive Donna permanently of her oxycontin.  In support of his argument, Johnson

points to Amber’s testimony that Johnson told her he needed to bring the oxycontin to
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Donna, who was in the hospital.  He asserts that there was no evidence of what he intended

to do with the medication once he obtained it. 

Acknowledging that he did not challenge the sufficiency of the evidence with respect

to the intent element of robbery, Johnson again asks us to exercise our discretion to grant

plain error review pursuant to Md. Rule 8-131(a), which provides, in relevant part: 

Ordinarily, the appellate court will not decide any other issue unless it plainly
appears by the record to have been raised in or decided by the trial court, but
the Court may decide such an issue if necessary or desirable to guide the trial
court or to avoid the expense and delay of another appeal.      

Alternatively, Johnson asks us to consider whether defense counsel’s failure to

preserve the sufficiency issue constituted a denial of his right to the effective assistance of

counsel guaranteed by the Sixth Amendment to the United States Constitution  and Article2

21 of the Maryland Declaration of Rights.   Johnson asserts that defense counsel’s failure3

to preserve the sufficiency issue “represents deficient performance that prejudiced [his]

defense” and cannot be explained as a trial tactic.  According to Johnson, “[f]airness and

judicial economy weigh in favor of considering” the sufficiency issue on direct appeal

because defense counsel argued only that the State failed to prove the ownership and value

  The Sixth Amendment to the United States Constitution provides, in relevant part,2

that:

In all criminal prosecutions, the accused shall enjoy the right . . . to have the
Assistance of Counsel for his defence [sic].

U.S. Const. amend. VI.

 Article 21 of the Maryland Declaration of Rights provides:3

That in all criminal prosecutions, every man hath a right . . . to be allowed
counsel[.]

Md. Decl. of Rights, Art. 21.
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of the oxycontin, neither of which is an element of the crime of robbery, and, as a result, a

post-conviction proceeding is “inevitable.” 

A.  Plain Error Review

Again, we are asked to consider Johnson’s claim of plain error, that is error which

“vitally affects a defendant’s right to a fair and impartial trial.”  Diggs, 409 Md. at 286

(citations omitted).  We retain the discretion to provide appellate review, although the error

was unobjected to, but we exercise that discretion only where an unobjected-to error can be

characterized as “‘compelling, extraordinary, exceptional or fundamental to assure the

defendant a fair trial.’”  Conyers v. State, 354 Md. 132, 171 (1999) (quoting State v.

Hutchinson, 287 Md. 198, 203 (1980)).  

As Judge Moylan wrote in Garner v. State, 183 Md. App. 122, 152 (2008):

[T]he possibility of plain error is out there, and on a rare and
extraordinary occasion we might even be willing to go there.  One must
remember, however, that a consideration of plain error is like a trip to Angkor
Wat or Easter Island.  It is not a casual stroll down the block to the drugstore
or the 7-11.

Applying a plain error analysis to the issue at hand convinces us that defense

counsel’s failure to challenge the intent element of the crime of robbery was not so

compelling as to warrant reversal.

At the close of the State’s case, defense counsel sought a motion for judgment of

acquittal on several counts, including the robbery count, arguing:

[O]ne of the elements of robbery is the taking of property.  In this case, I
believe it’s not been established ownership of the property or the value of any
property, the property is anything of value.

There’s been testimony as to the Oxycontin that belonged to the
mother, but it has not been established who the property belonged to or the
value of the property.  So as to those two counts, I would make my motion for
judgment of acquittal.
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The State countered that it did not have to establish the value of the property and that

it had established that Amber had a superior possessory interest over Johnson.  The trial

court denied Johnson’s motion for judgment of acquittal and the defense rested.  Defense

counsel then stated, “at this time, at the end of all the evidence, I would renew my motion

for judgment of acquittal on the same basis as provided to [sic] at the bench.”  The court

again denied Johnson’s motion for judgment of acquittal.  

Clearly, defense counsel did not challenge the sufficiency of the evidence concerning

the intent element of robbery.  Johnson now argues that the only evidence pertaining to his

intent to deprive Donna permanently of her medication was Amber’s testimony that Johnson

said he “needed” the medication to “bring to her mother.” According to Johnson, that

evidence was insufficient to establish the requisite intent for robbery.   

The standard for reviewing the sufficiency of the evidence is “whether, after viewing

the evidence in the light most favorable to the prosecution, any rational trier of fact could

have found the essential elements of the crime beyond a reasonable doubt.”  Jackson v.

Virginia, 443 U.S. 307, 319 (1979) (citations omitted and emphasis in original).  See also

Allen v. State, 402 Md. 59, 71 (2007); Rivers v. State, 393 Md. 569, 580 (2006); Moye v.

State, 369 Md. 2, 12-13 (2002).  Applying that standard to the instant case, we conclude that

any rational trier of fact could have found the requisite intent to deprive permanently.  

Johnson’s argument ignores the evidence that Amber, who had administered

medications to her mother for a number of years, began keeping Donna’s oxycontin in her

bedroom after Donna reported that “[s]ome of them ended up missing.”  The evidence

established that Amber was in lawful possession of her mother’s medication.  It was only

after the initial encounter, when Amber questioned Johnson’s claim that he wanted to bring

the medication to Donna at the hospital, that Johnson returned to the house and assaulted
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Amber in an effort to find and carry away the oxycontin.  The evidence established that after

Amber told her mother that Johnson had left the house with the medication, Donna called

9-1-1 to report the robbery.  A rational trier of fact could have concluded that Johnson’s

expressed intention to deliver the medication to Donna was false and that he, instead,

intended to permanently deprive Amber of her possession of Donna’s oxycontin.  

Thus, even if defense counsel had raised the issue below, the evidence was clearly

sufficient to support Johnson’s conviction for robbery.  As Johnson cannot establish plain

error, that is error which vitally affects his right to a fair and impartial trial, we decline to

exercise our discretion to grant plain error review.

B.  Ineffective Assistance of Counsel

Johnson next asks us to reverse his conviction because defense counsel’s failure to

preserve the sufficiency issue denied him his right to the effective assistance of counsel.  We

shall consider Johnson’s claim that he was denied the effective assistance of counsel, but we

find no merit in it.  

Ordinarily, a “defendant’s attack of a criminal conviction on the basis of ineffective

assistance of counsel generally takes place at a post-conviction review,” where the

opportunity for taking testimony, receiving evidence, and making factual findings

concerning counsel’s alleged incompetence exists.  Tetso v. State, 205 Md. App. 334, 377-

78 (2012); see also Mosley v. State, 378 Md. 548, 558-59 (2003) (citations omitted) (“[A]

post-conviction proceeding pursuant to the Maryland Uniform Post Conviction Procedure

Act, . . . is the most appropriate way to raise the claim of ineffective assistance of counsel.”). 

This is because “the trial record does not ordinarily illuminate the basis for the challenged

acts or omissions of counsel[.]”  Johnson v. State, 292 Md. 405, 434 (1982) (citations

omitted).  “By having counsel testify and describe his or her reasons for acting or failing to
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act in the manner complained of, the post conviction court is better able to determine

intelligently whether the attorney’s actions met the applicable standard of competence.”  Id.

at 435.  In rare instances, however, appellate courts have permitted direct review of claims

of ineffectiveness of counsel, but that exceptional circumstance applies “only when ‘the

critical facts are not in dispute and the record is sufficiently developed to permit a fair

evaluation of the claim.’” Mosley, 378 Md. at 566 (quoting In Re Parris W., 363 Md. 717,

726 (2001)).  

The case before us presents one of those rare instances.  The critical facts are not in

dispute, and the record is sufficiently developed to permit a fair evaluation of Johnson’s

claim.  See In re Parris W., 363 Md. at 727.  Claims for ineffective assistance of counsel are

evaluated under the United States Supreme Court’s decision in Strickland v. Washington,

466 U.S. 668 (1984).  Under Strickland, the analysis is two-fold: the court must decide

whether counsel’s performance was constitutionally deficient and whether that deficient

performance prejudiced the defendant’s case.  Id. at 687.  

In the case at hand, we need not resolve whether defense counsel’s performance was

constitutionally deficient because, even if we assume that it was, it is clear that Johnson was

not prejudiced.  As we have already stated, there was sufficient evidence presented at trial

to establish that Johnson had the requisite intent to permanently deprive Amber of Donna’s

oxycotin.  Thus, any error by defense counsel in failing to raise the issue of intent in support

of the motion for judgment of acquittal did not prejudice Johnson’s case.  Both the deficient

act and the prejudice prong must be established to make a claim.  Strickland, 466 U.S. at
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697.  (“If it is easier to dispose of an ineffectiveness claim on the ground of lack of sufficient

prejudice, which we expect will often be so, that course should be followed.”).

JUDGMENTS OF THE CIRCUIT COURT
FOR PRINCE GEORGE’S COUNTY
AFFIRMED; COSTS TO BE PAID BY
APPELLANT.    
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