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Juan Sylvester Barnes, appellant, was indicted in the Circuit Court for Prince George’s

County and charged with two counts of unlawful possession of a regulated firearm pursuant

to Sections 5-133 (b) and (c) of Maryland’s Public Safety Article.   Defense counsel filed a1

motion to dismiss, arguing that the indictment had to be dismissed on the grounds of double

jeopardy due to the fact that appellant had been convicted and sentenced in Washington

County for the crime of possessing the same firearm pursuant to the same statutory

provisions.  On December 3, 2013, after hearing arguments by counsel, the court denied

appellant’s motion to dismiss.  Appellant filed an interlocutory appeal to this Court, raising 

the following question: 

Are charges of unlawful possession of a firearm by a disqualified

person on or about a certain date in County A barred by double jeopardy where

the defendant has already been tried, convicted, and sentenced in County B for

unlawful possession by a disqualified person of the same firearm a week

earlier?   2

For reasons discussed more fully below, we answer this question in the affirmative.  

FACTUAL and PROCEDURAL BACKGROUND

During the early morning hours of January 24, 2012, a man was shot and killed on

Jonathan Street in Hagerstown, Washington County, Maryland.  One week after the murder,

members of the Prince George’s County Sheriff’s Office attempted to serve an arrest warrant

Appellant was also charged with one count of  wearing, carrying and transporting a1

handgun pursuant to Section 4-203 of the Criminal Law Article, but the State nol prossed this

gun charge because of limitations.  

For purposes of this case, County A refers to Prince George’s County; and County2

B is Washington County.  



on appellant at an apartment in Greenbelt.  Appellant eluded capture, but in fleeing, lost a

handgun which had been in his waistband.  The officers recovered the gun, a black Taurus

.45 caliber handgun.  Subsequently, appellant was arrested in Montgomery County.  

The Taurus handgun was test-fired, and it was determined that a shell casing that had

been recovered on Jonathan Street in Hagerstown when police responded to the murder scene

had been fired from the same weapon.  In February 2012, in the Circuit Court for

Washington County, a grand jury issued an eight-count indictment charging appellant with

several crimes based on his activities in Hagerstown.  The primary offense was first-degree

murder, but another charge, relevant here, was violating Md. Code Ann., Public Safety (PS)

§ 5-133, for illegally possessing a regulated firearm after having been previously convicted

of a violent crime.  It is undisputed that the firearm appellant was charged with possessing

in Washington County is the same firearm in the case sub judice that was recovered from him

by Prince George’s County police officers on January 31, 2012.  

At the November 2012 jury trial in Washington County, one of the State’s witnesses

was Corporal Adam Brown, with the Prince George’s County Sheriff’s Office.  Corporal

Brown testified that, at about 5:30 a.m. on the morning of January 31, 2012, he and two other

sheriffs, Corporal Doswell and Corporal Russell, were attempting to serve appellant with a

warrant at an apartment on Spring Hill Drive in Greenbelt.  During the process of their

attempted service, Corporal Brown “observed Mr. Barnes had jumped out of the window. . . .

At which point he then took off running.  And approximately five seconds later, started
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reaching for his waistband [at] which point a black handgun fell out and hit the ground.”  The

sheriffs recovered the weapon, which was picked up by Corporal Russell, who took “out the

magazine and rack[ed] the slide to make sure that the weapon was safe.”  Corporal Brown 

identified the weapon in court as the one which they had recovered from appellant on the

morning of January 31, 2012.  

At the conclusion of the Washington County jury trial, appellant was convicted of, 

inter alia, second-degree murder and possession of a regulated firearm after having been

previously convicted of a disqualifying crime.  The circuit court imposed a sentence totaling

65 years’ imprisonment, “as follows: for murder in the second-degree, thirty years’

imprisonment; for use of a handgun in the commission of a crime of violence, twenty years’

imprisonment (the first five years without parole), consecutive to the murder sentence; for

possession of a regulated firearm after having been previously convicted of a disqualifying

crime, fifteen years’ imprisonment, consecutive to the previous sentences; and it merged the

remaining convictions for purposes of sentencing.”  Barnes v. State, No. 2233, September

Term 2012, filed March 28, 2014, (“Barnes I”) p. 4.  Appellant then noted an appeal to this

Court, and we affirmed the judgment on March 28, 2014.  Barnes I, p. 23.  

On June 27, 2013, while appellant’s Washington County appeal was pending in this

Court, the State indicted him in the Circuit Court for Prince George’s County, charging him

with three gun violations, two of which were for unlawful possession of a regulated firearm

pursuant to PS § 5-133.  All of the charges are based on appellant’s actions on the morning
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of January 31, 2012, when members of the Prince George’s County Sheriff’s Office were

attempting to serve him with a warrant associated with the shooting in Hagerstown. 

Appellant was also charged with violating Section 4-203 of the Criminal Law Code for 

wearing and carrying a handgun, but because this offense was filed beyond the one-year

statute of limitations, it was nol prossed by the State.  

Appellant filed a motion to dismiss this indictment based on the fact that he had

already “been convicted and sentenced in the Circuit Court for Washington County for the

crime of possessing that same firearm pursuant to the same statutory provisions charged in

this case.”  Citing the Supreme Court in Brown v. Ohio, 432 U.S. 161 (1977), appellant

argued that the “Fifth Amendment of the United States Constitution and the common law of

Maryland prohibit the charging, trial, conviction or sentencing of a defendant following a

conviction or acquittal for the same offenses.”  According to appellant, because the

Washington County court had already indicted, tried and sentenced him to incarceration of

15 years for unlawfully possessing the same firearm charged in this case, prosecuting him

again for violating PS § 5-133 would violate double jeopardy.  As a result, he argued for

dismissal of the indictment.  

At a hearing on appellant’s motion in the Prince George’s Circuit Court on December

3, 2013, defense counsel argued that the State may only charge appellant once for possessing

the same gun for which he was tried in Washington County.  The State disagreed, arguing

that appellant’s acts of possessing the same gun in Washington County on January 24  andth

4



in Prince George’s County on January 31  were “two completely separate incidents.” st

According to the State, if the court were to follow the “logical conclusion” of defense’s

argument, “once he’s been prosecuted for being a felon in possession with this gun one time,

he can never again, for the rest of his life in Maryland, be convicted of being a felon in

possession.”  Defense counsel argued that appellant could be charged twice, but only if there

had been a break in his possession of the gun.  

Citing as its basis “the number of days that elapsed between the Washington County 

and this charge[,]” the court concluded by denying the motion to dismiss on double jeopardy

grounds, stating:  “To find that given over the course of a week that possession is continuous,

you go from one County to another and it remains the same offense, I do not find that to be

persuasive.  So I’m going to deny the motion.”  

DISCUSSION

Appellant argues that “in the absence of any claim to the contrary by the State,” his

possession of the gun in Prince George’s County on January 31  “must be considered ast

continuation of the same offense for which he was convicted in Washington County.”  By

possessing the same regulated firearm from January 24th to 31st, 2012, appellant committed

one continuous possessory offense for which he has already has been placed in jeopardy, so

he “cannot be placed in jeopardy a second time for the same offense.”  The State contends

that, although the firearm possessed by appellant in Prince George’s County is the firearm

that he was convicted of possessing in Washington County, in violation of PS § 5-133, there
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were two acts of possession, based on the fact that possession of the firearm in the case

before us took place seven days later, in a different location and under different

circumstances.  

“Both the Federal Constitution, through the Fifth and Fourteenth Amendments, and

Maryland common law prohibit the State from placing a person twice in jeopardy for the

same offense.”  Anderson v. State, 385 Md. 123, 130 (2005), Scriber v. State, 437 Md. 399,

408 (2014) (“Double jeopardy bars multiple punishments and trials for the same offense.”); 

State v. Long, 405 Md. 527, 536 (2008) (“Maryland common law provides well-established

protections for individuals against being twice put in jeopardy.”).  Whether double jeopardy

principles bar prosecution is a question of law that is reviewed de novo by this Court. 

Scriber, 437 Md. at 408.  

The protections of the double jeopardy clause prohibit a person from being prosecuted

for an offense “after that person has already been prosecuted for, and either convicted or

acquitted of the ‘same offense,’ and against imposing multiple punishments for the ‘same

offense.’”  Anderson, 385 Md. at 130 (citing Brown v. Ohio, 432 U.S. 161 (1977), Purnell

v. State, 375 Md. 678 (2003)).  In double jeopardy challenges, the “issue most often raised

is whether the second prosecution or additional punishment is, in fact, for the ‘same

offense.’”  Anderson, 385 Md. at 130-31.  “In order for two charges to represent the same

offense for double jeopardy purposes, they must be the same ‘in fact’ and ‘in law.’  To

determine whether charges are the same in fact, we look to whether they arise out of the same
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incident or course of conduct.”  Scriber v. State, 437 Md. at 408 (citing Anderson, 385 Md.

at 131).  To determine whether two offenses arising out of the same incident are the same in

law, we apply the “same elements” test set forth by the Supreme Court of the United States

in Blockburger v. United States, 284 U.S. 299 (1932); this rule concerns whether the same

act constitutes a violation of two distinct statutory violations.  Scriber, 437 Md. at 408,

Anderson, 385 Md. at 131.  There can be no question that appellant is facing charges for the

same legal offense for which he has already been tried, convicted and sentenced in

Washington County:  PS § 5-133.  

The question then, for purposes of double jeopardy, is whether the offense appellant

faces in the case sub judice is the same factual offense for which he was tried in Washington

County.  In holding that a defendant could not be tried separately for different crimes

associated with the same 9-day joyride, the Supreme Court stated: “The Double Jeopardy

Clause is not such a fragile guarantee that prosecutors can avoid its limitations by the simple

expedient of dividing a single crime into a series of temporal or spatial units.”  Brown v.

Ohio, 432 U.S. at 169.  The question, of course, is when does temporal or spatial differences

operate to cause a break in possession, i.e., did appellant commit one act, or more than one

act, of illegal possession.  

Anderson involved the possession of illegal drugs.  In concluding that possession of

illegal drugs on one day at one location was one possession for double jeopardy purposes,

the Court of Appeals wrote: 
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[A]bsent a clear statutory direction to the contrary, the uninterrupted

possession of an item of contraband is ordinarily regarded as one continuing

offense under Maryland law.  See Duncan v. State, 282 Md. 385, 389 (1978) 

where, in dicta, we observed that “[w]hen mere possession of a prohibited

article is a crime, the offense is a continuing one because the crime is

committed each day the article remains in possession, as there is a continuing

course of conduct.”  See also Webb v. State, 311 Md. 610 (1988) where we

applied that doctrine to the possession of a handgun and precluded separate

convictions and sentences for the uninterrupted possession of the same

handgun on two occasions three hours apart.  The doctrine of continuing

possession is both unremarkable and necessary; otherwise, what would the unit

of prosecution be – each minute the item is possessed, each hour, each day?

385 Md. at 134 (parallel citations omitted).  The Court also stated, however, that in

considering whether there is one act or more than one act of possession, the “common thread,

if there is one, is to consider if there is a commonality of time, location, and purpose[.]”  Id.

at 135.  

In the case before us, there was no evidence of a break in possession.  While a week

separated the Washington County and Prince George’s County incidents, we conclude that 

under the facts before us a week is not long enough to break the Anderson presumption of

continuous actual or constructive possession.  It is significant that the contraband was a

handgun.  Continuous illegal possession of a handgun is consistent with common experience. 

Unlike drugs that might be sold or consumed, it is likely that a person in illegal possession

of a handgun will maintain possession absent a specific reason to do otherwise.  There is no

evidence of such a reason until the attempted service of an arrest warrant.  The purpose for

illegally possessing a handgun remains the same, either to satisfy a perceived need for
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protection or to commit a crime.  Although the act of transporting a handgun may constitute

a crime distinct from illegal possession, the only act charged was possession.  

We conclude that it would be double jeopardy to try appellant again.  Consequently, 

appellant’s motion to dismiss the indictment should have been granted.  

JUDGMENT OF THE CIRCUIT COURT

FOR PRINCE GEORGE’S COUNTY

REVERSED; 

COSTS TO BE PAID BY PRINCE

GEORGE’S COUNTY.
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