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 This appeal arises from a judgment of the Circuit Court for Baltimore City that 

affirmed an order of an Administrative Law Judge (“ALJ”) of the Maryland Office of 

Administrative Hearings (“OAH”) denying and dismissing a grievance filed by appellant, 

Michael Stein, an Emergency Response Technician (“ERT”), with appellee, the Maryland 

Transportation Authority (“MDTA”), on behalf of himself and 37 other ERTs (collectively, 

“Grievants”).  We are asked to determine “[w]hether the ALJ erred in failing to sustain the 

. . . grievance.”  For the reasons that follow, we affirm the circuit court’s judgment and 

uphold the ALJ’s dismissal of the grievance. 

Facts and Procedural History 

 

 On October 16, 2010, Stein filed a grievance with the Transportation Service 

Human Resources System (“TSHRS”) of the Maryland Department of Transportation 

(“MDOT”), claiming that MDTA had acted arbitrarily and capriciously in compensating 

newly hired ERTs at a higher salary than Grievants.  Citing the TSHRS manual, Stein 

asserted that “[MDTA] is committed to support the letter, spirit and the intent of the 

principles of equal opportunity and affirmative action” and demanded that Grievants 

receive “equal pay and percentage raise for all employees.”  MDTA denied the grievance, 

and Grievants appealed to the OAH on April 8, 2011.   

On May 11, 2011, MDTA filed a motion to dismiss the appeal, to which Grievants 

did not respond.  Following a hearing on June 7, 2011, the OAH issued a ruling on            

June 17, 2011, granting MDTA’s motion on two grounds: the timeliness of the appeal and 

MDTA’s right to summary decision.  On July 18, 2011, Grievants filed a petition for 

judicial review in circuit court. 
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 On February 1, 2012, the circuit court reversed the OAH’s ruling on the ground of 

timeliness and remanded the case for a hearing on the merits.  On March 2, 2012, the OAH 

issued another decision finding that MDTA was entitled to judgment as a matter of law, 

and on March 30, 2012, Grievants again appealed.  On January 31, 2013, the circuit court 

reversed the OAH’s decision and remanded the case “for a hearing on the merits of 

Petitioner’s grievance in accordance with this court’s previous order.” 

 On May 9, 2013, an ALJ held a hearing on the merits of the grievance, at which 

time the parties stipulated to the following facts: 

1. At all relevant times, Grievants were employed as ERTs with [MDTA].  

All are employed in the Baltimore area, primarily at the Harbor and Fort 

McHenry tunnels and the Key Bridge.  They were hired at various times at a 

grade eleven, base level. 

 

2. The State Highway Administration (SHA) is also a unit of MDOT and 

employs ERTs.  SHA hires ERTs in the Montgomery County area at a grade 

eleven, step nine. 

 

3. In January 2010, [MDTA] began planning for the opening of the [Inter- 

County Connector (“ICC”], which runs through Montgomery and Prince 

George’s counties.  In order to maintain parity with SHA, it decided to hire 

ERTs for the ICC project at a grade eleven, step nine. 

 

4. Current ERTs were allowed to apply for the positions for the ICC. 

 

5. In June and on July 6, 2010, [MDTA] had meetings with Grievants to 

discuss a variety of work issues.  One of the issues discussed was the pay for 

ERTs for the ICC.  Approximately forty ERTs attended the meetings. 

 

6. At the July 6, 2010 meeting, [Stein] had a copy of a Recruitment and 

Examination Announcement for the ERT position (“Recruitment Bulletin”)1 

                                              
1 The Recruitment Bulletin provided that ERT was the proficient level of emergency 

response operations associated with traffic incident/congestion management.  Employees 

provide efficient traffic operations along the State Highway System by performing traffic 

control at incident scenes and operating motorist information systems, in support of the 
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with him, indicating that ERTs would be hired for the ICC at a grade eleven, 

step nine.  The posting started on July 1, 2010, and ended on July 16, 2010. 

 

 Marjorie Nesbitt, the MDTA Human Resources Director, testified that the MDTA 

planned to “establish[] a geographical pay for the staffing of the ICC, in an effort to 

maintain parity with the other state agencies.”  According to Nesbitt, the salaries for the 

district in which the ICC is located are higher than elsewhere in the State of Maryland, and 

Step 9 was established as the entry for the new ERT positions.  Nesbitt further testified that 

her office issued job announcements for the new positions, which were “provided to a 

variety of State agencies to include MDOT modal Administrations.”  Nesbitt stated that 

the announcements were “posted on the MDTA’s internet and intranet site[,] . . . sent to 

each of the MDTA facilities for hard copy posting on career boards[, and] sent to a number 

of community organizations and newspaper venues.” 

 On cross-examination, Nesbitt testified that the Standard Temporary Salary 

Reduction Schedule “reflected a reduction in salary that was not going to be permanently 

in effect” and, in fact, was not in effect at the time of the hearing.  The schedule was issued 

in June, 2011, reflecting a mandated salary reduction for all state employees for Fiscal Year 

                                              

activities of the Statewide Operations Center (“SOC”) and Traffic Operations Centers 

(“TOC”).  Employees in this classification do not directly supervise, but provide guidance 

and direction to maintenance personnel at incident scenes.  This is fieldwork, requiring 

physical exertion and is performed outdoors, on highways and adjacent areas, under all 

weather conditions.  Employees are required to work rotating shifts, to include evenings, 

nights and weekends.  In the event of emergency highway conditions, employees are 

subject to call back during scheduled off hours. 
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11.  Nesbitt could not testify as to when the change from Step 8 to Step 9 as the midpoint 

occurred. 

 After the hearing, the ALJ found the following facts by a preponderance of the 

evidence: 

1. The State of Maryland issued a Standard Temporary Salary Reduction 

Schedule, which was effective June 30, 2010.  This pay scale established step 

nine as the midpoint of a grade eleven. 

 

2. On July 1, 2010, the Recruitment Bulletin was posted on MTA, MDOT, 

and Department of Budget and Management (DBM) websites and copies 

were sent to all names on a standard recruitment distribution list. 

 

3. This announcement was also sent to Agency offices where it was posted. 

 

4. At the July 6, 2010 meeting, Katherine Raynor, the Human Resources 

Administrator, told the employees present that they could apply for the new 

position, if they wished.  She also corrected one employee who thought that 

if he applied he would receive a nine-step raise. 

 

(Emphasis added).  The ALJ concluded that Grievants failed to show that “they were not 

provided with timely notice of the ICC positions and that they were not on notice of the 

higher rate of pay prior to the time that they could have applied for these positions.” 

 The ALJ also stated that “[w]hile standard pay plans with grades and step raises are 

efforts to maintain a uniform and fair pay plan, there are instances in both the private and 

public sectors when hiring employees at a higher level is required for business purposes.”  

In making his ruling, the ALJ took note of the TSHRS Policy at section 9B, subsection 7, 

entitled “Pay Practices,” which provides, in pertinent part: 

7.1 Pay will be based upon the MDOT Salary Plan. 

 

7.2 Entrance Rates of Pay. 

 



5 

 

7.2.1 The Administration Human Resources Manager will determine 

entrance rates of pay at an advanced step up to and including 

the midpoint of the salary grade. 

 

7.2.2  The midpoint of the various salary schedules is as follows: Step 

eight (8) of the Standard Salary Schedule . . . . 

 

7.2.3 When an advanced step is used for initial appointments in a 

classification, the Administration may increase the step of a 

single position, a group of positions, or all positions in that 

same classification within the Administration or geographic 

region to the level of the advanced step for initial 

appointments. 

 

7.2.4  Entrance rates of pay above midpoint must be approved by the 

[MDOT] Secretary’s Human Resources Office.  Initial 

appointments above midpoint must be based on business 

necessity such as recruitment difficulties as documented by the 

Administration.  The Administration must submit a written 

request to the [MDOT] Secretary’s Human Resources Office 

prior to appointment describing in detail, with supportive data, 

the justification for the advanced step. 

 

(Emphasis omitted).  The ALJ found: 

When an agency hires beyond the midpoint, it must seek approval from the 

[MDOT] Secretary’s Office and establish recruitment and business necessity 

for such hiring.  As a result of statewide salary plan adjustments over the 

years, however, the midpoint of the pay scale was reset by the DBM effective 

July 1, 2010 to step nine, not a step eight as originally written in the policy 

manual.  Because this was a statewide mandate, it overrode the [MDTA]’s 

policy language.  Thus, since [MDTA] was not hiring beyond the new state 

mandated midpoint, it was not required to seek such approval or establish 

that hiring for the ICC in Montgomery or Prince George’s County presented 

a recruitment problem. 

 

 Ms. Nesbitt further testified that the decision to hire ERTs for the ICC 

was based on the fact that this position was an agency-wide position and that 

the SHA also hires ERTs.  She explained that that agency hires ERTs at the 

step nine level in the Montgomery County area.  In order to maintain parity, 

agency-wide, she stated that the decision was made by MDOT to hire ERTs 

at the same level as SHA does. 
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(Emphasis in original).  In sum, the ALJ stated that “[t]here is no evidence in this case that 

[MDTA’s] decision to hire at the higher level had anything to do with a personal bias 

against the Grievants or anyone else.”  Thus, the ALJ ordered that the grievance be denied 

and dismissed. 

 On July 3, 2013, Grievants filed a petition for judicial review in circuit court.  

Following a hearing on November 13, 2013, the court affirmed the ALJ’s decision.  On 

December 13, 2013, Grievants timely appealed.   

Standard of Review 

 

 When reviewing administrative decisions, the proper standard of review is as 

follows: 

[T]his Court reviews the [administrative] agency’s decision, not the circuit 

court’s decision.  In so doing, we are limited to determining if there is 

substantial evidence in the record as a whole to support the agency’s finding 

and conclusions, and to determine if the administrative decision is premised 

upon an erroneous conclusion of law.  Stated differently, [o]ur primary goal 

is to determine whether the agency’s decision is in accordance with the law 

or whether it is arbitrary, illegal, and capricious.  In applying the substantial 

evidence test, we must decide whether a reasoning mind reasonably could 

have reached the factual conclusion the agency reached.  When deciding 

issues of law, however, our review is expansive, and we may substitute our 

judgment for that of the agency if there are erroneous conclusions of law.  As 

to error of law, this Court’s review is de novo.  

 

Matthews v. Hous. Auth. of Balt. City, 216 Md. App. 572, 582, cert. denied, 439 Md. 330 

(2014) (internal citations and quotation marks omitted).  “Even with regard to some legal 

issues, a degree of deference should often be accorded the position of the administrative 

agency.  Thus, an administrative agency’s interpretation and application of the statute 

which the agency administers should ordinarily be given considerable weight by reviewing 
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courts.”  Maryland Aviation Admin. v. Noland, 386 Md. 556, 572 (2005) (citations 

omitted). 

Discussion 

 

On appeal, Grievants contend that the ALJ erred in failing to sustain their grievance.  

Specifically, Grievants assert that “[t]he record contains no documentation concerning any 

official change to the midpoint of the salary schedule.”  First, Grievants claim that the 

salary schedule relied upon by the ALJ “was not even in effect at the time of the hearing.”  

Second, Grievants allege that there was no written request “submitted to the [MDOT] 

Secretary,” pursuant to the TSHRS Policy Section 7.2.4, that would have allowed an 

entrance rate of pay above midpoint.  Therefore, according to Grievants, it was “clearly 

established that [MDTA] failed to follow its own procedures in establishing the pay rates 

for the newly hired ERTs.”  

In response, MDTA avers that the ALJ was correct in denying the grievance because 

“MDTA acted properly and within its legal authority in hiring [ERTs] to work at the [ICC] 

at salary step nine.”  Alternatively, MDTA reposits that even if it had violated the law or 

its own policy, Grievants would not be entitled to receive the remedy that they seek, which 

is “equal pay and percentage raise for all employees.”   

As MDTA correctly notes, the sole authority for setting the “Standard Pay Plan” 

rests with the Secretary of Budget and Management.  Md. Code (1993, 2009 Repl. Vol.), 

§ 8-101 of the State Personnel and Pensions Article.  Although, for MDOT employees, the 

Secretary of Transportation has the authority to implement a pay plan,  
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[i]n establishing a pay plan for the Department’s human resources 

management system, the [MDOT] Secretary shall use the standard salary 

schedule adopted by the Secretary of Budget and Management pursuant 

to the budget.  The [MDOT] Secretary shall prepare and recommend a 

standard pay plan for all classes of positions in the human resources 

management system that conforms to the provisions of §§ 8-101, 8-102, 8-

104, 8-105, and 8-109 of the State Personnel and Pensions Article that govern 

the standard pay plan of the State.  

 

Md. Code (1977, 2008 Repl. Vol.), § 2-103.4(g) of the Transportation Article (emphasis 

added).  Therefore, although the TSHRS Policy (last revised in 2003) lists the midpoint of 

the salary range at issue as a “Step eight (8) of the Standard Salary Schedule,” the statewide 

salary adjustment implemented by DBM “Effective June 30, 2010,” establishing step nine 

as the midpoint,2 was binding at the time the grievance was filed.  Moreover, as the MDTA 

Human Resources Director explained at the hearing, ERTs in the Montgomery County area 

are usually hired at the step nine level.  Thus, the ALJ properly found geography to be the 

primary motivation for hiring ICC ERTs at a higher step.  There was substantial evidence 

in the record to support this finding. 

For the foregoing reasons, we agree with the ALJ that “[t]here is no evidence in this 

case that [MDTA’s] decision to hire at the higher level had anything to do with a personal 

                                              
2 The Standard Temporary Salary Reduction Schedule of Fiscal Year 2011 reflected 

a reduction in salary.  There were twenty steps in each grade.  A mathematical calculation 

reflects that for the Grade 11 position, the base salary is $29,855.00, and peaks at 

$46,516.00 for the Step 20.   Mathematically, the midpoint of these two values is 

$38,185.50, which is closest to the Step 9 salary paid of $38,320.00 without going over. 
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bias against the Grievants or anyone else3” which would include that Step 8 was the proper 

salary for newly hired ERTs.  The ALJ properly dismissed the grievance. 

      JUDGMENT OF THE CIRCUIT COURT  

FOR BALTIMORE CITY AFFIRMED.  

COSTS TO BE PAID BY APPELLANT. 

                                              
3 We need not reach the issue as to whether the Grievants would be due a nine step 

raise as they are not successful as to their first argument. 


