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After a jury trial in the Circuit Court for Carroll County, appellant Jeremy Arthur

Gebhart was convicted of two counts of second degree assault and one count of resisting

arrest.  He was sentenced to three concurrent five-year terms of incarceration.  This appeal

followed.

QUESTIONS PRESENTED

Appellant presents the following four questions for our consideration:

I.  Was the evidence insufficient to convict appellant of second degree assault
and resisting arrest?

II.  Did the trial court err in failing to instruct the jury on all three definitions
of assault?

III.  Did the trial court err in failing to merge the convictions for assault with
the conviction for resisting arrest?

IV.  Did the trial court impose an illegal sentence by sentencing appellant to
five years for resisting arrest?

We answer the first two questions in the State’s favor and the third question in part

for appellant and the fourth question entirely for him.  

FACTUAL BACKGROUND

This appeal arises out of an altercation involving appellant and bailiffs at the Carroll

County District Courthouse in Westminster on June 12, 2013.  That day, Michael King was

working as a bailiff when he came into contact with appellant, who was seeking a peace

order and an emergency petition.  After a hearing, appellant’s request for a peace order and

emergency petition were denied and, according to King, appellant was unhappy and in an

“angry state.”  As appellant left the courtroom, King told him “to please respond down to the

Clerk’s Office and receive a copy of your denials and you’re free to leave the building.” 



Using his radio, King contacted the bailiff assigned to the front door of the courthouse and

advised him that appellant was on his way down and that he was irritated and “hostile to the

Judge.”  

Shortly thereafter, while King was in a courtroom preparing for a criminal docket,

appellant approached him and, in a very loud voice said, “you can tell that Judge she doesn’t

have a right to breathe anymore[.]”  King perceived appellant’s words to be a threat to the

judge.  He instructed appellant to leave and go to the clerk’s office to obtain copies of his

“denials,” and appellant left the courtroom.  

A short while later, while the judge was on the bench handling the criminal court

docket, appellant again entered the courtroom and sat down.  He was wearing a bulky “heavy

gauge backpack.”  King approached appellant and asked him to step outside.  Appellant left

the courtroom with King and the latter’s supervisor, Dave Wells, followed both men outside. 

Then, appellant started yelling loudly and raising his arms.  King spoke to appellant in a low

voice in an attempt to get him to calm down, but his response was “abrupt” and he became

louder, more angry and agitated.  

King attempted to learn appellant’s intention, but could not get “a clear and concise

answer.”  The more King spoke to appellant the more agitated he became.  King did not

believe appellant’s behavior was appropriate for the courthouse and asked him to leave, but

he refused.  Wells also asked appellant to leave the courthouse, but to no avail.  Appellant

started “to rehash his case,” using profanity.  Again, he stated that the judge did not “have
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a right to breathe anymore.”  King lowered his voice to a whisper in an attempt to draw

appellant’s attention and de-escalate the situation.  King gave the following description of

what occurred:

I got closer to Mr. Gebhart, still well beyond arm’s length, and I – you
know, I whispered to him.  And what I said was, because I think Dave [Wells]
had given him a you’ve got to leave, you know, and I know I said to him, you
know, this behavior is not going to be tolerated, you’re going to get out of
here.  You’ve got to leave.

And he said something disrespectful back to me, I’m sure, and I
whispered to him, I said that’s going to be a promise, and that’s what I
whispered to him, that’s going to be a promise.  This is unacceptable.  

At that point, appellant “lunged” at King, struck him in the throat and then “took like

a karate stance.”  King told appellant he was under arrest and he responded by kicking Wells

in the groin.  At some point, three other officers, Jones, Gill and Stankiewicz, became

involved.  Officers Gill and Jones grabbed appellant’s upper body while King and Wells

grabbed his legs.  Officer Stankiewicz advised appellant a number of times to stop fighting

or he would be sprayed with mace, but appellant continued to fight.  Eventually, Officer

Stankiewicz sprayed appellant with pepper spray and the other officers were able to get

appellant’s hands into handcuffs.  The encounter with appellant was video recorded and that

recording was played for the jury. 

Bailiff David Wells gave similar testimony about what happened in the courthouse

on June 12, 2013.  At about 1:55 p.m., Wells was near the Clerk’s Office “keeping an eye

on” appellant, who was not in a good mood because a judge had denied his request for a
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peace order.  Appellant requested the papers necessary to file an appeal of the denial of the

peace order.  According to Wells, he was “very agitated” and “raised his voice a couple of

times” to the clerks.  When appellant finished filling out his paperwork, he left and Wells

assumed he was leaving the courthouse.  Thereafter, Wells was notified by the bailiff

working at the front door of the courthouse that appellant had returned to the courtroom.  

Wells went to the courtroom where King advised him that appellant had made a

threatening statement about the judge.  Appellant was asked to step out of the courtroom and

into the hallway, which he did.  Wells and King asked appellant about his intentions and told

him that if he went back in, he could not “act up” or he would be escorted out of the building. 

Appellant became more agitated, “loud” and “boisterous,”  because the bailiffs would not let

him return right away to the courtroom.  Eventually, Wells informed appellant that he was

too loud and boisterous to return to the courtroom and that he would have to leave the

courthouse.  Appellant refused to leave and stated that he wanted to go back into the

courtroom.  He then lunged at King, hitting him in the throat and chest, and kicked Wells in

the groin. Appellant was eventually sprayed with pepper spray and handcuffed.  Wells

described King as remaining calm throughout the event while appellant was “extremely

agitated” and “did not want to listen to anything we had to say to him, not at all.”  

Westminster Police Officer Shelly Jones Hoff was in the courtroom on June 12, 2013,

and saw appellant become very angry with the judge after his hearing.  Appellant left the

courtroom after the hearing, but shortly thereafter, returned in an angry state.  Officer Hoff
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heard appellant say, “you can tell the Judge, she doesn’t have the right to breathe.” 

Appellant was escorted out of the courtroom by bailiffs and Officer Hoff followed them into

the hallway.  Officer Hoff described appellant as angry and said he was yelling at the bailiff. 

King remained calm, but appellant pushed him.  At that point, Officer Hoff and another

officer, approached appellant to take him into custody for assaulting King.  Appellant kicked

a bailiff in the groin area and then was taken to the ground by Hoff and the other officer. 

Appellant’s hands were underneath him but he continued to kick at the officers.  Officer Hoff

told appellant he was under arrest and to let her see his hands, but he refused to remove them

from beneath his body.  Another bailiff then sprayed appellant with pepper spray and Officer

Hoff was able to get him handcuffed.  

Attorney Howard Miliman was sitting on a bench in a hallway when appellant and

two or three bailiffs exited a courtroom.  When appellant came out into the hallway he was

“very loud” and “fighting with anything that was said or done.”  The bailiff who was talking

to appellant was “very quiet,”“very calm” and “very polite.”  The bailiff kept his hands in

his pockets and two other officers “just stood there.” At trial, Miliman gave the following

description of what he witnessed:

I was sitting on the [b]ench and two – I believe two Bailiffs, maybe
three, came out with [appellant].  And the[y] asked him to please leave the
courthouse and he said I am not leaving, and they said please leave the
courthouse, you’re being disruptive, and he was very loud, the Defendant.

He just said I have a right to be here, it’s open to the public, I’m not
leaving.  And he had a backpack on or he might have taken it off.  He had it
on, but he put it down.  So they asked him a third time and he said I want to
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stay.  And the Bailiff then looked at him and hesitated and said, all right, I will
let you go back in that courtroom, but one word out of you, loud, disruptive,
you are going to leave the building.

And the individual looked up and said are you threatening me?  And the
Bailiff said, you can go back in, one word.  And then he said get out of my
face and just took his hands and hit him between the neck and the upper chest
knocking the Bailiff back to two, three four steps and I was surprised he
caught his balance, but he did, and it was right near where I was seated on the
Bench.  I was on the corner of the Bench right outside of courtroom two.

And then they – he tried to move to the right and they grabbed him.  I
looked to the right because there were other people sitting there, and when I
looked back they were all running towards the corner of the floor and tackled
him and the Defendant was struggling and they kept saying put your hands
behind your back, put your hands behind your back.

And then since he’s kicking, we can’t get him, he’s kicking.  Somebody
- one of the Bailiffs said mace him, but they asked him two more times to put
his hand behind his back and then one of the Bailiffs said mace, and they
maced him, and he still resisted for about five or six seconds more.

 * * *

He moved his arms and legs around for about another five, six, seven
seconds and then he let them cuff him. 

Appellant testified on his own behalf. On the day of the incident, he went to the

District Courthouse for a hearing on a request for a peace order and an emergency petition

that were based on an encounter he had had with a judge in Sykesville.  Appellant claimed

that the judge in Sykesville had threatened him by saying, “don’t practice breathing air.”  At

the conclusion of the June 12th District Court hearing, the judge denied appellant’s request

for a peace order and emergency petition and “basically wrote off” appellant’s concerns,

stating “you may find it to be a disrespectful comment, or something to that effect, but we
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aren’t going to make – we’re not allowed to issue peace orders based on disrespect . . .

alone.”  Appellant went to the Clerk’s Office to file an appeal and then returned to the

courtroom.  He walked up to a bannister and said to a bailiff, “Tell the Judge don’t practice

breathing air.”  Although the judge was not present in the courtroom at the time, appellant

intended for the bailiff to “extend” his comment “to the Judge,” just to prove his point. 

Appellant then left the courtroom and returned to the Clerk’s Office.  When he had finished

at the Clerk’s Office, appellant returned to the courtroom because he “was dissatisfied with

the decision that [the Judge] made and . . . wanted to hear how some of the other cases were

going to be tried . . . [to] gain an understanding about how . . . she’s making decisions.”  

Appellant told the bailiffs that the courthouse was a public building, the proceedings

were public and he had a right to be there.  He acknowledged that the bailiffs told him he

could re-enter the courtroom as long as he did not act up, but he did not have an opportunity

to calm down because King got into his “personal space” and wagged a finger at him. 

Appellant asked King, “are you threatening me?” King responded, “I promise,” which

appellant took as a threat.  Appellant twice told King to “get out of my face.”  As he was

talking to the bailiffs, two police officers came out of the courtroom and, according to

appellant, the second officer “almost came straight at me like this guy’s going down, we’re

going to arrest him.”  

We shall include additional facts as necessary in our discussion of the questions

presented.    

7



DISCUSSION

I.

Appellant first contends that the evidence was insufficient to convict him of second-

degree assault and resisting arrest because the State failed to prove that he did not act in self-

defense.  Specifically, appellant asserts that no reasonable jury could have concluded that he

was not acting in self-defense when he struck King and kicked Wells.  He maintains that

when King approached him and got very close to his face, he had a reasonable belief that he

was in immediate and imminent danger of bodily harm. After warning King to get out of his

face, appellant defended himself by striking King and pushing him away. When two bailiffs

and two other officers then approached appellant simultaneously, appellant feared imminent

harm from the four of them and kicked Wells. According to appellant, he used a reasonably

necessary amount of force to defend himself and neither Wells nor King suffered any injuries

that required medical attention.  Further, appellant contends that the evidence was

insufficient to convict him of resisting arrest because the State failed to prove that he was not

resisting an unlawful arrest.  We are not persuaded.

The standard for reviewing the sufficiency of the evidence is “whether, after viewing

the evidence in the light most favorable to the prosecution, any rational trier of fact could

have found the essential elements of the crime beyond a reasonable doubt.”  Jackson v.

Virginia, 443 U.S. 307, 319 (1979); see Allen v. State, 402 Md. 59, 71 (2007); Rivers v. State,

393 Md. 569, 580 (2006).  We give “due regard to the [fact-finder’s] findings of facts, its
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resolution of conflicting evidence, and, significantly, its opportunity to observe and assess

the credibility of witnesses.”  Harrison v. State, 382 Md. 477, 488 (2004)(citing McDonald

v. State, 347 Md. 452, 474 (1997) (quoting State v. Albrecht, 336 Md. 475, 478 (1994))).  In

performing its function, the jury is free to accept the evidence it believes and reject that

which it does not believe.  Muir v. State, 64 Md. App. 648, 654 (1985).  When reviewing a

challenge to the sufficiency of the evidence, we “view the evidence, and all inferences fairly

deducible from the evidence, in a light most favorable to the State.”  Hackley v. State, 389

Md. 387, 389 (2005) (Citations omitted).     

A.  Self-Defense

Self-defense is an affirmative defense which we have described as follows:

“It is only just that one who is unlawfully attacked by another, and who has no
opportunity to resort to the law for his defense, should be able to take
reasonable steps to defend himself from physical harm. . . . His intentional
infliction of (or, if he misses, his attempt to inflict) physical harm upon the
other, or his threat to inflict such harm, is said to be justified when he acts in
proper self-defense, so that he is not guilty of any crime.”

Bryant v. State, 83 Md. App. 237, 246 (1990)(quoting W. LaFave & A. Scott, Criminal Law

§5.7 (2d ed. 1986) at 454-455).  

Perfect self-defense requires that:

(1) the defendant actually believed that he or she was in immediate or
imminent danger of bodily harm;

(2) the defendant’s belief was reasonable;

(3) the defendant must not have been the aggressor or provoked the conflict;
and
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(4) the defendant used no more force than was reasonably necessary to defend
himself or herself in light of the threatened or actual harm.

Jones v. State, 357 Md. 408, 422 (2000). 

Turning to the question of whether appellant generated facts implicating self-defense,

we believe that there were ample facts from which the jury could have concluded that

appellant was the aggressor and provoked the conflict, including evidence that appellant

yelled, used threatening words, struck King and kicked Wells in the groin.  There was also

evidence from which the jury could have concluded that appellant was not in immediate or

imminent danger of bodily harm from King.  In contrast to his contention that he believed

he was in immediate and imminent danger of bodily harm from King, the jury heard evidence

that King attempted to de-escalate the situation by speaking in a soft voice.  Finally, there

was evidence to support the conclusion that appellant used more force than necessary to

defend himself because he chose to lunge at King and strike him when he could have walked

away.  Viewing the facts in the light most favorable to the State, there was ample evidence

to support the jury’s conclusion that at least some of the elements of self-defense were not

established.  

B.  Resisting Arrest

Similarly, there were sufficient facts presented from which the jury could have

concluded that appellant’s arrest was legal.  In Maryland, a person may not intentionally

resist a lawful arrest.  See Md. Code (2002, 2012 Repl. Vol.), §9-408(b)(1) of the Criminal

10



Law Article (“CL”)(“A person may not intentionally: (1) resist a lawful arrest[.]”). In order

to establish resisting arrest, the State must prove:

(1) that a law enforcement officer arrested or attempted to arrest the defendant;

(2) that the officer had probable cause to believe that the defendant had
committed a crime, i.e., that the arrest was lawful’ and

(3) that the defendant refused to submit to the arrest [and resisted] the arrest
by force.

Rich v. State, 205 Md. App. 227, 240 (2012).

Without a warrant, a police officer may arrest an individual for a misdemeanor

committed in his or her presence or upon probable cause that the individual committed a

felony outside of the officer’s presence.  Allen v. State, 197 Md. App. 308, 317-18 (2011). 

In the case at hand, there was evidence presented to the jury that appellant struck King in the

neck, thereby committing an assault in the presence of King, Wells and the other officers

who were present.  The jury could have concluded that because the assault occurred in the

presence of the officers, their arrest of appellant was legal and appellant had no common law

right to resist the arrest.  We conclude, therefore, that there was sufficient evidence presented

to the jury from which it could conclude that the arrest of appellant was legal and he had no

right to resist the arrest.

II.

Appellant next contends that the trial court erred in failing to instruct the jury on all

three definitions of assault.  At trial, the judge gave the following instruction regarding

assault:
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Assault is causing offensive physical contact to another person.  In order to
convict the Defendant of assault, the State must prove that the Defendant
caused offensive physical contact with Michael King and David Wells.  That
the contact was the result of an intentional or reckless act of the Defendant and
was not accidental, and that the contact was not legally justified.

Appellant asserts that the trial court abused its discretion in failing to instruct the jury as to

the intent to frighten and attempted battery varieties of assault.  According to appellant, if the

trial court had instructed the jury on the other varieties of assault, the jury would have known

that he was acting in self-defense because he reasonably believed that King was committing

an intent to frighten or attempted battery variety of assault upon him.  In addition, appellant

asserts that by failing to instruct the jury on the other two varieties of assault, he was

convicted under an ex post facto law.  We disagree and explain.

A.  Intent to Frighten and Attempted Battery Varieties of Assault

At trial, appellant requested that the court instruct the jury as to all three varieties of

assault, but the court denied that request stating:

There are two issues in this case; one is what instructions the Court will give
the jury as it relates to the State’s need to meet its burden of proof.

The State is proceeding on a theory of a battery in this case, not on a
frightened, or an offer, or an attempted battery.  That is shy the Court is not
instructing on the other variance of assault that are not alleged by the State.

What the Defense has raised is the fact that the Defendant, himself, alleges that
he feels he was in imminent danger because of what he perceived to be the
aggressive advance of Mr. King.  That is precisely the definition of self-
defense that the Court is going to give, even though the Defendant never
testified that he was in – that he apprehended any fear from Mr. King’s
advance.
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So the Court is not going to instruct that the State has a burden of proving a
theory that the State is not proceeding on, but the State will give the self-
defense theory that fully covers the concerns of the Defense.

The court went on to instruct the jury on assault and self-defense as follows:

Assault is causing offensive physical contact to another person.  In
order to convict the Defendant of assault, the State must prove that the
Defendant caused offensive physical contact with Michael King and David
Wells.  

That the contact was the result of an intentional or reckless act of the
Defendant and was not accidental, and that the contact was not legally
justified.

* * *

You have heard evidence that the Defendant acted in self-defense.  Self-
Defense is a complete defense and you are required to find the Defendant not
guilty if all of the following four factors are present:

First, the Defendant was not the aggressor.  Second, that the Defendant
actually believed that he was in immediate and imminent danger of bodily
harm.  Third, that the Defendant’s belief was reasonable; and fourth, that the
Defendant used no more force than was reasonably necessary to defend
himself in light of the threatened or actual harm.

In order to convict the Defendant the State must prove that self-defense
does not apply in this case.  This means that you are required to find the
Defendant not guilty unless the State has persuaded you beyond a reasonable
doubt that at least one of the four factors of self-defense was absent.

The standard for reviewing the denial of a requested jury instruction was set forth in

Landon v. Zorn, 389 Md. 206 (2005):

In Wegad v. Howard Street Jewelers, 326 Md. 409 . . . (1992),
we discussed the proper standard of review for a denial of a
requested jury instruction.  We said:
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[T]o rule upon the propriety of denying a
requested jury instruction, a reviewing court must
determine whether the requested instruction was
a correct exposition of the law, whether that law
was applicable in light of the evidence before the
jury, and finally whether the substance of the
requested instruction was fairly covered by the
instruction actually given.

Wegad, 326 Md. at 414 . . . .  See also Farley v. Allstate Ins.
Co., 355 Md. 34, 47 . . . (1999)(quoting Wegad v. Fearnow v.
Chesapeake & Potomac Telephone Co., 342 Md. 363, 385. . .
(1996).  The standard is based on the theory “that a ‘litigant is
entitled to have his theory of the case presented to the jury’”
provided the instruction is a correct statement of the law, and
that the statement of law is applicable given the facts presented
at trial.  Wegad, 326 Md. at 414 . . . . See also The Sergeant Co.
v. Pickett, 285 Md. 186, 194 . . . (1979).  The third inquiry is
derived from Md. Rule 2-520(c) which provides that a court
“need not grant a requested instruction if the matter is fairly
covered by instructions actually given.”  Id.  The burden of
showing reversible error and prejudice rests with the
complaining party.  Farley, 355 Md. at 47 . . . . “If any one part
of the test is not met, we will affirm the trial court’s denial of the
request for instruction.”  Fearnow, 342 Md. at 385. . . .

Landon, 389 Md. at 225 (Footnote omitted).

Here, the assault instruction that was given to the jury properly addressed the specific

crime charged.  There was no need to include instructions on the other varieties of assault. 

The self-defense instruction clearly provided that appellant was entitled to act in self-defense

if he reasonably believed that he was in immediate and imminent danger of bodily harm. 

The instruction did not require appellant to posit that King was committing an assault against

him in order to establish self-defense.  As the instructions given fairly covered appellant’s
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theory of the case, we perceive no error on the part of the trial court in failing to instruct the

jury on all the varieties of assault.

B.  Ex Post Facto Law 

Prior to closing arguments, appellant argued that instructions to the jury that did not

include a complete definition of the law of assault would function as an ex post facto law.

Addressing the court himself, appellant explained:

[My attorney] adequately expressed my concerns and as far as I’m
concerned that’s ex post facto.  I mean that – my entire understanding of self-
defense was based on my understanding of second degree assault.

And I understood second degree assault to be not an actual physical
contact, but threatening behavior that would include pulling a weapon on
somebody with no actual contact or, you know, I mean – a fast approach at
somebody with no physical contact, they all constitute second degree assault. 

And I understood that before the incident in the hallway with the
Bailiffs.  So my understanding of second degree assault is entirely – if you
take – if you pull that out from under me then, you know, I’m screwed.

And as far as I’m concerned that’s the law, that is Maryland state law
and that was my understanding of the law before this case, you know, unfolded
and, you know, if you do that, I consider that to be ex post facto.

An ex post facto law has been defined as a “law that impermissibly applies

retroactively, esp. in a way that negatively affects a person’s rights, as by criminalizing an

action that was legal when it was committed.”  Black’s Law Dictionary 661 (9  ed. 2009). th

Such laws are prohibited by the United States Constitution which provides, in relevant part,

that “No Bill of Attainder or ex post facto Law shall be passed.”  U.S. Const., Art. I, §9. 

Similarly, Article 17 of the Maryland Declaration of Rights provides:
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That retrospective Laws, punishing as acts committed before the existence of
such Laws, and by them only declared criminal, are oppressive, unjust and
incompatible with liberty;  wherefor, no ex post facto Law ought to be
imposed, or required.

As the State asserts, the prohibition on ex post facto laws is directed to the legislature

and other branches when engaging in a rule-making function.  In Dep’t of Pub. Safety and

Correctional Servs. v. Demby, 390 Md. 580, 598 (2006), the Court of Appeals explained that

the prohibition on ex post facto laws applies to “‘statutory changes and also . . . to changes

in administrative regulations that represent an exercise of delegated legislative authority, as

opposed to an interpretation of legislation by an agency authorized to execute, not make,

laws.’” Id. (quoting Prater v. U.S. Parole Comm’n, 802 F.2d 948, 953-54 (7  Cir.th

1986)(Internal citations omitted)).

As we stated in Chambers v. State, 337 Md. 44, 48 (1994), “[t]he main purpose of a

jury instruction is to aid the jury in clearly understanding the case, to provide guidance for

the jury’s deliberations, and to help the jury arrive at a correct verdict.”  Such was the case

here.  The trial court did not engage in any legislative or other rule-making function and,

therefore, the failure to instruct the jury on all of the variations of assault did not constitute

an ex post facto law.

III.

Appellant next contends that the trial court erred in failing to merge his conviction for

assault of Wells and his conviction for assault of King into his conviction for resisting arrest. 

He asserts that the trial court erred in sentencing him for resisting arrest and second-degree
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assault of King and Wells because those offenses merge under the required evidence test. 

According to appellant, there was a factual ambiguity in the record as to whether both

assaults and the resisting arrest conviction were predicated upon the same conduct and that

the ambiguity must be resolved in his favor by merging the offenses.

Preliminarily, the State asserts that the merger issue was not preserved properly for

our consideration.  We disagree.   “A failure to merge a sentence is considered to be an1

‘illegal sentence’ within the contemplation of” Maryland Rule 4-345, which permits a court

to correct an illegal sentence at any time.  Md. Rule 4-345(a); Pair v. State, 202 Md. App.

617, 624 (2011).

A claim that multiple punishments have been imposed for the same conduct implicates

the prohibition against double jeopardy.  The Fifth Amendment to the United States

Constitution provides that no person shall be subject for the same offense to be “twice put

in jeopardy of life or limb.”  Odum v. State, 412 Md. 593, 603 (2010).  Although Maryland’s

Constitution does not contain an explicit double jeopardy clause, Maryland common law

provides well-established protections for individuals against being twice put in jeopardy. 

State v. Long, 405 Md. 527, 536 (2008).  Double jeopardy “bars multiple punishments and

trials for the same offense.” Id.  

The principal test for determining whether offenses stemming from the same

transaction must merge for double jeopardy purposes is the “required evidence” test. 

The State also concedes: “If preserved, the convictions for second degree assault of1

Wells and resisting arrest should merge for sentencing.”
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Blockburger v. United States, 284 U.S. 299 (1932); Anderson v. State, 385 Md. 123, 131

(2005); Pair v. State, 202 Md. App. 617, 636-37 (2011).  Under the required evidence test,

“where the same act or transaction constitutes a violation of two distinct statutory provisions,

the test to be applied to determine whether there are two offenses or only one, is whether

each provision requires proof of a fact which the other does not.”  Thomas v. State, 277 Md.

257, 265 (1976)(quoting Blockburger, 284 U.S. at 304).  Stated another way, “if each offense

requires proof of a fact which the other does not, or . . . if each offense contains an element

which the other does not, the offenses are not the same for double jeopardy purposes,” and

there is no merger under the required evidence test even though both offenses are based upon

the same act or acts.  Williams v. State, 323 Md. 312, 317-18 (1991); Monoker v. State, 321

Md. 214, 219-20 (1990).  The Court of Appeals has held that second-degree assault merges

into resisting arrest under the required evidence test because all of the elements of second-

degree assault are included within the offense of resisting arrest.  Nicolas v. State, 426 Md.

385, 407 (2012).    

Appellant argues that because the record is ambiguous as to whether the jury

convicted him of second-degree assault based on conduct that preceded or followed the

initiation of the officers’ attempt to arrest him, that ambiguity should be resolved in his favor. 

We disagree.  King testified that appellant struck him in the throat prior to the arrest.  There

was no other predicate act for which appellant could have been legally arrested.  The
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prosecutor argued to the jury that the assault of King provided the probable cause for the

arrest:

And that the arrest was lawful; that is, the officer has probable cause to believe
that the Defendant had committed the crime of assault. What better probable
cause can you get than being the one that was actually assaulted?  And then the
other two officers actually witnessed it, so there was definitely probable cause
to believe that a misdemeanor had happened, the crime of assault.

As the State notes, appellant’s reliance on Nicolas v. State, 426 Md. 385 (2012) is

misplaced.  In that case, three officers responded to a 911 call. Id. at 387.  Nicolas assaulted

two of the officers, but it was unclear whether officers attempted to arrest him after the first

of those two assaults or after both had been committed.  Id. at 390-95.   As officers attempted

to arrest Nicolas, a scuffle ensued during which Nicolas resisted arrest by committing

additional assaults upon the officers.  Id.  Nicolas was convicted of resisting arrest and

assaulting two of the officers, both of whom testified that he had assaulted them before and

after he was arrested. Id. at 396.  Under the facts of that case, the assaults for which Nicolas

was convicted could have occurred before or after he was arrested.  Because there was

ambiguity as to which assault led to Nicolas’s arrest, the Court of Appeals resolved the

ambiguity in his favor.

Here, no such ambiguity exists.  The only crime that provided probable cause for

appellant’s arrest was the assault of King. Thus, the second-degree assault of King does not

merge for sentencing purposes with resisting arrest.  
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Merger is required, however, for the second-degree assault of Wells and resisting

arrest. After King told appellant that he was under arrest, appellant kicked Wells in the groin

and then continued to kick and fight both King and Wells.   No assault of Wells occurred

before appellant was arrested.  As appellant’s assault of Wells was clearly part of the force

used in resisting the arrest, merger is required.  See n. 1, supra.

IV.

Appellant’s final contention is that the trial court imposed an illegal sentence of five

years for resisting arrest.  The State agrees and so do we.  Section 9-408(c) of the Criminal

Law Article provides a maximum term of imprisonment of 3 years for resisting arrest. 

Because appellant’s sentence exceeded the statutory maximum, that sentence is inherently

illegal.  Md. Rule 4-345(a)(“The court may correct an illegal sentence at any time.”). 

Accordingly, we shall vacate the sentence and remand for a new sentence.           

CASE REMANDED TO THE CIRCUIT
COURT FOR CARROLL COUNTY FOR RE-
SENTENCING CONSISTENT WITH THIS
OPINION. JUDGMENTS AFFIRMED IN
ALL OTHER RESPECTS.  COSTS TO BE
EVENLY DIVIDED BETWEEN THE
PARTIES.
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