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Appellant, Michael Davon Christian, a former resident of property owned by 

appellee, Stewart Levitas, brought an action against appellee in the Circuit Court for 

Baltimore City, seeking damages for injuries allegedly caused by appellant’s childhood 

exposure to lead paint on the premises.  Over appellant’s objection, the circuit court 

excluded his expert witness and later granted summary judgment in favor of appellee.  

Appellant appeals, presenting us four questions:  

I. Whether the trial court erred and/or abused its discretion when it granted 

appellee’s motion to exclude the testimony of Dr. Howard Klein, appellant’s 

medical expert.  

 

II. Whether the trial court erred and/or abused its discretion when it granted 

appellee’s motion for reconsideration.1  

 

III. Whether the trial court erred and/or abused its discretion when it denied 

appellant’s motion for reconsideration.  

 

IV. Whether the trial court erred and/or abused its discretion when it granted 

appellee’s second renewed motion for summary judgment.  

 

For the reasons that follow, we shall affirm the judgments of the circuit court.  

 

FACTUAL HISTORY 
  

 Appellee owned 3605 Spaulding Avenue (“the Property”) from March 15, 1983 to 

January 13, 2004. Appellant’s grandmother, Betty Skinner (“B. Skinner”), leased the 

Property sometime in 1989 or 1990.  She lived there continuously since that time.  

                                                           
1 We have consolidated appellant’s questions 2 and 3.  The original questions were:  

 

II. Whether the trial court erred and/or abused its discretion when it refused 

to conduct a substantive hearing on appellee’s motion for reconsideration.  

 

III. Whether the trial court erred and/or abused its discretion when it granted 

appellee’s motion for reconsideration.  
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Appellant’s mother, Nickolas Skinner (“N. Skinner”), and her two sons moved in with B. 

Skinner at the Property while N. Skinner was pregnant with appellant2, until October of 

1992 when he was approximately two and one-half years old.  N. Skinner and her three 

sons then relocated to a nearby home, 4946 Denmore Avenue, for approximately one year.  

In 1993, N. Skinner and her sons moved back to the Property temporarily and then moved 

to another location on Burleith Avenue.   

 Appellant was tested for lead exposure at least eight times between November 1990 

and October 1993.  The test results were as follows: 

Date Lead Level FEP Level 

WB/RBC 

Type of 

Test 

Stated Address 

11/29/90 Not Stated 32/87 Capillary 3605 Spaulding Ave. 

4/25/91 Not Stated 38/104 Capillary 4946 Denmore Ave., Apt. 10 

8/15/91 Not Stated 26/74 Capillary 4946 Denmore Ave., Apt. 10 

2/20/92 9 µg/dL 20/55 Capillector 4946 Denmore Ave., Apt. 10 

2/18/93 10 µg/dL Not Stated Capillary 3605 Spaulding Ave. 

7/16/93 17 µg/dL Not Stated Capillary 3605 Spaulding Ave. 

9/2/93 12 µg/dL Not Stated Venous 3605 Spaulding Ave. 

10/6/93 14 µg/dL Not Stated Capillary 3605 Spaulding Ave. 

 

According to the Maryland Department of the Environment, Childhood Lead Prevention 

Program Case Management Protocols, the tests results from 11/29/90, 8/15/91, and 2/20/92 

indicated a normal level of lead exposure.  The test result from 4/25/91 indicated a 

moderately elevated level of exposure.  The results from 2/18/93, 9/2/93, and 10/6/93 

                                                           
2 B. Skinner testified that she moved to the property in April of 1990 or 1991.  However, 

both she and N. Skinner testified that N. Skinner resided at the property while N. Skinner 

was pregnant with appellant.  Therefore, considering that appellant was born February 12, 

1990, they lived at the property in late 1989 or early 1990.   
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indicated “level of concern”, and the test from 7/16/93 indicated a highly elevated level of 

exposure. 

PROCEDURAL HISTORY 

 

On February 11, 2011, appellant filed a complaint against appellee and others3 who 

are not parties to this appeal, claiming injury in the form of decreased IQ and resulting poor 

performance in school, and seeking damages as a result of poisoning from alleged exposure 

to lead paint.  Following extensive discovery, including depositions of appellant, the 

Skinners, and the parties’ respective expert witnesses, appellee filed a motion for summary 

judgment and a motion to exclude appellant’s expert, Howard Klein, M.D., (“Dr. Klein”).  

The motion to exclude Dr. Klein alleged that he was unqualified to testify regarding the 

source of appellant’s alleged injuries.  The motion for summary judgment challenged the 

ARC report, the testimony of appellant’s expert Christopher White and argued that if the 

court granted appellee’s motion to exclude Dr. Klein, appellant could not establish a prima 

facie case thereby entitling appellee to summary judgment.   

 The circuit court conducted a motions hearing on July 10, 2013.  Following 

arguments, the court announced that it was denying the motion for summary judgment, but 

granted the motion to exclude Dr. Klein from testifying.  The court explained: 

THE COURT:  Then we get to Mr. Klein’s testimony.  The problem that I 

have now is that Dr. Klein, in many ways, lines up, as they did in the Ross 

case, and may very well also line up as it did in the, um, Hazelwood case. 

  

 In the Ross [sic] what I found was interesting was Judge Watts’, she 

was a trial judge at that time.  The problem that she had, because there were 

                                                           
3 Appellant also filed suit against the owner of 4946 Denmore Avenue and several other 

entities, but the claims against these parties were dismissed.  
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several properties – more than one property, I should say, that was involved 

in that.  She had indicated that one of the reasons, not only was they didn’t 

have a substantial factual basis to make an opinion, but because it would add 

more confusion to the jury, meaning the first prong would not be satisfied, 

because there was not much information that was provided as to the other 

property, it was only that singular property, and we had these, um, lead levels, 

if you will, that certainly covered periods of time as to where both parties, 

the person resided in both properties, and that it would be more confusing to 

a jury than it would otherwise, um be, if, in fact, the um, expert had had 

information concerning other possible sources.  

  

The other problem that I have is that, you know, we look at the 

causation issues and the IQ – the levels falling and the like.  Dr. Klein has 

indicated, I’m looking through – as Mr. Brown said, it’s the [appellee’s] 

burden to show it to the [c]ourt.  I believe [appellee] did show the [c]ourt, 

particularly as to the IQ that he’s sort of not able to explain to the jury how 

even the psychologist go[t] to those, um, results.  Not knowing how it’s done, 

have no idea.  Plus, it goes on to say that he doesn’t even use this particular 

type of IQ test.  So, the [c]ourt for those limited reasons, does not believe 

that 5-702, certainly, is satisfied in this case. 

 

 So, I’m going to discount Dr. Klein.  I will exclude Dr. Klein from 

this particular case.  

* * * 

[APPELLANT’S COUNSEL]:  May I ask a question your Honor? 

 

THE COURT:  You may.  

 

[APPELLANT’S COUNSEL]:  I’m not asking you to change your ruling, 

I’m just asking a question about your ruling.  

 

THE COURT:  Okay.  

 

[APPELLANT’S COUNSEL]:  With regard to Dr. Klein’s testimony, I need, 

respectfully, some guidance as to the scope, or lack thereof, of what Dr. Klein 

will be, or will not be, permitted to testify.  The way I gleaned it was that you 

are – you have excluded his testimony about IQ point loss, but he can still 

testify as to the child sustaining an injury as a result of the exposure to lead 

at the Spaulding Street property.  It just can’t be about IQ.  I want to make 

sure I understood you correctly, because I don’t want to run afoul of your 

ruling when this case comes to trial? 
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THE COURT:  You’re correct about asking me that . . . [w]hat the [c]ourt is 

intending to do is Dr. Klein cannot, um, testify as an expert as it results to the 

source, which would be Spaulding, for the reasons that I said.  I don’t think 

he would certainly, um, would not be helpful to the jury.  I think it would be 

more confusing to the jury, based on the fact that he did not, or had very little, 

if any at all, information concerning other sources.  But, also as to the injury 

and causation because – not only because he cannot give us any information 

concerning the IQ.  There’s been no substantial basis for it.  He’s can’t – he’s 

just getting information from everybody else and making this decision.  He 

can’t help a jury understand as to how those persons would have gotten there. 

So, that would be to causation and injury. Okay? 

 

[APPELLANT’S COUNSEL]:   Yes. Your Honor.  

 

THE COURT: Thank you, and I will submit a written order.  I guess it will 

have to be today because I’m going on vacation.  

 

The same day, the circuit court issued a written order that stated: 

ORDERED that the Motion to exclude [appellant’s] expert witness is  

hereby DENIED, and it is further 

 

ORDERED that the Motion to exclude the ARC report is hereby 

DENIED, and it is further  

 

ORDERED that the Motion for Summary Judgment is hereby  

DENIED, and it is further 

 

ORDERED that the costs be paid by [appellee].  

 

A docket entry also indicated that the motion to exclude had been denied.  Thereafter, 

appellee filed a motion for reconsideration or to alter or amend the court’s order, requesting 

that the court correct its written order to render it consistent with its oral order.  Appellant’s 

opposition memorandum included an additional affidavit from Dr. Klein, providing 

additional opinions intended to refute the court’s basis for his exclusion.  At the hearing, 

the court advised the parties that the purpose of the hearing was not to reargue the merits 
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of the motion, but rather to determine whether the court’s written order was inconsistent 

with its oral pronouncement from the bench.  It stated: 

THE COURT:  Thank you.  And as I indicated on my – in my office, 

[counsel], – give me one moment so that we can put it on the record. I 

received a motion for reconsideration or a motion to alter or amend the 

[c]ourt’s order by [appellee’s counsel] who represents the [appellees] in this 

matter, indicating initially and I think exclusively that the [c]ourt did not 

specify the parameters – and I’m paraphrasing – the parameters in which I 

had restricted the testimony of Dr. Issac – I’m sorry – Dr. Howard Klein.  

 

 And because the motion came in, and I believe we received a 

response, I could not just summarily grant it.  And I had to have a hearing, 

because that’s what the rules require.  

 

And I am indicating to you all that the only hearing – I’m not rehearing this 

motion as to whether or not this [c]ourt is going to exclude Dr. Klein.  It is 

the extent that I indicated in my order – well, that I indicated in my ruling the 

last time we were here and whether or not my order specifically covered 

those parameters in which I intended to exclude Dr. Klein.  

 

Appellant acknowledged that the court had ruled at the hearing that it was excluding Dr. 

Klein, but claimed that pursuant to the Maryland Rules, the written order was the final 

ruling. 

[APPELLANT’S COUNSEL]:  . . . the only order that was valid in this case 

was [the court’s] written order that was signed by Your Honor and docketed 

on the official court docket entries which indicated that Your Honor [had]      

. . . denied [appellee’s] motion to strike Dr. Klein’s testimony from this case 

and to exclude it from the trial.   

 

The law is clear, Your Honor, the written order and more importantly 

the written docket entry prevails.  There was nothing for [appellant] to file 

an alter or amend motion for because Your Honor, as we requested in our 

responses, denied the motion.   

 

Appellant’s counsel then argued that the court must consider the evidence included in his 

opposition to the motion in deciding whether to grant appellee’s motion.  The court 
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responded by reiterating that it had narrowed the issue of the hearing because there was a 

discrepancy between its oral order and its written order, and that it would not be rehearing 

arguments as to the substance of the motion to exclude.  After several minutes of banter 

between appellant’s counsel and the court regarding what issue could be argued, the 

following occurred: 

THE COURT:  [Appellant’s counsel]:  I need to be clear.  If you want to 

make an objection to the Court’s ruling, then certainly that is well noted, well 

noted.  But you’re still – you are standing here saying to me to argue what it 

is that you want to argue, that’s not making it so.  So if you want to make an 

– and I’m glad you find it funny [counsel].  This hearing is now over.  

Because you what, that’s disrespectful on so many levels.   

 

 If you think I’m funny, then you know what?  Let’s all get a good 

laugh at it.  Let’s all get a good laugh.  But that is totally disrespectful.  And 

I don’t take it kindly.  

 

 So I am narrowing the order.  I am going to correct the order.  If you 

want to take it up in any other way, laugh your way right to it since you think 

this is funny.  That is the end of this hearing.  

 

The court issued a corrected ordering which stated:  

FOUND that upon the [c]ourt’s narrowing the issue for the Motion 

for Reconsideration or Motion to Alter and Amend to whether the written 

order was inconsistent with the oral ruling of July 10, 2013, [appellant] 

objected and the [c]ourt noted the objection, and it is further  

 

FOUND that [appellant] failed to argue whether or not the [c]ourt’s 

Order of July 10, 2013 was inconsistent with its oral ruling on the record and 

consented to that oral ruling, and it is further 

 

ORDERED that the Order of July 10[th], shall be Amended to reflect 

the oral ruling of the [c]ourt, and it is further 

 

ORDERED that the Motion to Exclude [appellant’s] Expert Witness, 

Dr. Howard Klein is hereby GRANTED.  Dr. Klein may not render opinions 

with regard to source, IQ loss, alleged injuries due to lead, or other causation 

issues pursuant to Maryland Rule 5-702,and it is further 
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ORDERED that the Motion to exclude the ARC report is hereby 

DENIED, and it is further  

 

ORDERED that the Motion for Summary Judgment is hereby 

DENIED. 

 

Appellee then filed a Renewed Motion for Summary Judgment and in response, appellant 

filed a motion to strike or alter or amend the court’s exclusion of Dr. Klein.  The circuit 

court denied both.  Eventually, appellant and appellee agreed upon a joint stipulation that 

without causation testimony from appellant’s expert, appellant could not establish his case.  

Appellee then filed a second renewed motion for summary judgment which was granted. 

 Appellant noted a timely appeal.  Additional facts shall be provided, infra, to the 

extent they prove relevant in addressing the issues presented.   

STANDARD OF REVIEW  

 Appellant dedicates a significant portion of his brief to the correct standard of 

review.  Along with the ‘Standard of Review’ section, required pursuant to Md. Rule           

8-504(a)(5)4, he also devotes the first several pages of his argument section to standard of 

review arguments.  Specifically, as to the trial court’s grant of appellee’s motion to exclude 

Dr. Klein and appellee’s motion for reconsideration or to alter or amend judgment, 

appellant contends that we should review to ascertain whether the court made a legal error.  

He explains: “While it is true that a trial court’s decision regarding [m]otions to [a]lter or 

                                                           
4  (a) Contents. A brief shall comply with the requirements of Rule 8-112 and include the 

following items in the order listed: . . . 

(5) A concise statement of the applicable standard of review for each issue, which 

may appear in the discussion of the issue or under a separate heading placed before 

the argument. 
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[a]mend are usually subject to the ‘Abuse of Discretion’ standard of review, this standard 

cannot apply when the court fails to exercise its discretion at all by refusing to hear the 

opposing party’s arguments.”  Appellant is correct that appellate review of a trial court’s 

grant of a motion to alter or amend is abuse of discretion.  See Renbaum v. Custom Holding, 

Inc., 386 Md. 28, 46 (2005); In re Adoption/Guardianship of Joshua M., 166 Md. App. 

341, 351 (2005); Friends of the Ridge v. Baltimore Gas & Elec. Co., 120 Md. App. 444, 

490-91 (1998).  Furthermore, we agree with appellant that there are some instances when 

we review a court’s grant or denial of a motion to determine whether the court erred as a 

matter of law.  See Prince George’s Cnty. v. Hartley, 150 Md. App. 581, 586 (2003) 

(holding that the circuit court erred as a matter of law in denying a motion to alter or amend 

by prematurely quashing the motion); see also Hamilton v. Kirson, 439 Md. 501, 521-22 

(2014) (explaining that when a court grants summary judgment and excludes an expert, we 

review to ascertain whether the trial court was legally correct).  However, this case is not 

one of those circumstances.  As required by Md. Rule 2-311(e)5, the court held a hearing 

on appellee’s motion to alter or amend.  On appeal, appellant’s allegations of error relate 

exclusively to the court’s discretion regarding how to conduct the hearing.  Accordingly, 

we shall review to determine whether the court abused its discretion in conducting the 

hearing and rendering its decision.  A trial court has abused its discretion when: 

[W]here no reasonable person would take the view adopted by the 

[trial] court, or when the court acts “without reference to any guiding rules 

                                                           
5 (e) Hearing – Motions for Judgment Notwithstanding the Verdict, for New Trial, or to 

Amend the Judgment. When a motion is filed pursuant to Rule 2-532, 2-533, or 2-534, the 

court shall determine in each case whether a hearing will be held, but it may not grant the 

motion without a hearing. 
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or principles.” It has also been said to exist when the ruling under 

consideration “appears to have been made on untenable grounds,” when the 

ruling is “clearly against the logic and effect of facts and inferences before 

the court,” when the ruling is “clearly untenable, unfairly depriving a litigant 

of a substantial right and denying a just result,” when the ruling is “violative 

of fact and logic,” or when it constitutes an “untenable judicial act that defies 

reason and works an injustice.”  

 

Friends of the Ridge v. Baltimore Gas & Elec. Co., 120 Md. App. at 490-91.  

 Regarding the circuit court’s exclusion of Dr. Klein, appellant is correct that the 

standard of review is error and not abuse of discretion.  Appellee filed one motion seeking 

exclusion of Dr. Klein and summary judgment.  The singular relief requested in the motion 

was the grant of summary judgment.  We have explained the correct standard in a case 

nearly identical to these circumstances in Roy v. Dackman, 219 Md. App. 452 (2014).  Roy 

was also a lead paint case in which the defendant moved for exclusion of experts and 

summary judgment in the same motion.  Id. at 467.  The only relief requested in the motion 

was the grant of summary judgment.  Id. Observing this, we explained:  

Generally, evidentiary rulings admitting or excluding expert testimony are 

reviewed under an abuse of discretion standard, and the trial court’s 

determination is only reversible where it is founded on an error of law, or 

where the trial court has clearly abused its discretion. Hazelwood, 210 Md. 

App. at 675-76 (2013); Taylor v. Fishkind, 207 Md. App. 121, 137 (2012), 

cert. denied, 431 Md. 221 (2013). Here, as in Hamilton v. Kirson, the 

evidence presented by Roy on causation was the same evidence the experts 

relied upon to form their opinions. Hamilton v. Kirson, [439 Md. 501], cert. 

granted, 433 Md. 513 (2013) (hereinafter “Kirson”). The Court of Appeals 

clarified that when a circuit court “grants a summary judgment motion on the 

grounds that the plaintiff’s expert lacks a sufficient factual basis of 

admissible facts and the admissible evidence (if any) is insufficient 

independently to prove causation, the circuit court is making a decision on 

the admissibility of the expert’s testimony as part of its summary judgment 

decision,” which “is reviewed on appeal without deference.” Hamilton, [at 

521], n.11 (citing Giant Food, Inc. v. Booker, 152 Md. App. 166, 176-78 

(2003)). Further, “ordinarily an appellate court will review a grant of 
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summary judgment only upon the grounds relied upon by the trial court.” Id., 

[at 523] (citing Bishop v. State Farm, 360 Md. 225, 234 (2000)). Thus, we 

review the grant of the motion for summary judgment in this case to 

determine whether the trial court’s decision was legally correct and give no 

deference to the underlying determinations. Id., [at 521] (citing Tyler v. City 

of Coll. Park, 415 Md. 475, 498 (2010); Beatty v. Trailmaster Products, Inc., 

330 Md. 726, 737 (1993)).  

 

Id. at 468-69.  Considering that the circumstances of the motion in Roy and in the case at 

bar are so similar, we shall review to ascertain whether the circuit court was legally correct 

in its exclusion of Dr. Klein.  

DISCUSSION 

I. Motion to Exclude Dr. Klein’s Testimony  

 

Appellant alleges several errors regarding the trial court’s exclusion of Dr. Klein’s 

testimony.  He contends that the court improperly excluded Dr. Klein’s testimony 

regarding whether the exposure to lead paint caused his injuries because that issue was not 

raised in appellee’s motion for summary judgment.  He additionally contends that even if 

the issue was properly before the court, it erred in excluding Dr. Klein’s testimony 

regarding both the source of appellant’s injuries and the causal nexus between the lead 

paint exposure and the injuries sustained.   

1. Was the issue of whether lead was the cause of appellant’s injuries properly 

before the court? 

 

 Appellant argues that the issue of whether lead paint exposure was the source of 

appellant’s injuries was not before the court and that by excluding the testimony, the court 

violated his due process rights.  Appellee responds that his motion to exclude Dr. Klein 

“was broad and argued at numerous points that Dr. Klein is unqualified and lacks sufficient 
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factual basis to opine as to both the source of exposure and the specific medical injuries 

allegedly resulting from [a]ppellant’s lead exposure.”  He acknowledges that the focus of 

the motion was “whether Dr. Klein could opine as to whether the source of exposure was 

[the Property], but both issues were before the trial court as evidenced by both the written 

motion and oral arguments made before [the court].” 

In Butler v. S&S Partnership, 435 Md. 635 (2013), which coincidently involves the 

same expert witness and counsel, the Court of Appeals reviewed a similar issue. There, the 

plaintiff identified Dr. Klein as an expert witness and during discovery provided answers 

to interrogatories.  Id. at 654.  The defendants filed a motion to exclude Dr. Klein’s 

testimony, alleging that he didn’t conduct a physical examination of the plaintiff and that 

the basis of the opinions he provided in discovery were unreliable.  Id. at 655.  Attached to 

his response brief, the plaintiff included an affidavit which elaborated upon the concerns 

raised in the defendant’s motion.  At the hearing on the motion, the trial court sua sponte 

raised the issue of the failure of Dr. Klein’s report to adhere to Md. Rule 2-402 and 

accordingly, excluded the report, even though the defendant had not sought its exclusion.  

Id. at 656.   

 On appeal before this Court, we affirmed the trial court’s exclusion, finding that the 

trial court could raise discovery compliance issues sua sponte.  Id.  The Court of Appeals, 

disagreed and reversed the trial court’s exclusion.  Elaborating, the Court explained that 

the trial court based its decision on Md. Rule 2-402(g)(1)(A) which concerns expert 

discovery and therefore, the issue on appeal was the appropriate procedure of raising 

discovery disputes in the trial court.  Id. at 657.  Following a review of discovery rules in 
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Maryland, the Court of Appeals noted that a trial court may only award sanctions for a 

discovery violation upon motion of a party.  Id. at 658.  It explained that the Maryland 

Rules require that a party raise a discovery violation before a court may rule on such an 

issue.  Id.  The Court held that “a trial judge does not have the inherent authority to order 

discovery sanctions under Md. Rule 2-433 without a party moving for such an action[.]”  

Id. at 661.     

In Harford Acc. and Indem. Co. v. Scarlett Harbor Associates, 109 Md. App. 217 

(1996), a condominium unit owners council sued the developer of its condominium for 

defective design and construction defects.  Id. at 229.  At trial, the developer moved for 

summary judgment based in part on the council’s claim that it had failed to install certain 

telephones and cables.  Id. at 260.  During discovery, it was revealed that there were two 

arguments proffered regarding the telephone installation.  Id.  One was that there were 

thirty nine phones missing and the other was that a telephone switching computer was 

improperly installed.  Id.  In its motion for summary judgment, the developer broadly 

identified the “telephone console” as a subtitle, but the arguments in its memorandum only 

addressed the switching computer and not the missing thirty nine phones.  Id. at 261.  In 

its opposition motion, the council withdrew its claims regarding the switching computer, 

but did not address the thirty nine phones.  Id.  At the hearing, the circuit court granted 

summary judgment on the issue of the telephone console, reasoning that in its opposition, 

the council did not produce any arguments objecting to it.  Id. at 262.  The council objected, 

arguing that the motion for summary judgment only addressed the switching computer and 

not the thirty nine phones and accordingly, the court could not grant judgment on the thirty 
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nine phones because it was not raised.  Id.  On appeal before this Court, we reversed 

judgment on the telephones, agreeing with the council.  We relied on Md. Rule 2-501(e), 

which requires that the non-moving party respond only to those matters raised in the 

moving party’s motion.  Id.  Since the developer did not mention the telephone switching 

computer in its motion, the council was under no obligation to respond to the claim in its 

opposition motion and the court erred in granting judgment on the matter.  Id.  

Similarly in Davis v. Goodman, 117 Md. App. 378 (1997), also a lead paint case, 

the plaintiff challenged the trial court’s grant of summary judgment in favor of the 

defendants.  One of the bases for judgment was that the plaintiff had insufficient evidence 

that the defendant had notice of lead paint at the subject property.  Id. at 393.  We observed 

that this ground was never advanced in the defendant’s motion for summary judgment.  

Citing Hartford, we explained “a non-moving party is not required to respond to issues not 

raised by the moving parties.”  Id.  In reversing the trial court’s grant of judgment, we 

opined: “Put another way, a trial judge cannot, sua sponte, and without prior warning, 

appropriately grant summary judgment based on the plaintiff’s failure to prove an element 

of his or her case if the defendant has not previously contended that the plaintiff’s proof 

was deficient as to that element.”  Id.     

The Butler case is distinguishable because it involved a court’s authority to rule on 

a discovery violation that had not been raised by a party.  The issue presented to us is an 

evidentiary finding.  Appellant argues that although Hartford and Davis involve summary 

judgment, the logic still applies to motions to exclude.   
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As appellee concedes, the majority of its motion to exclude focused on Dr. Klein’s 

lack of qualifications to opine regarding the source of appellant’s lead exposure.  However, 

as we shall explain, the issue of whether lead paint caused the injuries was raised and 

accordingly, the trial court was legally correct in ruling on the issue.  In appellee’s motion, 

entitled “motion to exclude plaintiff’s expert,” it includes a subtitled section “Dr. Klein is 

not qualified to render an opinion as to the source of Plaintiff’s lead exposure.”  In this 

section, appellee argued: 

Additionally, while Dr. Klein has opined that [appellant] has suffered a loss 

of I.Q. points as a result of his ingestion of lead, Dr. Klein admitted that he 

was not a psychologist and that he has not administered an I.Q. test or an I.Q. 

battery. . . .  He testified that in his pediatric practice, he does not generally 

have occasion to grade I.Q. tests.   

 

 In his opposition motion, the majority of appellant’s argument regarding Dr. Klein focused 

on his ability to testify as to the source of the lead exposure.  However, at one point, he 

does address the cause of appellant’s injuries.  

Based on the above facts of deteriorated paint conditions in an older home, 

not certified as lead free, and containing lead paint, as well as [appellant’s] 

elevated blood lead levels . . . [appellant’s] medical expert [Dr. Klein] has 

opined that the [appellant] was exposed to deteriorated lead based paint at 

[the Property] at [sic] that this exposure was a substantial contributing factor 

in bringing about injury to the [appellant] including diminished IQ and 

multiple learning problems that have resulted in school failure. 

 

 Both motions addressed the issue of whether the alleged lead exposure caused appellant’s 

injuries.  Furthermore, during the hearing, appellee mentioned the matter in his oral 

argument.  Based on the record, the parties and the trial court were aware that lead paint 

being the cause of the injuries was also a subject of the motion to exclude.  In its ruling the 

court explained in part: 
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The other problem that I have is that, you know, we look at the causation 

issues and the IQ – the levels falling and the like.  Dr. Klein has indicated, 

I’m looking through – as Mr. Brown said, it’s the [appellee’s] burden to show 

it to the Court.  I believe that the [appellee] did show the Court, particularly 

as to the IQ that he’s sort of not able to explain to the jury how even the 

psychologist gets to those, um results.  Not knowing how it’s done, have no 

idea.  Plus it goes to say that he doesn’t even use this particular type of IQ 

test.  

 

Appellant’s counsel then requested that the court clarify its ruling, at which point it 

continued:  

What the Court is intending to do is Dr. Klein cannot, um, testify as an expert 

as it results to the source, which would be Spaulding, for the reasons that I 

said.  I don’t think he would certainly, um, would not be helpful to the jury.  

I think it would be more confusing to the jury based on the fact that he did 

not, or had very little, if any at all, information concerning other sources.  But 

also as to the injury and causation because – not only because he cannot give 

us any information concerning the IQ.  There’s been no substantial basis for 

it.  He’s can’t – he’s just getting information from everybody else and making 

this decision.  He can’t help a jury understand as to how those persons would 

have gotten there.  So, that would be also as to causation and injury.  

 

The trial court based its reasoning on the arguments presented in the written motions and 

during oral arguments.  Accordingly, we conclude that the court did not err in excluding 

Dr. Klein for testifying regarding the cause of the injuries because the matter was raised 

properly before the court.   

2. Did the court improperly exclude Dr. Klein’s testimony 

Appellant maintains that the court erred in excluding Dr. Klein’s testimony 

regarding the causal nexus between the injuries sustained and the Property being the source 

of the lead paint exposure.  Appellee responds that Dr. Klein lacked the sufficient factual 

basis to opine as to either.  The circuit court relied on Ross v. Housing Auth. of Baltimore 

City, 430 Md. 648 (2013) and City Homes v. Hazelwood, 210 Md. App. 615 (2013).  It 
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found that Dr. Klein lacked a sufficient factual basis under Md. Rule 5-702 and that because 

he was not sufficiently familiar with the tests and procedures used to come to the results, 

that his opinions would not be helpful to the jury.    

Maryland Rule 5-702 provides: 

Expert testimony may be admitted, in the form of an opinion or otherwise, if 

the court determines that the testimony will assist the trier of fact to 

understand the evidence or to determine a fact in issue. In making that 

determination, the court shall determine (1) whether the witness is qualified 

as an expert by knowledge, skill, experience, training, or education, (2) the 

appropriateness of the expert testimony on the particular subject, and (3) 

whether a sufficient factual basis exists to support the expert testimony. 

 

Hazelwood and Ross were both lead paint actions decided on the same day by this 

Court and the Court of Appeals.  In Hazelwood, the defendant appealed, challenging the 

trial court’s failure to exclude the plaintiff’s expert who opined as to the source of the 

plaintiff’s lead exposure.  210 Md. App. at 637.  The defendant argued that the expert was 

not a certified lead risk assessor, had never diagnosed or treated a lead paint patient, had 

no training in the XRF machine, no experience testing soil or drinking water for lead, had 

never administered an IQ test and wasn’t qualified to interpret IQ test results.  Id.  We 

reviewed Maryland case law concerning the admissibility of expert witnesses, and, citing 

Radman v. Harold, 279 Md. 167 (1977), and Wantz v. Afzal, 197 Md. App. 675 (2011), 

explained:  

[A]n expert’s special knowledge on a subject “may be derived from 

‘observation or experience, standard books, maps of recognized authority, or 

any other reliable sources[.]’ ” Id. at 683, 14 A.3d 1244. We reiterated that a 

medical expert “‘need not be a specialist in order to be competent to testify 

on medical matters,’ and qualify under Rule 5–702.” Id. at 685, 14 A.3d 1244 

(citation omitted). As to Maryland Rule 5–702(3)’s requirement that an 

expert have a sufficient factual basis for his or her testimony, we observed 
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that “there is a broad range of sources capable of forming the requisite factual 

basis[,] . . . such as facts obtained from the expert’s first-hand knowledge, 

facts obtained from the testimony of others, and facts related to an expert 

through the use of hypothetical questions.” Id. at 684, 14 A.3d 1244 (citation 

and internal quotation marks omitted). We stated that “‘an expert’s opinion 

must be based on a[n] adequate factual basis so that it does not amount to 

conjecture, speculation, or incompetent evidence.’” Id. at 691, 14 A.3d 1244 

(quoting Giant Food, 152 Md. App. at 182–83, 831 A.2d 481) (alteration in 

original).      

 

We concluded that the expert witness lacked a sufficient factual basis pursuant to Md. Rule 

5-702(3).  Id. at 687.  The expert’s only knowledge of the plaintiff’s medical history was 

limited.  He had neither treated nor interviewed the plaintiff or her family, and his entire 

factual basis were the documents provided by the parties.  Additionally, those documents 

provided no information about other homes which the plaintiff visited or resided.  Id. at 

689.  Regarding the source of the plaintiff’s injury, the expert’s opinion that she was injured 

by the lead was “pure conjecture” based upon general literature, and a review of an IQ test 

report completed by another doctor.  Id. at 690.  Considering the above, we held that the 

circuit court abused its discretion in permitting the expert to testify.  Id. at 691.  

 In Ross, the circuit court granted the defendant’s motion to exclude the plaintiff’s 

expert from testifying as to the source of the plaintiff’s lead exposure.  430 Md. at 662.  On 

appeal, we affirmed the circuit court’s findings.  Id. The Court of Appeals granted 

certiorari, and noted that “the premise for admission of an expert opinion under Rule            

5-702 is a determination by a trial court that the opinion ‘will assist the trier of fact to 

understand the evidence or to determine a fact in issue.’”  Id. at 663.  The Court concluded 

that while the expert recited the information she considered, she did not adequately explain 

how she reached her conclusion and instead just stated the information she considered and 
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her ultimate conclusion.  Id.  The Court observed that there were several other potential 

sources of the lead and that without some explanation that would help the jury understand 

why the property in question was the source, the expert’s testimony was more likely to 

confuse than assist the jury.   

It may be perfectly reasonable to conclude from the evidence that the Payson 

Street home was a source of lead exposure.  But just because a conclusion is 

reasonable does not mean that a court must permit an expert to make it.  The 

trial judge ought to insist that a proffered expert bring to the jury more than 

the lawyers can offer in argument.  

 

Id. at 664.  Accordingly, the Court of Appeals held that the circuit court did not err in 

excluding the expert’s testimony because it would not assist the jury.  Id. at 664-65.                

Returning to the instant case, we perceive no error in the court’s finding that Dr. 

Klein lacked a sufficient factual basis to provide an expert opinion regarding whether the 

Property was the source of the lead paint exposure and whether lead paint caused the 

alleged injuries.  The circuit court found that Dr. Klein was not qualified to testify regarding 

the source of the lead because he was basing his opinion on the records and information he 

had received, but had not been provided with any information of the other potential sources 

of lead.  There was a time period of at least three years when appellant resided on the 

Property and another nearby residence which also could have been the source of the lead.  

As to causation, the court was persuaded by appellee’s arguments regarding Dr. Klein’s 

lack of experience dealing with the IQ tests which were performed in this case.  He did not 

perform the tests and in his clinical practice did not administer them.  He also used a 

different IQ test than the type used in this case.  The circuit court found that based on the 

above, his testimony would not be helpful to the jury. We agree. 
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II. Motion to Reconsider or Alter or Amend the Order Excluding Dr. Klein 

 

Appellee argues that the court erred in two respects regarding its disposition of 

appellee’s motion to reconsider or alter or amend its judgment.  First, he contends that the 

court erred in failing to hold a “substantive” hearing and second, he alleges that the court 

erred in granting the motion.  Preliminarily, we note that while appellee titled his motion 

as a motion for reconsideration or motion to alter or amend, the substance of the motion 

reveals it to be a motion to revise pursuant to Md. Rule 2-535.  See Miller v. Mathis, 428 

Md. 419 (2012) (applying Md. Rule 2-535 law when a party filed a motion to alter or 

amend judgment, but the Court of Appeals concluded that it was in substance a Rule 2-535 

motion to revise); see also Pickett v. Noba, Inc., 122 Md. App. 566 (1998) (explaining that 

a motion may be treated as a motion to revise, even if it is not labeled as such).  Maryland 

Rule 2-535(d) states: 

Clerical Mistakes.  Clerical mistakes in judgments, orders, or other parts of 

the record may be corrected by the court at any time on its own initiative, or 

on motion of any party after such notice, if any, as the court orders. . . .  

  

 Appellant argues that the court violated the Maryland Rules by failing to hold a 

hearing.  Maryland Rule 2-311 requires that when a motion is filed pursuant to Md. Rule 

2-532, 2-533, or 2-534, the court can entertain a hearing if it chooses to, but may not grant 

a motion without holding a hearing.  Notwithstanding appellant’s claims, there was no 

dispute that the court did schedule and hold a hearing to address appellee’s motion.   

 Appellee’s motion was intended to resolve one issue – the inconsistency between 

the oral ruling and the written order and docket entry.  Appellant however, took the motion 

as an opportunity to reargue his opposition to Dr. Klein’s exclusion.  He even included 
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additional evidence not presented at the first hearing, in an attempt to persuade the court to 

revisit its decision.  The court explained at the hearing on the motion to reconsider: 

THE COURT:  . . . And I am indicating to you all that the only hearing – I 

am not rehearing this motion as to whether or not this Court is going to 

exclude Dr. Klein.  It is the extent that I indicated in my order – well, that I 

indicated in my ruling the last time were here and whether or not my order 

specifically covered those parameters in which I intended to exclude Dr. 

Klein.   

 

Appellee’s motion addressed one issue, and the court explained that the hearing was to 

address that one issue.  Notwithstanding, appellant felt that he was entitled to reargue the 

original motion.  We disagree.  Appellant further argues that the court “stormed off” the 

bench rather than permit him to argue.  The record reveals that the court ended the hearing 

after appellant refused to abide by the court’s order to limit his argument only to the order’s 

inconsistency.  The court held a hearing as the Maryland Rules required and additionally, 

the motion was appropriate in order to correct a clerical error made on the original order.  

We conclude that the court did not abuse its discretion in limiting the arguments to only 

the issue raised in the motion.  

 At oral argument before this Court, appellant contended that even if the court’s 

written order was inconsistent with its oral order, the docketed order controls and the 

Maryland Rules do not permit the circuit court to correct its error.  To the contrary, 

Maryland case law has established that a court may correct an incorrect written order or 

docket entry.  In Waller v. Maryland Nat. Bank, 332 Md. 375, 377 (1993), the trial court 

granted summary judgment in favor of the defendant and stated at the motions hearing that 

he intended the ruling to be final without a subsequent written order.  The docket entry 
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however, granted summary judgment but included the words “order to be filed.”  Id.  The 

plaintiff appealed, and the defendant argued that predicated on the language in the docket 

entry, there was no final order.  Id.  This Court concluded that the trial court had intended 

the oral ruling to be final and accordingly, the clerk’s notation that a subsequent order was 

to be filed was an error, and held that the appeal could proceed.  Id.  The Court of Appeals 

agreed in part and disagreed in part with our holding.  Id.  It found that we were correct in 

our conclusion that based on the transcript, the clerk made a clerical error in the docket 

entry.  We explained6 “when there is a conflict between the transcript of a trial and the 

docket entries, the transcript, unless shown to be in error, will prevail.” Waller at 379.  

However, the Court of Appeals vacated our judgment holding that we had erred in failing 

to remand the matter back to the circuit court so that a motion to correct could be filed and 

the docket entry corrected, and ordered us to do so.  Id. at 380. Similarly, in Short v. Short, 

136 Md. App. 570, 574-75 (2001), at the parties’ divorce hearing, the court orally granted 

the wife a monetary award, but the final docketed entry did not reflect the monetary order.  

                                                           
6 Citing Shade v. State, 18 Md. App. 407 (1973) Although Shade is a criminal case, the 

principle announced in that case is applicable to the issue before us.  There, the defendant 

was convicted of crimes relating to the lottery and sentenced to three years’ incarceration.  

18 Md. App. at 408.  He served his sentence and was released, but later, was arrested and 

found to be in violation of his probation and accordingly, sentenced to jail time.  Id.  

Appellant appealed, challenging the court’s finding that he had violated probation, arguing 

that he was never sentenced to probation.  Id. at 409.  The court found a document in the 

case file requiring probation but acknowledged that it was not mentioned in the transcript 

of his sentencing proceedings.  Id. at 410. The trial court had found that this was likely an 

error, but this Court disagreed.  Id. We explained, that the transcript of a trial takes 

precedence over docket entries.  Id. at 411.  Therefore, because probation was not addressed 

at his sentencing, although it was entered into a written document, the court erred in finding 

the defendant in violation of probation. Id. at 413.  
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Several years later, the wife filed a motion to hold the husband in contempt for failure to 

make the required payments, but the trial court denied her motion.  Id. at 574-76.  The wife 

appealed, arguing that the prior agreement made at the divorce hearing was incorporated 

into the final judgment and accordingly, it could be enforced.  Id. at 576.  We acknowledged 

that the transcript prevails in a conflict between it and a docket entry.  Id. at 578 (citing 

Waller, 332 Md. at 379).  We then explained that because this was a clerical error, if the 

wife had filed a motion to correct the incorrect docket entry, the entry could have been 

corrected and she could have received the relief she sought.  But since she had not moved 

to correct the entry, the docket was the final order and would control until it was corrected.  

Id. 

In the instant case, a review of the record reveals that the court’s written order was 

inconsistent with its oral ruling from the bench.  The court explained that it believed that 

Dr. Klein’s qualifications did not meet the requirements of Md. Rule 5-702 and ruled that 

it was granting the motion to exclude Dr. Klein but denying appellee’s motion for summary 

judgment.  The transcript reveals there was no ambiguity in the court’s decision.  It found 

that Dr. Klein could not testify.  Appellant even asked a clarifying question in order to 

appreciate the scope of the court’s exclusion.  The written order was inconsistent with that 

decision and pursuant to Waller and Short, the transcript prevails.  Accordingly, the circuit 

court did not abuse its discretion afforded in Md. Rule 2-535 to correct the clerical mistake 

and reissue its order to reflect its original decision.   

 



- 24 - 
 

III. Denial of appellant’s motion for reconsideration and the grant of appellee’s 

second renewed motion for summary judgment 

 

Appellant’s final two questions present challenges to the court’s denial of his motion 

to reconsider its corrected order excluding Dr. Klein, and its grant of appellee’s second 

renewed motion for summary judgment.  However, appellant failed to present an argument 

and to cite any cases or legal authority in support of his claims.  He merely states for both 

questions that “[f]or all the reasons stated herein” the circuit court should be reversed.  

Appellant’s attempted incorporation is insufficient.  There was no legal argument or other 

authority presented to substantiate his claim that the court erred as a matter of law.  In 

Anderson v. Litzenberg, 115 Md. App. 549, 577-78 (1997), we declined to decide an 

argument presented in a party’s brief for failure to argue or present legal authority.  We 

explained: 

[Plaintiff’s] briefing of this contention is completely devoid of legal 

authority. In Oroian v. Allstate Ins. Co., 62 Md. App. 654, 490 A.2d 1321 

(1985), appellants contested the admissibility of a computer printout, which 

was unsigned, unverified, and unauthenticated. We held that because 

appellants, in their brief, cited no authority for their position, their contention 

was deemed waived.  Id. at 658, 490 A.2d 1321. It is not our function to seek 

out the law in support of a party’s appellate contentions. See von Lusch v. 

State, 31 Md. App. 271, 282, 356 A.2d 277 (1976), rev’d on other grounds, 

279 Md. 255, 368 A.2d 468 (1977). Accordingly, we shall not address the 

potential merits of [plaintiff’s] appellate contention. 

See also Brass Metal Products, Inc. v. E-J Enterprises, Inc., 189 Md. App. 310, 343 (2009) 

(declining to review a claim that was made without any reference to legal authority in 

support).  Likewise, in the case at bar, because appellant made an unsupported assertion 
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that the court erred in its grant of summary judgment and denial of reconsideration, without 

any reference to Maryland law, we decline to review these two issues.   

JUDGMENT OF THE CIRCUIT 

COURT FOR BALTIMORE CITY IS 

AFFIRMED.  COSTS TO BE PAID 

BY APPELLANT. 


